
Reports of CASES in CHANCERY ARGUED a i d  
D E T ~ R ~ ~ ~ ~ ~  in the ROLLS COURT cturing 
the time of the Right Honorahle Sir JOHN 
~ O ~ I L L Y ,  Knight, ~ ~ s t e ~  of the Rolls. 1854, 
1855. By CHARLES BEAYAN, Esqr., &X.A., 
Barrister-at-Law. Vol. XX. 1856. 

Where an estate is administered and the residue is paid oveer under an order of the 
Court, the executor will be protccted, and a creditor will uot a f t e r ~ ~ a r ~ ~ s  be allowed 
to sue him at  law. 

The executors of a lessee held entitled to no further indemnity against the eo vena^^^ 
than the personal indemnity of the residuary legatees. 

In this case, an order had been made for t h e  adminis~ratioxi of the estate of the 
testator, William Beer, and an inquiry had been directed, whether his executors or 
his estate were under any liability in respect of leasehold covenants, and whether the 
executors were entitled to any itidemnity in respect thereof. 

It appeared that, in 1798, a house and premises had been demised to the testator 
for ninety-three years, a t  a rent of seven guineas and a half, arid by the lease the 
testator covenanted to pay the rent and taxes, and to repair and keep in repair. 
This property was let for 263. In 1803 twenty-three acres of land, on which [Z] 
were now erected a large n~anufactory arid other buiIdings, and t~vent.y-riine cottages, 
were demised to  the testator for eighty years, at a rent of &167. The testator had 
entered into similar covenants in respect of this property, the rental of which was 
stated to be about &loo0 a year. The testator was in possession of artother small 
leasehold as mortgagee, trot uo great stress was laid on this. The property had been 
sold by the executors, and the purchasers had entered into the usual indemnity 
covenants. 

The executors required a sun1 of S3000 to be retained to ttnswer the liabilities, if 
any, which might arise under the testator's covenants, but the Chief Clerk certified 
that the executors were not entitled to any indemnity. A s~immons was takeir out 
to  shew cause why the certificate should not be varied in respect to the inctemiiity, 
arid i t  now came before the Court for argument. 

The testator was the original lessee, ant1 i t  will 
therefore be imposs~ble for the oxccutars to release themselves, or the testator's estate, 
from the liability under the covenatits. This will therefore continue mitil the 
expiration of the leases, and clown to that time the testator's estate arid the executors, 
to the extent of the assets, will be liable for any breaches of covenant which may be 
committed. Towards the expiration of the lease, the property will necessarily heconie 
dilapidated, and the executors may then be sued on the covenauts. The right of the 
executor8 t,o be ~n~eiI~riifiec1 is clearly settled hy a lorig series of cases, as ~ ' ~ ~ ~ ~ J ~ ~ ~ ~ s  T. 

~ ~ l ~ ~ n ~  (3 Mer. 547) ; Ihmkins v. Bay { A ~ ~ 3 l e r ,  160) ; ~~~~~ v. The Ead of ~ ~ ~ 1 1 ~ ~  
(1  Bli. (N. 8.) 564); 131 G'ochmne v. Bobinson (11 Sim. 378); Fktcher v. Steamson 

Mr. HaHett, for the executors. 
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(3 Hare, 360) ; Dobson v. CaTpentn. (12 Beav. 370) ; Hickling v. BuyeT (3 Mac. RC G. 
635). 

The decree of the Court would not protect the executors ; they would be liable a t  
law under the covenatits, and i t  seems that, in equity, the lessors would not be deprived 
of their legal remedy. In Siinmons v. Bolland (3 Mer. 554), Sir Williani Grant 
exprwsly states this :-“ No dccree that I can make will bitid the Corporation of 
Canterbury ” (the lessors), “ or protect the executors against their demand.” [THE 
MASTER OF THB ROLLS. Lord Cottenham, in 
h’natchbull v. Fearnhearl (3 Myl. cP: Cr. 126), said, “ that where an executor passes his 
accounts in this Court, he is discharged from further liability, and the creditor is left 
to his remedy a ainst the legatees ; but, if he pays away the residue without passing 
his accounts in 8ourt, he does it a t  his own risk.” I apprehend that where the estate 
is administered by this Court, the executor is perfectly safe, ancl that the Court would 
not allow a creditor to sue the executor at law after he had paid over the residue 
under an order of this Court.] 

This is not the case of a debt which could be proved under the decree, but there 
is a mere contingent liability, which i t  is the duty of the executors to provide for. 
He also cited Armnmn v. BalrZry (6 Sim. 621) ; Atkinson v. Grey (1 Smale & Giffard, 
557) ; lVright v. A d a m  (Vice-Chancellor Kindersley, .January 12, 1855) ; Shculbolt Y. 
Woodfall (2 Collyer, 30). 

This Court will, no doubt, 
direct an indemnity to be given to executors against the testator’s uusatisfied 
covenants, but, I think, that in this case they run no risk. Where 311 executor, 
giviug the Court all the information he possesses, acts under the order of this Court, 
he will be protected from liability under all circumstances. This is stated by Sir 
James Wigram, Fletcher v. Stevenson (3 Hare, 370), and I cannot think that Sir 
William Grant, in Sinmons v. Bulland (3 Mer. 554) really intended to question that 
proposition. It WELS the duty, IIO doubt, of these executors to bring forward the 
matter, and, for their own safety, to see that in the  administration of the  estate the 
rights of contingent creditors were protected ; for though there was no liability a t  
the testator’s death, yet the obligations under the covenants might afterwards become 
debts, arid it was therefore proper to secure these contingent creditors. 

In directing an indemnity to be given to executors, the Court looks a t  the reason- 
able probability of there being any future demands against the estate, and in a large 
nuniber of cases it has considered the personal security of the persons who receive 
the eatate, and their undertaking to refund, in case any proceedings should be adopted 
against the executors, to be sufficient. I n  this case, the executors have not only the 
indemnity of the purchasers, but an additional circumstance, which affords a very 
strong security, namely, that the property itself is held on very small ground rents, 
compared with the rack rent. In  such cases, landlords do not enforce the covenants, 
but prefer, as more beneficial to themselves, forfeiting the lease. This [E] Court is 
well aware that such is the ordinary way in which landlords enforce the due perform- 
ance of the covenants of a lease, and that they bring an action of ejectment, which is 
not abandoned until the property is placed in a proper state of repair. In this case, 
one property, held at a ground reut of 27,  17s. 6d., is let a t  a rent of 60 guineas a 
year ; another property, held at 3167 per annum, is let for 21000. This circumstance, 
coupled with the indemnity for the purchasers, appears to me to be such a sufficient 
protection, both for the payment of anything which may be claimed, and againsf ariy 
proceedings which may be adopted against the executors or their representatives, as 
to induce me to say that a persoual indemnity of the residuary legatees is, in this 
case, sufficient. 

It would be a proceeding harsh in the extreme, where i t  is more than proble- 
matical whether any claim will ever lie made, to tie up a sum of 23000 i11 Court 
until 1882, and 1891, and during that time deprive these legatees of all enjoyment 
of it. Though I think i t  very proper for the executors to have brought the point 
before the Court, I do not consider it necessary to give any furt,her indemnity than 
the personal indemnity of those persons to whom the money will be paid. 

NoTE.-It appears from the argument in b’znbnms v. Bollanil, 3 Mer. 550, that 

I think the contrary has heen held. 

Mr. Roupell and Mr. W. D. Lewis, for the Plaintiff, were not heard. 
[4] THE MASTER OF THE ROLLS [Sir John Romilly]. 
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that suit was not for the general administratioti of the estate, and this circumstance 
might therefore justify the observations of Sir Williani Grant (p. 554), that the 
decree would not protect the executors ; but the expression which follows, if the 
bond should hereafter be forfeited,” is clearly erroneouss.--(=. B. 

[SI GREEN U. DUNN. J‘n. 19, Feb. 14, 1855, 

[S. C. 24 L, J. Ch. 5’77; 3 W, R. 2’77.1 

A testatrix devised 3;fi estate, E., to R B. absoIutely, and “all her freehoIds, 8c., not 
A. B. died in  the hereinbefore devised ” to A. B. for life, with remainders over. 

testatrix’s life. Held, that the estate, E., passed under the residuary devise. 

Mary Colling, by her will, bearing date the 28th April 184’7, made separate 
dispositio~s by devise of four different port jo~~s of her real estate. The first portion, 
called the Aislaby estate, subject to certain small annuities charged thereon, she 
devised to Thomas Colpitts Crainger for life, with rema~ricler to his first and other 
sons, in tail male, with remainder to his daughters and their mother, as joint-te!~ants, 
for life, with a contingent remainder to the survivor in fee. If Thomas Colpitts 
Grainger left no son, or daughter, or widow, then she devised the estate to John 
Colpitts Dean, for life, with remainr~er to his first and other sons, in tail male, with 
r ~ ~ & i n d e r  to his d a u ~ h ~ r s ,  as tenants in c o n i ~ o ~ ?  in tail, with cross-rem&in~ers 
between them, and with an ultimate remainder to the right heirs of the testatirk. 

The second portion of her real estate, called the BiackweIl estate, the testatrix 
devised to John Colpitts Dean, for life, with remainder to his first and other sons, in 
tail male, with cross-remai~ider~ between them, with remainder to the daughters of 
John Coleit~s Dean, as tenants in c ~ m o n ,  in tail, with cross-remainders between 
them, and in default of such issue, upon such trusts as “are he re~~af t e r  ex ressed or 

will then contaiued a proviso, that if John Colpitts Dean, or any of his male issue, 
should come into possession of the Aislaby estate by reason of the failure of the 
previous limitations, the11 the Black-[’Z]-wetl estate should be held upon trust therein 
described, viz., upori the same trusts ‘(as are hereinafter expressed arid declared 
concerning my residuary freehold and copyhold estate.” 

The testatrix then devised the third portion of her estates, being her property a t  
Escomb, H e ~ l ~ m ,  and Coek~eld? in the county of ~ u r ~ a m ,  to her sister M a ~ a r e t  
Colpitts in fee. 

The fourth remaining portion of her r e d  estates the testatrix devised in these 
words :-“I hereby give and devise all my freehold, copyhold and leasehold mes- 
suages, lands, tenements and h e r e d i ~ ~ e n t s ,  nut ~~~~~i~~~~~ devis&$>’’ unto trusteeq 
their heirs, &c., upon trust that they “shall, from time to  time, pay the rents, issues 
and profits of the %me unto my said sister ~ a r g a r e t  Colpjtts, during her life, and 
after her decease, upon trust to pay t h e  said rents, issues and profits unto my nieces, 
viz., Eliza Ann Grainger, Ellen Green, J a m  Benning, Charlotte Bourne and Mary 
Jsne Copelancl, and the survivors of them, in equal ahares, during their lives j and 
when it shall happen that there shall be but one of my said nieces surviving, then 
my said trustees or trustee for the time being shall stand seised and possessed of the 
a&d freehold, copyho~d and ieasehold estates, last hereinbefore devised, in trust for 
such surviving niece, her heirs, executors, a~ministrators and assigns, according to 
the nature and quality of the same estates respectively.” 

The will then directed the rcirts and profits to be applied for the maintenance, R.c., 
of the persons for the time being beneficially interested, during their minorities j and 
the testatrix ave all her personal estate to her trustees, upon trust, to  convert and 

in favonr of ~ a r ~ a ~ e t  ~ ~ l p i ~ t ~  and the five nieces. 
Map~aret Colpitts, the sister of the testatrix, died 011 the I5th of ~ ~ ~ g i ~ s t  1849, 

On the 8th of December fo l lo~~i r~g ,  t h e  testatrix made a codicil to her mill, by which 
she substituted another gentleninri as trustee in the placc of oue of those named in 

cleclared c o ~ ~ c e r i i i ~ ~  my r~siduary freehold arid copyhold estate respective P y,” The 

invest in [8] E ‘o~erIime~it  or real securities, aitd stand possessed thereof on like trusts, 


