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payment of any legacies or legacy, or the residue of lrirr or her persona1 estate, the 
Gout, in which such suit shall be i r i ~ t i ~ i ~ t e ~ ~ ,  shalt, in gik ing d ~ ~ e ~ ~ i [ ) n s  ~ o r t ~ e ~ n ~ n ~  
the same, provide for the due payment of the duties hereby imposed.” It happened 
that, in consequence of certain claims at  that time existing against the assets of the 
Duke of  en^^^^^, the Court could not say whether ~ ~ ~ t i I i ~ a t e 1 ~  there tvould be 
funds which the legatees worrM he entitled to receive ; and it therefore could not 
interfere in the way 1 have alluded to. Thcse claims have since been disposed of ; 
and it is the dut of the [510] Caurt to put all parties as nearly as possible in the same 
s i t u ~ t ~ o n ,  as if t P ie legacies had been paid three ~ o n t ~ ~ s  after the testator’s dcatA. 

A certain sum has been ~ p p s ~ p r ~ a t e c ~  to the s a t i s ~ ~ ~ c t ~ ~ n  of the legbtees, ani1 
the ~ y ~ e n t  of the duty ; for a slim a~~propriated for the legncies, must be con- 
sidered as ~ppro~r ja ted  in part for the p a ~ ~ e n t  oE the duty which ~ ~ t ~ ~ c ~ i e s  U ~ O K I  
the legacies. It must be c o ~ ~ s ~ d e r e ~ ~  as so a ~ ~ ) ~ o ~ ~ ~ , i a t c d ,  from the time zvhert thc 
legacies were p a ~ a ~ l e  ; at  that time-, a cestain psoportioR of the appro~~r i a t e~~  sum 
would have b e i o ~ ~ e d  to t.he legatees, and a certain proportion of it T I ’ O U ~ ~  hove 
belonged to the crown ; and it appears to nie to be tlie justice of tho cxse, and not 
c o ~ ~ r ~ r y  to the acts of parliament, but rather c ~ n s o T ~ ~ n t  to their whole scope and 
spirit, that the legatees should have t h t  p r t  of the fund which they would have- had, 
i f  the Lppropri~~tion Itad been rnrsde at  the time fixed by the will, :and tlirbt the crown 
should Itwve the full benefit of that part of the fund, which i t  would hr;ave been 
incumbent on the Court, at tlie sib~iie time, to have set apzrt for tlie discharge of 
the duty. 

[Sllj SPOnE 0. %wi”. August 7 ,  1537. 

If an executor, acting bona f ide,  snd under a conviction that the asset8 ase amply 
s u ~ c ~ e n t  for the ~ ~ y m e ~ t  of the testa to^'^ debts, permits specific legatees to retain 
or possess themsel~es of the articles b e q i i e a t ~ ~ ~ c ~  to them, he will be answerable 
for the vdue of those articles, with interest, st $4 per cent,, if there sliotlld ulti- 
mately he L defic~ency of assets, ~ ~ ~ t ~ i ~ ~ ~ ~ ~ ~  the d ~ ~ c i e n c y  should be occasio~ed 
by ~ i i b s 0 ~ u e ~ t  events, which he had no reason to anticipate; and the Conrt 
will direct an account to be taken of the vdue  of the p r o p ~ ~ t y  so posse~s~d by 
the legntees, and interest to be computed, unless it is certain that the ibS8etS ~ l f  
~ l t i ~ a t e l y  be s u ~ c i e n t  to pay all the c r e d i ~ o ~ ~ .  

~ h o r n ~ s  Johnes of Bafoct. by h i s  wili, dated the 16th of ~ e ~ r ~ a r ~  181 3, b e q ~ e ~ ~ t ~ i e ~  
to his wife Jane Johnes a leasehold messuage and premises called Langston, with all 
the ~io~sehold goods and f u r n ~ t u r ~ ,  plate, linen, ~ i c t ~ ~ r e s ,  china wnre, books, and d l  
other goods, chattels, rind eft‘et;ts which sfiould Le in os about it a t  the tinic af his 
death, and also ail other Itis ho~iseliold goods and ~ i i r ~ i t ~ ~ r ~ ~  plate, linen, china, 
books, prints, pictures, h o i ~ s e ~ ~ ~ l ~  ~Itenails, wines, spirits, liquors, and other house- 
hold stores, and all his live and dead stock : and he appointed his wife and Eztgh 
~rnith his % x e c ~ t r ~ x  and executor. 

The tesQtor died early in the following year ; and, on the 29th of 1816, 
the will was proved by ~ ~ g h  ~~~t~ alone. The widow, not h a v i n ~  acted in the 
execution of the trusts, renounced probate in lVqi 1817. 

The bill was filed by creditors of the te~tator for the a ~ t ~ ~ i ~ i s t r ~ ~ t i o i ~  of the assets, 
After a decree on further ciirections, the conduct of the suit fiad been taken from 
the Piaintiffs, on the ground that the same solicitor i\cted for them and for the 
~ e f e ~ d ~ n t s ,  and had been given to other creditors ; and, on the petition of these 
other creditors, the Vice-Chancellor, on the 20th of March 1826, made an order, 
directing that it should be referred to the Master to take an account of the personal 
estate of Thomas ~ u ~ ~ n e s  s p e c ~ ~ c a l ~ y  bequeat~~ed ; and the Master [5121 was to 
inquire and state what was become t ~ ~ e r e ~ € ,  and whether any and what part of sudi 
personal estate was po~sessed or retained by the specific legatees with the assent 
of €€ti h Smith, and under what circunist~nces ; and after the Master should have 

By his report, the Master found from the examination of Hugh ~~~~~~, that, 
i r n ~ ~ d i a t e ~ ~  upon the death of the testator, hie widow  ne J u h ~ s ,  who was theti 
residing in the house at ~ ~ ~ ~ ~ ~ u n ,  took possession, as specific Iegatee, of the house- 
hold goods and other efhcts in and a b o ~ t  it ; thal she afterwards sold the ~ e a ~ e ~ o l ~  
aad those &eats for an axinuity during her life, and for the sum of &LO00 : that 

made t ia report, such further order was to be made as should be just. 
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soon ~ f t e r w a r ~ s ,  possession of the ~ergona1 estate and effeas, which were st ~ a ~ o ~  
Nouse, or on an adjoining farm which the teatator had occupied, was taken on behalf 
of Jane J o ~ ~ n e s  by her sister ~ L ~ z u  J o ~ ~ e s ,  who went for that express purpose to 
~ ~ f u ~ ,  and gent some of the ~rticles thence to the house a t  ~ u ~ g ~ ~ o n  : that, pre- 
pa ratio^ being made for the sale oC the rest of the articles spec i~ca l l~  ~eq~ea thed ,  
LMr. ~ ~ ~ ~ g ~ t f f ~ ,  who had purc~~ased of hEr. J o h e s  the reversion in fee, axpectnnt 
an his decea8e, of the ~ a n s i o r ~  ~ ~ o u ~ %  i4t ~ u ~ o ~ ,  and of MI=. ~ o ~ n ~ $ ~ s  other eststes 
in ~ ~ ~ ~ i g ~ n s ~ ~ r ~ ,  proposed to purc~~ase every thing be~on~ ing  to J u ~ e  ~ o ~ ~ ~ e s  in 
or about Hafod House and the farm : that, after some discussion, NugB Smith, 
3s the agent for that purpose of Jane  ne^, sold to ~ ~ a ~ g ~ ~ ~ o n  certain classes of 
the articles specifica~ly ~ ~ q u e a t ~ i e ~  for $ 2 ~ 0 ~ ,  which he received and x e ~ i t t e d  to  
Jam J o ~ ~ ~ e s  : that ~ € a z ~ g h ~ o ~  agreed to take the rosirlue of the articles a t  N ~ ~ o ~ ,  
being worth from 51500 to E2000, :It a valuscion, Lsnd they were set aptxt in places 
of security, till the v a l u ~ t ~ o n  should be msde : but thet ~ L a ~ ~ g ~ ~ ~ ~ ~  having de l~ye i~  
to name a valuer, , S ~ i t ~ ,  on the app~ication of ttie widow, [si33 kati advanced her 
money on the credit of those ibrtioles to an amount greater than the price for which 
they lrould have been sold : thut another legatee, to whom the tes t~tor  had given 
tl ~ e ~ ~ i r i t ~  on a turnpike road for a sum of €200, had been permitted to take posses- 
sion of it, and had ever since received the ~t~tercst  ; and that the personal est 
and effects s p e c i ~ c a ~ ~ y  ~ e ~ ~ ~ e a ~ h e ~ ~  had beeu rettkined or possesse~ by tfie spec 
leg~t%ee, with the k n o ~ v ~ e d ~ e ,  privity. assent, and c o ~ c ~ ~ r r e ~ ~ c e  of 8r&th, tfte exec- 
utor. 

The creditors now presented a petition, praying that the report might be con- 
firmed ; that the ~ e f e n d ~ ~ t  might be charged with the viilue of the personal estate 
and effects s p e c i ~ c ~ ~ ~ y  ~ e q u e : ~ ~ ~ ~ e c ~ ,  which, with h is  assent arid c~~ncL~~rence, had 
been pos~essed or retained by the specific l e ~ ~ ~ t e e s ,  ibnd with ~nterest thereon ; and 
that it might be referred to the Master to aseertxbin the amoiint of such d u e  and 
interest, 

A t  the date of the general report made in the cLzuse, which was in Jicly 1821, 
there wits due to u~ i sa t i s~e~ l  specialty creditors $1927 ; and to u n s ~ t ~ s ~ e d  simple 
c o ~ t r a ~ t  oreditors 516,350. The dimple c~nt rac t  debts, which carried ~nterest ibd 
E5 per cent., were under E4000. 

In 1814, Mr. Johnes had c~ntracted to sell to C ~ a ~ g ~ ~ o n  a11 his estat.es in tltt' 
co~nt ies  of ~ a ~ ~ ~ ~ a ~  and ~ ~ o ~ € g o ? ~ ~ r ~ ,  for the sum of ~ g ~ , ~ ~ ~ } ! :  as tu part of the 
estates, the ~ ~ ~ e d ~ a t e  fee was to be conveyed to the p ~ i r ~ h ~ ~ s e r  ; and as to others 
of them, the ~eve r~ ion  e x ~ ~ t : b n t  on the death of Mr. .3#~nes : and ~ ~ ~ , 0 O ~  of the 
purchase-money was to be paid in 1815, and the remaining $85,000, by instal- 
men& falling due within the three years next after Mr. ~ # ~ ~ ~ ~ s ~ ~  death. €lad this 
contract €5141 been performed, the pu rc~~~~se -~ t~oney ,  agreed to fie paid by C ~ ~ ~ g ~ ~ a ~ ~  
would have alforded ample funds for the  isc charge of 811 t.he ~ e ~ ~ b ~ r ) r ' s  debts, ~ ~ ~ t ~ ~ ~ ~ ~ t  
r e ~ ~ r t ~ ~ i ~  to the property s p e c ~ ~ c a ~ l ~  b e ~ u e a t ~ ~ e d  ; and, for some tima after the 
testator's death, there was no reason to ap~re~ iend  that the c o ~ ~ ~ e ~ i ~ ~  of tbe pur- 
chase would be resisted or delayed. Mr. C ~ ~ ~ ~ ~ g ~ ~ o n  had e n t e r e ~ ~  int>o posaession 
of the property ; tiad expressed himself satisfied with the title, rbfter the delivery 
of the ~ ~ a t r a ~ t  ; and had exercised various acts of owners~ii~), and even  advertise^ 
the estate for sale. ~ u ~ s e ~ u e n t l y ,  however, it appeare~ that sonie of tho lands 
were not included in the abstrac~s which had been delivered ; o~ j~o t ions  were t. 1 cen 
to the title to t.hose lands ; and ~ ~ u u g ~ ~ ~ ~  refused to perform the contract. A biI1 
for specific pe~forma~ce was then filed, in which the P l a ~ n t i ~ s  ins~s~ed  that ~~~~~~~~0~~ 
had accepted the title : hut, on the  eari in^ . f  the came in 1824, a limited order 
of reference us to  title was made by the Vice-C'Iiancellor. That suit was still pend- 
ing : and, in the meantime, a co~N~isaion of h ~ n k r u ~ t  had issued ageinst ~ ~ a ~ ~ g } ~ ~ ~ ~ ~ ~  

The questions on the pe t~ t~on  e , - W ~ ~ e t ~ ~ e r ~  in caee the assets s ~ ~ o u ~ ~  ulti- 
mately prove i n s ~ c i e n t  for th yment of the testatox's debts, the executor, 
~ ~ i ~ ~ *  would be personally an e for the value of the spocifie legacies which 
he had permjtted the speci~c legatees to possess t ~ e ~ E e l ~ e s  of, or to retain 1 and 
whet~er ,  while it was uncert~in whether there would be a d e ~ c i e ~ c y  of general 
assets, any ~ r o c e e ~ ~ ~ ~ s  should ROW be taken with a view to his alleged Gont~n~ent  
I ~ ~ b ~ I i t ~  9 

The Masker of the E& [Sir John Leochj c o r i ~ r ~ e d  the report, atid 
~ i a ~ i s s e d  the rest of the petition. 

All these dehts stitl ~ e ~ ~ ~ i n e ~  unpaid. 

J d g  5. 
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From this order the petitioners appe4ed. 
E5151 Nr.  ea^^ and Mr. $@nee, far the appeal. Tbe personal assets actualIy 

~vai~able at  the time of the testator's death, incIud~ng the a-rtkles s p e c ~ ~ c a ~ ~ ~  be- 
queathed, c ~ n s t i t u t ~ d  a fund, which, both st law and in equity, was applicable to 
the payment of his debts, and was not mom than gu~c ien t  for that purpose. The 
executor, in giving up part of. the assets to the legittees, before the creditore were 
satisfied, WQS guilty 0f.a devastavit, and InLlst be answerable to those who have 
been in'ured by his acts. The creditors had a rigtit to immediate payment out 
of the 1 rst assets which were at  the d ~ s p o s ~ t ~ u ~  of the executor : it was not his 
businese. to qeculate on the supposition that other funds wnufd probably come into 
his hands, O u t  of which the debts might u l t i ~ a t e ~ y  be paid ; and it is altoget~~er 
i ~ ~ a t ~ r i a ~ ,  w h e t ~ ~ r ,  a t  the time when the ~ e g ~ t e e s  received their specific legacies, 
he had or had not just reason to suppose, that ~ l a ~ ~ h ~ o ~ * s  purchase-money would 
soon be received, and that the ~reditors would sustrcin no injury by what he then 
did. The s ecific legatees could never have been permitted to say, especially LO 
creditors w P lose debts did not carry interest, I' You shall wait for LE, dozen years 
before your debt is paid, in order that the articles, b e ~ u e a t ~ ~ d  to LIS, may remilin 
aura in specie : '' and the executor could not give the legatees, iLt the expense of 
creditors, an ~ d v a n t ~ ~ e  which they could not have claimed for t ~ i e ~ s e ~ v ~ s .  The 
delay to which the creditore have been already exposed, is a great injury which they 
have sustained through the act of the executor ; and they have a right, to charge 
him immediately with the amount of the assets which he has improperly parted 
with, in order that their debts may be €orthwith satis~ed, so far as the fund will 
extend, At any rate, he must be snswersble, if there should ultimately be a 
defic~ency of assets. Now. it is by no means clear, that there will not b such a 
deficiency ; the ~ r o b ~ b i ~ i t y  is the other way ; and if &It;] the contract with C ~ ~ ~ g ~ ~ "  
ton should not be completed, the deficiency will be considerable. It i s  in vain to say, 
that, as Mr. Smith wted with perfect bonffi fides, the c r e d i ~ ~ r s  must go a ~ a ~ n s t  the 
legatees ; the possession of the legntees, with the executor's congent, is the posses- 
sion of the executor. It. is against the executor that the creditors have to assert 
their rights; and he miby seek CoInpens~t~orL from the legatees. 

I t  is the duty of an executor, as far 
as possible, to give effect to his test~itor's specific bequests ; and if Mr. ~ r n ~ ~ ~ ~  had 
applied, in payment of Mr. Johnes's debts, the articles specifically bequeathed by 
that gentleman, he would have been guilty of a breach of duty. Clarke v. Lord 
Ormond (Jacob, 108). In 1816, there was a nioral certainty that funds would be 
~mmediately avsilable, far e x c e e ~ i n ~  the ~ ~ r n ~ ) ~ ~ ~ t  of the test~tor's debts. It did not 
occur t o  the executor, or to any of the creditors, that there could be a deficiency 
of assets ; the very transacti~n of selling to Rlr. ~ l a u ~ ~ ~ ~ # ~ ,  OR behalf of the widow, 
a greet part of the articles spec~fica~ly ~ ) e ~ ~ ~ e a t h e c ~ ,  was a step proceeding apon and 
~ ~ n f i r n ~ a t o ~ y  of the contract of 1 HI 4, the fuffilment of which would necessarily 
increase the  persona^ assets by $55,000 at the least. Under such cjrc~i~~stances, 
~ r n i ~ ~ 6 ,  in allowing specific legatees to retain or )assess themselves of the articles 
beqiieathed ta  them, acted fairly and honestly, a d  without negligence or improvid- 
ence. If such a c o ~ p l a ~ n t  had been 
then made, it would have appsclred niost L~nre~~sQn~Lble and extravagant ; and if 
he was not b ~ a ~ ~ a b ~ e  at that time, he cannot be b~ame~ble now. Even if the assets 
should be uitimately deficient, the E5171 deficiency will have been occasioned by 
unforeseen and improbable events : and the creditors ought not, under such circum- 
stances, to have any relief against the executor, who has acted with perfect honesty, 
and a fair degree of prudence. They ought to be left to seek their remedy a g ~ i ~ u t  
the specific legatee. 

In  fact, however, there will not be a deficiency of assets ; there will be funds 
s ~ ~ ~ c ~ e ~ t  far the p~ymcnt  of all the creditore ; and that result will he a convincin~ 
proof, that the executor has acted properly. A t  all events, it is premature to take 
any proceed~ngs a~ains t  the execritor, until it is certain that the claims of the 
creditors cannot be provided for otherwise. 

The Lord ~ ~ a ~ c e ~ ~ ~ ~  ELyndhurstj. I have no doubt that the conduct of &fr, 
Smith in this case was perfectly fiona fide, and that, a t  the time when he allowed 
Mrs. Johnds to take possession of the property heqiieathed to her, he was quite 
satisfied that there were assets e u ~ c i e n t  to pay all the debts : and if I coufd sec, with 

Mr, S ~ 4 ~ ~ ~ n  and Mr. ~ ~ r n ~ ~ ~ ~ ~ ~ # ~ ,  contra. 

No c o m ~ l ~ ~ i n t  was made aga~nst him in 1816. 



absolute certu~nty, that there will be a fund equal to the peyrnent of the debts, I 
should agree entirely with the Master of the Rolls. But I do not Bee my wayT with 
absolute certainty, to the concIus~on, that, inde~)endentiy of the roperty CI eci~caliy 
~eque~ thed ,  there will be a fund equal to the p a y ~ e n t  of the tfebts : a n z  if there 
be a de~ciency of ussets, I think, on the facts as they et present stand, there is enough 
to charge Mr. Smith. An account, therefore, must be directed of the vulue of the 
specific legacies which have been received by the specific legatees with the consent 
of the executor, and interest must be computed at 42 per cent. ; unless_Mr. S'mith 
will give security. 

E5181 Mr, Sug~en ,  on behalf of Mr. Smith,, declined to give security. 
The order was as f o ~ ~ ~ ~ ~ s  : " His ~ o r ~ ~ ~ ~ ~ i p  doth order that the order, beariIi~ 

date the 5th day of J idy 1827, be reversed, so far as it dismisses that pa& of the 
p e t i t ~ ~ n  which prays that it may be referred tn the Xttster to a ~ c e ~ , t a ~ n  the amoLInt 
and value of the personal estate s ~ ~ e ~ i ~ ~ a l l y  beques t~~ed ,~~ t~d  interest: and it is ordered, 
that the 3faster do take an aceoutkt of the value of the specific legncies reoeivecl 
by the legatees thereof with the eonsent of the said ~e€endan t  ~ ~ g ~ &  S ~ ~ ~ ~ ~ ,  and 
compute interest a t  the rate of 4 per cent. per a n m n i  on such value, from the time 
when the specific legatees pos~es~ed or received the same legacies." 

[519] PERRY v. WELLER. August I F ,  1537. 

with szlbprana, and the Defendant has appeared. 
A P l a i ~ t ~ ~  cannot move e% parte for an injunction, alter he has served the ~ e f e ~ d a r i t  

Sir C ~ ~ r ~ e s  ~ ~ e t ~ ~ r e ~ ~  and Mr. S ~ e ~ c e  moved ez  porte €or a special injunction 
to restrain the Defendants from pbiishing iz certain secret rehting to what was 
alleged to be an  inp port ant im~roseInent in the art of inst ruc~~on.  

It was stated. as an objection to the motion, that the Defendants had entered 
na appearance. 

Mr. Spence cited Aller v. Jaiies ( Z f i  Yes. G05), to shew that a ~efendant  could 
not, by appearing before the inotion, prevertt im injunction from iaming ez purte. 

In answer to this it was stated (and the fact was not denied), that the ~ l ~ i ~ ~ ~ i ~  
had served the Defendants with s u ~ p ~ n ~ s  : he had thus called upon them to appear ; 
and he cauld not move against them, except rqton notice. In Aller v. Jones, the 
Defendant must have appeared gratis, before the xcrvice of subpano. 

I t  is true that the Defendant cannot, by 
hi3 own v o ~ u n t ~ r y  act - -by a p ~ e a ~ i n g  g r ~ ~ ~ ~ - d e f e a t  the ~ 1 a i n t i ~ ' s  a ~ p l i c a ~ i o ~ ~  for  
an injunction ex parte. But t ~ i e ~ l ~ ~ i ~ t i f f ,  if he servm the Defendants with s ~ b ~ ~ n ~ s ,  
puts, by his own act, the latter in a situat~on wliich entitles them to notice of any 
application made against them. Under these circutnstmces, 1 cartnot entmtuirt 
this ~ o t i ~ n ~  

The Lurcl Cl~mnceZZor [Lyndhurst]. 

E5203 COOE e. ~ o L L ~ ~ ~ R I ~ ~ E .  A u ~ ~ ~ s ~ ,  ~ c ~ o ~ ~ r  30, 1827. 
Premises, held under distinct leases, ordered to be soId in one lot, upon the specula- 

tive probabi~ity arising from the nrkture of the property, that a higher price would 
be obtained by that mode of sale, than if they were put up in distinct Iots. 
The question in this case arose upon exceptions to the  aster's report. The 

circumstances are stated in the judgment. 
The Lord C~~oncelZ~r [L ndhurst]. This was a question res ecting the most 

by public auction. The Master 
was of opin~on, that " the dwe~li~g-~ouses, shot), ~ ~ ~ ~ r e ~ i o u s ~ s ,  and ~ ~ ~ l ~ i n g s ,  with 
the yads  and grounds forming the plant and principni accomrnodstion of the capital 
coac~mak~ng concern carried on upon the said prem~ses, and being marked its 
lots 5 and 6 in the plan prodL~ced bekore hint 'uy the Pbintif$ should, ~ ~ h e t ~ ~ e ~  the 
game be held under one or more leases, be sold together in one lot ; end tfiut the 
r e ~ a ~ n i n ~  lease~old messuages and dwe~l~ng-hou~es, and other tenements, with 
their several and respective ~bppurtenancea, should be sold s e ~ a r ~ t e l y  in distinct 
lots, sa& messuage or t ene~en t ,  with its a pur~enanGes, forrn~ng a lot by itself." 

I: haye read the evidence, and agree wit R the Master in thinking that it will be 

a~vantageous mode of d i v ~ ~ n ~  and allot tin^ certain premises wit P i iz view to a sale 
It came on ripon exceptions to the Mttster's report. 


