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law, The one cannot, therefore, be universally cited ne ~ ~ ~ i ~ ~ ~ . ~ i c a ~ i ~ ~  or ~ ~ i s t i f ~ ~ n g  
tne oaer. 

The Attorney-general, interrupting the reply, asked leave to read tlie following 
passage from Balfour’s Practics (p. 239, s. 9), in order to show that at the time of the 
publication of that work, the doctrine of legitimation by mhequen$ n i a r r i ~ e  was 
well known in Scotland, and the mode of proceeding in the Courts. settled: E$@] 
*‘ If aay children be begotten and born between m e  man and ane mman, not being 
a t  thaT time joined in the bands1 of marriage, and thereafter it? shall happ+n thsr; 
the same ma<n shall lawfully marry the same woman, the bairns 1Yegot;ten and born 
before the completion of the same marriage are made lawful, and may sue as right 
heirs to their parents. And if any controvert or question &ether they were begotten 
or born before the completion of the said marriage, the same shall discussed be before 
the Spiritual Judge, as is immediately before said of bastardy.” 

The 
law was introduced by the Spiritual Judges. It must of course be taken, on Balfour’s 
authority, that such was deemed to be the law a t  that time. !&at was in the time of 
Queen Mnry, who had directed this law to be administered by the bishops. Still i t  
is curious that it i s  not found in the subsequent authority of Lord Stair. The 
question of domicile is as little knowiz in the Scotch as in the English law:  in 
both it has only been recently i i i t roduc~,  and i n t r o ~ u c ~  for certain purposas. 
It has not been borrowed from the civil law: it could not exist there, for the 
universality of the Roman empire prevented such a doctrine from being of any 
importance. The argument respecting allegiance has not been fairly met;. It was 
put on the supposition of a. case like this arising before the union of the two Crowns. 
In  such a case it i s  clear that birth here would constitute the child an Ehglish 
subjwt, and. his status would in all respects be settled by the English law. In 
Rose v. BOSS, Lord Lyndhurst said, ‘‘ It i s  sufKcient that the child should have been 
born in a country in which illegitimacy is indelible; 18411 no subsequent marriage 
could render him legitimate.” If that ~?rinciple should not be adopted, if m y  rule 
to ascertain the status of a person should be allowed besides the i ~ i ~ l i g ~ b l e  rule of 
the place of his birth, the greatest confusion will be introduced into the la;w, and 
every case will be made to depend on the doubtful issue of various and conflicting 
laws. 

Sir F. Pollock continued :---%at quotation proTes the previous assertion. 

* 

~ u d ~ z e n t  postpQned.* 

[842] MARV SEYMOUR MUNBO,-AppelZamt; GEORGE MUNRO, and CHARLES 
MUNRO his ~ o n , - ~ e s p o ~ ~ ~ e n ~ ~  t [March 17, 19, 23, 24, 26, 30; August 10, 

See cases cited under last pre- 
ceding case, and aIso Eareey v. E’arnie, 1880, 5 P.D. 161 J Zm re Pntiewe, 1885, 
29 Ch.D. 983 ; IT& re Grove, 1858, 40 @h.D. 224, and Westlake Priv. Tat. Law, 
3rd ed. 90.1 

A Scotch gent-leman of rank and fortune left Scotland in 1194, and came on a visit 
to London. In the course of that year he became acquainted with an English 
lady. In 1795 he took lodgings for her in London, where, in 1796, a child, the 
fruit of their intercourse, was born. He then took a house on lease and 
furnished it, and continued to reside in that houm with her till 1801, un- 
married. In September of that year he married her in an English church. 
In 1803 he returned to Scotland, taking with him his.wife and child, and 
settled himself in his p a t r i ~ o i ~ i a l  mansion. During &e whole period 042 his 

*The case immdiately following was argued about, the same t - h e ;  and aa it 
invohed the m e  points o€ law  though the! fa& in the two cas% varied from each 
other), both were considered and a d j u d i c ~ ~  upon together. ’The j u d ~ e n t  in 
both will be found a t  the conclusion of tlie ~ u m e n ~  in  the next mac. 

184O-J. 

[Mews’ Dig. rii. 664; viii. 231 ; S.C. 1 Robin. $92. 

. I II_ I_ -_._I __I_-. - I__ . . ~ I _  

f See the head notes to Dalftowie v. .MLDou~xP, ai&te, p. 817. 
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rosidence in London he had been accustoined to write letters to Se (~~and ,  
declaring from time to time his immediate in*ntion to rdurn,  and dcsiring 
things to  be done which wuld only h n~~~ on that ~ c o i i n t . - ~ ~ d ,  that 
he had not lost his Scat& domicile, and therefore that his marriage was in all 
respects Scotch marriage, and his child capable o€ w c d i n g  tls his; lawful 
heir to ~ t a i ~ ~  eatatW. 

This was an action of dedara,tw of ~ ~ i t , i ~ ~ y ,  brolught by the1 ~ p ~ e ~ a i ~ t  for the, 
purpose of ~ ~ a b l ~ s l ~ ~ n ~  that she was the Iawful daughnt~r of Sir Eugh 
Munro, o f  Fowlis, ba~t . ,  and as such the heiress of entail entitled to 
succeed to the estates of Fowlis. Sir Eugh held those estates under an 
entail to him and the heirs male, and failing heirs male: then to the heirs 
female of Iris body. The; Respondents, in the amut od failure: of heirs of ths body 
of Sir Mu& would succeed to the estates. Sir Eugh Ectrruro succeeded on the deatli 
of his; father, ia 1781, to the &%tea: at Fowlis, and to dhe digiity of R bmon&, but 
was then. undei- age: he attained his full age ia 1784. Ee to& an acLive shwa in the 
niana~cment [$&I of his own atahs, and wm f ~ ~ ~ ~ i ~ t ~ y  an attendant a t  the sictixs 
of tbe tewn council, o~f Fwtroa5, f~ which. he was a ~ r n i t ~  a r r i e ~ n ~ r  soon after 
becoming of age. In 1785, 178?, and 1788, he visited the ~onnt~nent, bu t  alwqybyo 
rdurned to Scotland, w1~ei-e he resided, iiot at the family mansion, Fowffs Cast&, b u t  
at A r d u ~ ~ e ,  a house ~ l ~ n ~ n g  to his rnother. Ee resided with her till 1794, whm, in 
consequence of some differences with her, he left Scotland professedly OK). a short visit 
to ~ o ~ ~ d o n .  In November of thati year he ~ n ~ e  ~ c ( ~ ~ a ~ n t ~ d  with a Xiss Mary Law 
in London, and an attachinent arose between them. In October 1795, her pregnancy 
being declared, he took apartments for her in Balsover-street, Oxford- 
street, where, on the 14th of May 1796, the Appellant was born. He 
a f t e r ~ a ~ d s  took a house on Ieaso in ~ l o ~ ~ c e s ~ r  - place, Portmsn - square, 
where he and Miss Law resided together till 1801. In  S e p t ~ ~ n b e ~  of 
that year he married her at tbe parish church of St. ~ ~ a r ~ - ~ ~ b o ~ ~ n e ,  accord- 
ing tq the form of the ritual of  the church o f  England. He continued to reside 
in, b n d o n  for some months a€* his ~narriage, but fhen broke up his ~ t ~ b l ~ ~ h n i e n t '  in 
~ l ~ u e ~ s t e r - ~ l ~ %  aad wen) to Scotland, aud there introciuctrd his wife and d a ~ g ~ ~ ~  to 
h is  friends <md c o n ~ i e x ~ o ~ .  In ~ u g u s t  1803, Lady Munro and two fernale ~ t ~ n d a n t s  
were drowned while bathing on the shore near Fowlis Castle. As some rumours had 

g d  ~ n ~ a p ~ i ~  o f  Miss Yunr as heiress to the e n ~ i l ~ d  
declarator was brouglit to that q t ~ ~ t i o ~ ~ .  The con- 

DIM waq that " it should be found and declared that the ~ursuer ,  
S e y ~ o u r  ~ u n ~ o ,  RB lawful daughtery and at present only lawfuf 
Hugh Munro; is eiititled, [844] failing helr'said fahhcr asd heirs 

male of hie body, to  suooeed to thei estiEltei o f  Fovlis and olthers, i n  virtue of the elanse of 
d e s ~ i n a t i o ~  and &her clauses i n  the entail a,~olres~id; and ihat, slhe has at vested 
iakrest themin, and j w  crediti. over the same, rn heir fma-le prcwxeate of the body of 
Sir Eugh Munro?' The h r d  Or~inRry ~ ~ o ~ ~ o ~ ~ ~ ~ )  reported the case to the Lords 
of the First Dkision of %he Court of  Semion, by whom the other Judges were COR- 
sd%d. In this, as in &e preceding G-, the Lord Presideat thought that the 
domicile of the father had nothing to dot with fixing &e sta4tus of &e child ; but he 
wm also of opinion, that if it* had, thm Lher d o m ~ c ~ l e  waa ahgethw Englisfi, and 
therefoi~% ihe child w m  indelibly imprtxwd by the law of EngIand with illegitimacy. 
Six of the other Judges &ought the child l ~ i t i ~ a t ~  by the s u ~ e ~ u e n t  marriage, on 
the ground that the domicile of the father was Scotch; six others ~hought  the domkile 
was English, and therefoiw khat &e A ~ ~ e ~ l a ~ ~ t  w m  illegitimate. In R ~ c ~ ~ d ~ n e e  with 
the o ~ ~ ~ ~ a n  of the majority of the J ~ d g ~ ,  a- decree wag p ~ o n ~ u i ~ c e d  relieving the 
defenders (the ~ e ~ p o ~ ~ d e i n t s ~  from the conclusions o f  the1 libd. Thisi ~vaa the! decree 
~ lo iw  appealed from. 

Mr, ~ e ~ n ~ ~ r t o n ,  for the AppeIltant :-The arguments here will be ~ o ~ ~ n e ~  as much 
w possible, to thaw points in which this c m  differs from & a t  of ~~~~0~~~~ v. ! ~ ~ ~ ~ ~ ~ ,  

to %how which the discus&m in thak case has  sugge;skd. The 5rsk d ~ s t ~ r ~ c t ~ o ~  
een the  two ernes is  to be found ia the ~ o n c ~ u ~ ~ o n  oaf the ~ u r n m o ~ ~ ~ ,  which in &e; 

preen& case does not seek for a> d ~ l a I ~ a t ~ r  aa to the &a&m of the ~ ~ ? p e l l a ~ i ~ ,  but, 
according to the $ems of the ennt&l, prays that. she, may be dmlared entitled, as 
~ ~ r s ~ ~  ~~~~~~~, 18453 as ~ m r n e d ~ a ~  heir ia succwion after tha deahh of Sir flugh, 
to the estate of Fowlis. If by the Scotch faw the ~ p p e l ~ a n t  is the heir of Sir Efugh. 
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afx~~ro, she is entitled to have the j u d g m ~ i t  of the Court b low revemxi, and the 
deslarator directed to be in her favour. The question of the domici.ile o f  Sir Hugh 
M U ~ O ,  a t  the time of the birth of the Appellant and af the .time of his mwriage, is 
most i m ~ o ~ a n t .  All the c i ~ u m s ~ n c ~  here diow it to have b e n  a Smtch domicile. 
Sir of the Judges were of opinion &aii it was atn English, six that it was B Scotch 
domicile; but all tweIve agreed, that if  the domicile waa English, Xi- Nunro was not 
~ n i i i t ’ ~ ~ d ;  if it was Scotch, she w w  eatitsled to the d ~ ~ a ~ a ~ o r  prayed for. The thir- 
teenth Judge, the Lord President, was of opinioa that domicile had nothing to do with 
the matter, which must be decided by the place of the birth off the child, and that khat 
being English, the status of illegitimacy had indelibly attached itself to her. This 
case therefore is unprejudiced by anything which has occurred in  the Court below ; 
and if this House should l~ of opjnion that &e doniicile w w  Scotch, the! coiLlrw will 
be affirm the judgment of the twelve Judges who thought that &at would of itseilf 
entitle the Appellant to the d ~ l a r a t ~ ~ ~  which &.he! sought ID obtain. It may now be 
assumed, for the purposes of this argunient, that the place of the marr~age is im- 
mnta-ial. The f o u ~ d a ~ i ~ ~  of &is A ~ p e ~ ~ ~ ~ ’ ~  title! is the domicile of Sir Hugh 
Munrq her father. The principle 
is laid down very clearly in the c a m  of ~ o ~ ~ ~ . ~ ~ ~  v. ~ o ~ e ~ ~ ~  (5 Tea. 7501, where it 
was hdd that the mere p l m  of birth or death does not c o n s t ~ t u ~  the domicile, the 
Ef3463 domicile of origin, which a r i w  from birth and eonnexioms, r m k n i n g  until 
clearly a b ~ d o i n ~  and another taken. The Mask of the Rolls them %asid (5 Ves. 78?), 
“ The third rule I shall eovtract, i s  &is, that the original dornidei, or as it i s  called, 4210 
forxm oriyhis,or domicile of origin,is to prevail until the party has not only acquired 
another, but has manifested and carried into’ execution an intention of abandoning 
his former domicile and taking another a,s his sole domicila” In England, the 
doimicile of a family follows that off the! fatheir; his domicile isi &bat of his family. Wt. 
propose hero to show by the evidmes that Sir Hugk was, clearly by domicils of origin 
Scohh ; that  he retained that without interruption o r  doiubt unhil 1794 ; 42mt when, 
he left Smtland in that year he did so with no intention o f  a b a ~ d o n i n ~  his Scotch 
domicile, b u ~  merely to pay a visit, w any &her ~n~~~ mighii do, te another 
wuntry, and to return at the: end of his visit; that though he remained in England 
from 179-1 to 1802, he had nerver any intention of abandoning hie Scotch domicile, 
but locked on himseif and rquired others to look upon him a pwwn who was 
temporarily a h m t  from his borne, but who; thoagb. constaatly prcmented from. 
executing his inteation, had the most setaed intmtioa 09 speedily returning to it. 
Qn RttaJning his full age in 1784, the first thing he did wa6 to make use of his newly- 
acquired power, in order t o  sever the1 only t i e  he, had with England. 1Ie h&d s m -  
ceedeid to  the eekate of Woodlands in Dorsetshire; his father got that, estate1 through 
Sir Bngh’s grandmother. His father died indebted. The Scotch sstakes were 
equally liable with tshe English mtates to the payment of the% debt8 ; but4 %be 
first thing he. did was to sell the English estate8 for the payment os$ those debts. That 
was a strong indication of intention, and the more sch at+ the eatate* sold for &50,OQO, 
being considerably more than the %mount that was necessary f o r  the 
purpose of the p a ~ e ~ t ,  and the surplus of the money thus  obtain^ he 
invested in property in Scotland.-[Tbe learned counsel here weat througb 
a series of letters written by Sir Hugh when on his traveIs before 
lle was of age, upoa his a t ~ i n i n g  twenty-one, and while residing in 
London after 1794, with the view ocf showing that he had d w a p  con&dered Sechtfand 
m his home, and that when staying away from Fowlia ha w<w pqetudtlxy writing b 
say that in a few days he should return, and directing alterations ia his house aad ie 
the ;zrraagernemts of his family, which could only be needed om a 
of t&e master.]-On the law as applied to  these facts there can be no doubt. Sir 
Hugh had a domicile of origin which he newer lost. Such al domicile can olnlp be 
lost in coasquance of a cleaz intention to abandon it. An absmcq however iong, 
j f  not a c ~ m p a ~ ~ d  by such an ~ ~ ~ ~ t i o n ,  can have not such &wt. Icon acquire a x m x r  
iiomiciXe there mus6 be bst;lz residence a d  intentioiz ; to rtstaiu it, intention alone is 
qufficienk This may clearly be t & a  as the result of Sir J. h a ~ h ’ ~  opinioin in &‘ww-oe 
p, ~~~~~~~ (5 Xad. 405) ; m d  it was also the opinion of Sir John Nicholl in ~ z ~ r ~ ~ ~  V. 

~ ~ o ~ ~ € ~ ~  (2 Add. Ec. 6 e t  seq.). According to Pothier ( ~ o ~ t u m ~  d’Orleans, Introd. 
~ m ,  0. 1, 9. 7) ,  the original domioile, must prevail if it bet wen doubtful wliere the 
domi~ile is: aad Denisart (Tit. Domicil, v d ,  1, p. 514, pl. 12, 13) is of &e gama 
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opinion. ies on ~ o l o n ~ ~  
sad  Foreiga Law, vol. 1, p. &I), and thc result of them mnis  [848] domicils 
i t 4  acquired, as expressed by Pothier (intr. Gen au Cout. p. 4), ‘‘ par le concours de la 
volontci et. du fait  ; ” that having onm acquired, it may be r ~ ~ i n e d  by ~ n ~ n t ~ o n ,  
wi;ithout actual residence j that resideam alone, hawever long, vp-iIl not acquire it ; 
but that, h o w ~ e r  sho*-t that residenq damicib niay be quii-eed if %he ~ n ~ t i o ~  to 
~ . c ~ i i ~ ~ e  it is clmrly i i ~ a ~ ~ f ~ t ~ .  All thew p o ~ i t ~ ~ n ~  were  fu€ly shown inYm ~euwen’s 
case (Res~ons. Juris. Holt, pt. 5, cans. 85), referred to by Xr. Burge (Comm. C. and 
F. Laws, vol. 1, p. 42). Ee was a citizea of ~ t r e c h t ,  who resided for  ten years, from 
h is  four*nth t,o his t ~ ~ ~ t y - f o l u ~  yew of age, in Spain, whither he had ben  smt to 
trade, hut &e did nothing to sholw an intention of acquiring a domicile there- On 
his ~ ~ t ~ r a  he took a room in ~ t r ~ h t ,  md p ~ f o ~ ~ ~  cwtain tlrings rquired by the 
c u ~ t o ~ ~  there to c ~ n s t , ~ t u ~ e  c ~ t ~ z e n s h ~ ~  ; but he did not permaaently liv 
died intesttm in ~ s ~ d ~ .  It w m  held that h i ~ . p r ~ p ~  mush 
~ c c o r d i n ~  to the laws of 4”mwhz, III turmb he was to be conside~ed as d 
time of bis death, On t b s  same ~ r i n ~ i ~ ~ ~ ,  a, ~ r r ~ a ~ e  celebrated a t  Smyrna between a 
~ u t ~ ~ r n ~ ,  who held the &ice ui Dutch consul there, and resided atq that place for a* 
great many gears, ww heid io  GE; reguld;ed in its consequences by the law of Bmster- 
dam, his r ~ i d e n c e  I mt fiaoing put an end to his d o m ~ e i l ~  of origin (Niew 
 erla land^ Advp 1, p. 163 ; Appendix to E X ~ ~ ~ S I  Beport of ~~~u~~ v. 
~ ~ ~ ~ e s ) .  The case Justiuu ~ ~ n ~ r ~ o t h  { ~ a r p ~ o ~ ~ u ~ ,  bk. 6. tit. 1, resp. 38 ; 
Burp ,  vol. 1, p. 50) wag decided oxt the same groiuund tJ1a.t. rmidmcen a€ any leng’th 
wou~d aot q u i r e  L domicile i z i&  ~~~~~~~ et ~~~~ ~ ~ ~ ~ ~ ~ s ~ ~ ~ ~ .  A ohmge of 
d o r n ~ c ~ ~ e  is! no& e;mily to km p ~ ~ ~ ~ ~ ~ e d ,  says, To& (Blr. 5, 1. 99) ; and [$49] %he; same 
author thwa exprmbw in the deapmt manner what  will mmtitutei id. domicile. ‘‘ XUud 
certum wt neque solo afi~mo, neque d ~ t i n a t ~ o n e  patris fandias, aut ~ ~ n t e s t a t i o ~ ~  
sola,, sine re et fackaa d o ~ ~ ~ ~ i u m  c ~ n s ~ i t u i  : n q u s  soh damus. comp~at ione  in aliqua 
regione, nequs sola habitatione sine proposito illie perpetuo xiorand?’ And the 
genera$ d e ~ n ~ t i o ~  of a doomjcicile is  en by the same author m the place where a man 
‘‘ I m m  ~ ~ w ~ ~ r n ~ u e  ac ~ o ~ u n ~ ~ u m  s u ~ r ~ ~ m  $~mrnam c ~ n ~ ~ t L ~ ~ t  : ’’ 
the mast expressive md thc mast oxact, and one whioh has ever si 

the ~ribunal~ oQ &ha world* Vattel (3k. 1, 
If -thew ~ u t h o r i t ~ ~  ~ t a b l ~ s h ,  ag it is 

ome for homwer Xmg a period will not, w 

All the authorit‘~es are ~~1~~ by Mr. Burgec ( 

te cbnnge the dmiioile, h ive  -khat eEat, then it is s!ub~itted %hat Sir ~ u ~ h ’ ~  ~ ~ i d e n e s  
iiz ~ n g l ~ d  did not afferrt his- domicile, but that it all &e while ~ n t ~ n ~ ~  ~ J O  be Swkh, 
The evidence in this cme does not ~ u s t ~ f ~ ,  it contradic~, the a ~ s u ~ i ~ t i o n  of any such 
i a ~ n t ~ o ~ .  Yhtm w h t  i s  the effect of tha d o n ~ ~ c ~ l e  on the q u e ~ t ~ o n  of ~ e g i t i ~ a c y ~  
It i s  an  adm~tted principle that a Scotch marriage will legitimate p r e ~ ~ o u s ~ y  born 
children. ‘What i a  tcr prwmt  the app~ica,t~on of tbat prinoiple in i;he premnt, casg? 
certainly not any loss of  Scotch e~aracter by a change of domicile. The authoritie~ 
akeitdy quoted ~ b u n ~ ~ ~ n ~ ~ l Q  show that them hw been no c h a q e  of domicilec in this 

But %.erA it vill be said txmt tlx marriage vw e o ~ ~ ~ a c ~  in Engla~d,  and con- 
s ~ u e n t l y  cannot haw thhs effmt of a Scotch  marriage^ then that the mother was a$ 
tile time of &e birLh domiciled in England, and that faof &e child, being thtm 
i ~ e g ~ t i m a ~ ,  muat follaw the: domicile of the mother; and bsay, that the birth took 
plitce in ~ n g ~ a n d ,  and c o n s ~ u e n ~ y  that ULe status of i ~ l ~ ~ t ~ i ~ a c y  was thereby indel- 
ibly i ~ p r ~ s ~  on the child. But the great answer to all them a r ~ u ~ e n ~  is, bhat the 
~ u ~ b a n ~  was a d ~ ~ i c i l e ~  S e ~ k ~ ~ n ;  that the xiarria~e was t h e r ~ o r e  a Seotch 
~ a ~ ~ ~ a g e ,  and being sq that all the ~ n c ~ d ~ ~  of a Scotch ilzarriage attached upon it. 
One of tbo great incidents of such a nmrriage is to ~ ~ i t ~ ~ a t i s ~  children by hwing 
relation to a period antecedent ta the birth, so that the ~ a r ~ i ~ g e  i s  ~ o n s ~ d e r e ~  to have 
taken place (there being no lawful impediment to the marriage) before the birth. of 
t h  child. The rule is., ’‘ R ~ ~ ~ o t ~ ~ h ~ ~ u r  ad tempus nativitatis! l i ~ r ~ ~ ~ m ,  U$ sic 
talitCJy. l ~ ~ ~ ~ ~ ~ ~ ,  ab initis. l ~ i t i m e  nati ~ n ~ L n t u r  ” (Cod. de N& lib. 5, tit. 21,L 
10)- to the plnca of &e birt;h or the d ~ ~ i c i ~ ~  of 
&e  er. Thc only q u ~ i ~ c ~ t i o n  which this rule of law admits of, i s  tha6 of a 
~ r ~ i ~ u ~  i m ~ ~ ~ ~ e n t  90 well known in @IS 1a.w o€ S ~ ~ a n d ,  but which ne& not be 
considered here heeause no one pretends that it existed. The effect of this s&- 
~~~~e~~ ~~~~~~I~~~~ in l e ~ i ~ m ~ ~ ~ ~ i n g  the chifdnm is sm gma6 that, a ~ a n d s . 0 ~  
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w i l l  h a w  the benefit of the legitinracy of his father, conferred by the ~ a r r i a ~ e  of the 
~ a n d f a t ~ ~ e ~  and grandmo~her even afkr the father’s death. ?%at was a princip~e 
of the civil law (%Toet, lib. 25, tit, 7, de Concub. n. 7>, and the law of Scotland has 
 adopt^ that principXe to its fullest ex3ent (Balfour’s Practics, tit. Bastard, folio edit. 
p, 239) ; Graig s a p  (Bk. 2, Dig. 13, s. 16), “ ~ ~ ~ t ~ m a ~ s  vocamus, qui in c o ~ c u b i ~ i a ~ u  
natii justitis auptiis inter u t rum~ue p a r ~ n ~ ~  po&a s~uent ibus ;  e& jure, hi  [Sll 
Itgit~imi censmtur: * * * tanta a i m  vis es% m ~ t r i ~ ~ n ~ i  ~ ~ ~ s ~ ~ u Q n t ~ ~ ,  ut  de 
I J r l C  ri delicto inquiri non sin&& t3.t illud omnino tollat, et purget.” Several oiher 
eminen~ Scotch law writers adopt this opinion (Bankton, b. I, tit. 5 ; Ersk. b. I, tit. 
16 j Spottisw. Bastardy, p. 27). The exceptions to  this otherwise universal rule arise 
aut of incesit aad adultery. Such being the law of Scotland, it is binding on all 
S c o ~ t ~ s ~  aubjwix, atid c o ~ n c ~ u ~ ~ v e  as m their rights. The; rmpw% which is  due to1 the 
p r ~ n c i p J ~  of the Scotch lwv,  h o ~ w ~ e r  they may be appo-sed to English notions of law, 
has beon clearly asserted in this Bouse in the case of ~ ~ r € ~ ~ . ~ s ~ ~ e  v. ~ a r ~ ~  (a@% vol. 
11. p. 593) : ‘* It is not more alien to the ~ng1~3h law to adopt the fiction that such chil- 
drea are born in wedlock, than i t  is alien %o the Scotch iaw to exelude that principle. 
The English rule being s t a t u ~ r y  can m&e no d~~e~.ence.  A fixed and known principle 
of ~ o m ~ o n  law bas esactly tlze same force as a statuto~~y p r o ~ i s ~ o ~ . ”  But then it will be 
said that the fact of &e m & r r ~ ~ e  ha8ving taken place in ~ n ~ l ~ n ~  makw R great 
difference in this cam. It is not denied that thwe are wrne dicta to be found in the 
oases af SzieddeB v. P@&3 (Dict. Dtx. “liior&gn,” L4p.p. n. 6, 1 July 18031, and 
~ ~ ~ ~ ~ ? ~ o ~ ~  T. Bowes (4 Wils. and. Shaw, App. 89, n. 5),  and Boss v, Rose (4 Wils. and. 
Shaw, 289 ; Fac. Coil. 15 May I887), which do 8eem to render that maktea“ of import- 
ance. And afteir the case a€ F a r r e d e r  V. ~ ~ ~ r ~ . ~ ? ~ ~ ~ ~ ~  
(a&e, Yd. IT. p. 488), i t  ca;anct now be doobted tha% the right to inquire into‘ a811eged 
adultery with a, view te dismlve at ~ a r ~ ~ a g ~  bad in Englaad, &e lady k ing  an 
English lady, is powwmd by &e Ccrurts of the wantry in which &e h ~ ~ s ~ ~ d ’ s  
domicile is, and where [852] the contract of maniage was intsnded to be perfo 
I t  was so dtxided oa &a ground t<bt, ia c o ~ t i ~ ~ t i n g  a m a r ~ a g e ,  the wife acquires 
the domicile of &e husband. Domicile in all these oasis nxlm of&@ wn~~dera t io~is -  
T b r 0  ie no: one decision that depends on the mere place of the; m ~ i a ~ e  or that of 
tIis b i d ,  In the cages of ~ o ~ € ~ ~  dvr ~ ~ e s ~ ~ ~ ~  ( ~ ~ ~ ~ s i w ~ ,  Journ. des 
Princ. Rud des Pari. tom. 2, b. 7, 0. 7;  Burge Comm. Col. and For. 
Laws, l06), ~ ~ e d ~ ~ ~  P. Pa&i& (Dict. Dec. “Foreig?z” App. n. 6,  t July 
1803), S ~ r ~ € ~ ~ ~ ~ ~ e  v. 30wes (4 Wils. and Sh. hpp. 89, n. S), Bose v, 
Boss (4 Wils. and Shaw, 289>, and in ~ a r p ~ ~ ~ ~ ~ r  V. ~ a r ~ e ~ e r *  where 
a l l  tht? previous cases were considered, ~ e ~ t l x i n g  was made to depend on the qumticrn 
01f doxnicile. . 

There is no suck thing as the ~ n d e ~ i b ~ ~ ~ t y  crf i ~ l ~ ~ ~ ~ i ~ a ~ y :  not wen in ~ n ~ l a n ~  
does that indelibility exist. It may, for  instance, be at once remoyed by an Act of* 
~ a r ~ ~ a ~ e n t .  It cannot, therefore, be indelible, Bince an Bet of Parl~ament may make 
a bastard 1egitima.tte in England, a8 s ~ ~ ~ e ~ u e i ~ t  marriage will make him legitimate 
in  cotl land. Mor i s  them any valid wgunient to be dramn from the ~ u ~ p o s e d  
doctrine of allegiance: for taking the s t a t ~ m e n ~  in the books as to  allegiance to be 
conclusive, still it is clear ttlat the distinetio~ betwean a ~ ~ e ~ ~ a n c ~  and domicile is 
very great. The first caa never k p,ut off; the other can bei put off and resumed a t  
pleasure: the first depends on a p r ~ n c i ~ l ~  of stab poliey, which i s  u n a ~ ~ 5 r a ~ l e ;  the 
next depends on the sde exercise of the will of the ~ n d i v ~ d u a ~ .  ThO rule of domioile 
must goTern this ease, and i C  must most especially do so since the s u b j e c ~ ~ a t t e r  of 
the litigation is &e title to 1-d property, which depends entirely on the $ex: rei  sitae. 
The ~ u n ~ c ~ p a l  law of Scotland is t ~ ~ e r ~ ~ o r e  thnt which ~~5~~ can alone bs applied to 
the case; and th5 ~ p p e l l a ~ t  being fully ~ r o u ~ ~ i t  within the operation crf that law, 
she i s  entitled t o  be declared the lawful heir of entail. 

Sir W. Pollett, on the same’ side :-It i s  true that the word d ~ m i c i 1 ~  has XxGt k n  
found in any of the writers on EnglSsh law ; but that d e  not show that English law 
would not admit the doctrine of domioik and its c o n s ~ ~ ~ ~ c e s ,  whea p q e r l y  p r e  
3enM as a subjmk of ad jud~ea~on ,  but merely that OUT law writers havet hithedo 
conEned themselves to the ~ u n ~ c i p a ~  law of their own Courts. ~~~~~0 v. ~~~~~~~~ 

(6 Bli. 178) mny ba added ta the cases already cited decided 0x1 the quest,ion of 
the dom~c~le  of the party. ~ o u ~ ~ e ~ o i s  (Tom. 2, tit. 2, e. 1, obs, 22, p. I@), after. O ~ V -  
iag that, where the taws of a kingdom a b w  a bastard to be l ~ g i t i m ~ t ~ d  by a s ~ ~ ~ q u e ~ ~  
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marriage, as in Frances his legitimacy tlius l a w f ~ ~ ~ y  acquired in his own country must 
be recogniscd by all other nations ; or if the law of his own country- does not allow 
of this ~ ~ i t i i i ~ a t i o n ,  as in England, his continued i ~ ~ ~ i t ~ r n a G ~  must in like rnaxlner 
be rwognisfid ; proceeds tn say, ‘‘ ~ ’ a p p ~ i q ~ ~ e  encore cetta decision 2t un enfant ~ ~ ~ g l o ~ s ~  
nk ea A n ~ l ~ t a r r e  d’un concu~inage, et dont le pbre et la m&re seroient venus darneure~ 
en ~rance ,  et y auroient miwies sans s’y &re faites n a t u ~ ~ ~ ~ ~ r ,  p a i ~ e q ~ ~  &tan% yeri- 
t~blement k~a.iigers, et cornme teIs sournis aux Iois d ’ ~ n ~ ~ e t e r r e ,  Ieur enfant ne peut 
pas &re, suivant ces Ioix, batard en Ang~eter r~  de naissance, eti &-e regard4 coinme 
legitim0 en France parcequ’il porte pastout Mat et la condition dont il est par Ies 
Iois de sa nation.” And t h i s  opinion has been opted by 
~ g ~ t ~ ~ ,  sect. 2, pa,ra. X I ,  p. 866). In  this pam clear that 
may be taken as s ~ n ~ n i m o u s  with d o m ~ c ~ ~ ~ ;  of the parties the 
time of the m a ~ ~ ~ e ,  and not the mere locality of the marriag~, being that which i s  
to govern the case. Arid to show this the more stroagIy, he adds, that the na tura l~~a-  
tion must be ~ e f o r e  and noti after the mazriage, for otherwise it mill produce no such 
&fed. That* the $ace of tlia marriage oanannot alpect the question, but that the domi- 
cile of the parties must decide, is m a n ~ f ~ ~  Try i t  by this test:-An Act exists in 
this country $0 dec lm the marriage of a man with his dmewed wifets sister void. 
Suppose, after the passing of that Act, two such persons were to go to France for the 
purpose of k i n g  Sylmrid, such st ~ a ~ ~ a ~  not king f o ~ b ~ d d ~ ~  in Fraiice, and should 
there m a q  and a child should be barn, by the law of France that marriage would be 
f e g d  aad %at child Iegit~mate. By 
the law of this country tha disability is permanent, and the rnarriagc? woiuld have no 
eEect. In this country, therefore, it is dear that the1 child would be ~ l ~ ~ ~ i ~ ~ r n a ~  j 
and it would be 80 because the parties m ~ r r y ~ n ~  W e r e  domi~iled in ~ ~ g l a ~ d y  and the 
~ a ~ i ~ e  (except for the mere question of the due o ~ ~ a n c e  of the forms required 
by the law of France) would there for^ be 8n ~ n g ~ i s ~  marr iag~ The solut~on of thew 
quwtions, i f  referred to domicile, i s  plain and my;  if put on my other ground 
it would be most confused and difficult. On &e ~ o u ~ ~  of domicile, 12 out of 19 
Judges have decided &at &is ~ p p e l ~ a n t  i a  entitled, if in fact her father was do& 

The other ~ m ~ ~ ~ ~ a n t  question then is, as ia the €act 
0 It was not changed by tbe 
r ~ i d e n c e  in this country oi‘ Sir Hugh ~ ~ u n r o .  That was his domicils by birth, and 
all the ~ u t h o ~ ~ t ~ e s  show that that is tu be pr~urncld ta continue till the c ~ n t r ~ ~  i s  
&own. Denisart and Potfiier (Denisart, tit. Born. s. 13. ; Pothier, Cout. D’Qrleans, 
c. I, s. 7) lay down this principle, and Mr. Burge (I Con-. Col. and For. Laws, 40) 
cites N. number of other a ~ i t ~ ~ o r ~ t ~ e s ,  all in support of this prop~si~ion. F c ~ t ~ e r n d e ~ .  
8. ~ u ~ ~ e ~ ~ e ~  (ade ,  Vol. II. p. 458) i s  s ~ u n g e s ~ ,  case1 which can be ~mag~ned  in 
~ u ~ p o r t  of this d ~ ~ r i n a  of domicile. the ~ a ~ ~ r i a ~ ~  took place in E n ~ ~ a n d ,  
the lady was an ~ ~ ~ l i s ~ ~  Isdy, the husbstnd rwided for  yeam in ~ n g ~ a n d  and was 
Hember of Pa~~l~anient  for an English brough, and yet his dornicile of origin was 
held not to have b n  lost, and in virtue of %bat d o m i ~ ~ l ~  the Scotdi Courts were 
held by thL Eouse entitled to inquire into a. c~;use allqgd for the dissolution of tlie 
~ a r r ~ 8 g a .  The ~ ~ ~ I i s h  a ~ i ~ o r i t ~ ~ ,  a ~ r ~ ~ n ~  with € ~ r s ~ ~ n  writei-s, show that the 

* quwtion of domicile depends on the mind of the persun. In ~~~~e~ v, Bema (3  
Hagg. Ecc. Rep. 437)), Sir J. ~ ~ c l i o ~ ~  declared that there must be a xe~~dence s&e ~o 
~ - e ~ e ~ ~ e ~ ~ ~  in order to change tha domicile of origin. How strong must be tile 
c i r c u ~ ~ s t a n c ~  e ~ t a ~ ~ i s h ~ n g  that animus ixiay be seen in that case. There the party 
had teft this country and rwided in F o r t u ~ ~  fox 56 years; he r ~ l n ~ ~ n c e d  his religioii 
and becanie B Roman-catholic j he married and had a son in Lisbon ; he asked f o r  
admission to Portuguelse allegiance, and &ot it, and waa treated by the, French ia 
1805 as  a n a t u r a ~ - ~ r ~ i  subject: yet even in his case i t  was doubted wh&hec he had 
done that which showed a dat~rrninat~on t@ change his d o r n i c i ~ ~  of origin. The s%me 
principle [StjiiJ was adopts8 in what is  called the ~ n n a d a ~ e  case, ~~~~~ v, ~ 0 ~ ~ 0 ~  
(3  %S. 195) ; and all these eases, with many others, were referred to  in ~ o ~ r v ~ ~ ~  
r-, ~ o ~ e r v ~ ~ ~ e  (5 Yes. ?SO), which was f ~ounded on the previous dec~s~ons in 
this Eouse of ~~~~~~~ T. ~~~~~ (6 P. 6. 5601, a d  &*me v. BTzcce (id. 566 ; 
and 2 Bos. and I?. 229 a.), and that case wm foIlowed by ~~~~~~~ v. ~~~~o~ (2 Add. 
ECG. Rep. 6); so that it is d ~ f f i c u ~ ~  to conceive a moxe c o ~ t i n u ~ u s  course of  decisipm 
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VI1 GLAEK L ~ 1 ~ ~ ~ ~ .  

establishing any O n e  point of doctrine. e bec msumed that ww-y 
presumptiOtn is to be made in favour of the domicile uE origin. Secondly, thd EO 
change of it, can occur without an wi,ua$ residence in a new plgca, aad an intention 
to fix a residence ~ r ~ a a e n ~ ~  there: zlnd thirdly, tLat no new domicile can be 
acquired without a clear ~ntention of abandOtning the old. These two last proposi- 
tiOtns c o m ~ l ~ ~ n g  the doctrine of chmge arvimo et. #&to. Now it cannot be ~ r ~ e n d ~  
t.ht any one of these c ~ ~ € ~ s ~ ~ c e s  tsxisb htsre. If this was the ease of a S e o ~ ~ a ~  in 
ordinary c ~ ~ ~ c u m s t a ~ c e ~  in life, without any property, 01: a n y ~ ~ n g  at all beyond the 
mere circumstances of parentage and birth to  connect him with the country, there 
would not be sufficient to show that there had been any change in his domicile: but 
when it i s  recollected thak he was a ~ e n ~ e ~ a ~  of f o , ~ ~ u ~ i e  and rank; that his fortune 
was in Scotland, that his rank was altogether Scotch, that even his personal property 
was in ~cOt~and, and $ha& his money was in a Scotch bank; that a-ll his connesiens 
were in that country; that his domm ~ ~ s i o ~ ~ i ~  was there, and that from time to 
t.iine, almost from day to day, during his continuing here, he was directing alt0ra- 
tious with regard to  that [@j7] ~ a n ~ i o n ,  and fitting it for his p ~ ~ . ~ a n e n t  rwidence, 
--no one can doubti that his domicile of origin remained; and tbt %here existed 
neither the fact of his having a se%led residence in this country, nor his intention to 
&ave onq and to abandon the land of his birth. Under these c i r c ~ s t a ~ c e s ,  the law 
to be a d m ~ n ~ s t ~ r e d  i a  %he case is Scotch; and by that law it is clear that his marriage 
was a Scotch marriage, and %bat his d ~ u ~ h t e r  i s  the lawful heir to his entailed mtah. 

Mr. Knight- Brucq for the ~espondeiit:-librt;unat~ly there is ne dispute as to 
the facts of this case, so far as the marriage and the birth, of the Appellant are con- 
cerned. The domicile of the mother i s  not in question, so that as far as that is con- 
cmmd the do~ ic i l e  of $he child a t  the time of birth w a  ~ i ~ g l ~ s ~  With these faots 
set;tbd beyond dispute; the qu&on is, whether this case is d ~ s ~ n g u i ~ b ~ e  from those 
of S ~ e ~ o ~  v, Pa~rick (Dict. Dm. “ Foreign,” App. n. 6, 1 July 1503), ~ ~ ~ a ~ ~ ~ o ~ ~  v. 
Bowas (4 Vi&. and Sa App. 89, B. 5), and Rose v. Ross (4 Wils. and Sh. 289 ; Fao. 
(203. 15 Ha9 1821). Thew three casts were all decided in this ‘I.fouse, and am there- 
fors binding authoi.ity not only on &e a u r k  below, but on this Eouse itself. The 
case of Eose P. Ems is very strong in f ayour of the  onden dent. The maa them was 
a native of Scoaand. Ee had a child born, &ci him in England ; it was ~ ~ ~ ~ ~ ~ m ~ t ~ ;  
hts brought &e mother of the child &o his 0x11 countrg, Scotland j he sh9ed them 15 
days before he mar r id  her, he then had a lawful marriage celebrated ; be r ~ a ~ n e d  
in Xcotland some time after the marriage4 m d  &en retmntsd to  England. T h i s  
Eouse, s~tt ing as a Scotch Court of Appaai, decided that &e child of parents who1 were 
thus married, [$58] though married in Scot!land, could not succeed to  Scoteh landed 
estate. If that case cannot be distinguished from t he  prwenli’ there is an end of 
&e ~ppe l~an t ’ s  a ~ m e ~ t .  But it is said &o be d i s t i ~ i g ~ i s ~ ~ b l e  on the ground that 

~~~R~ ‘P. MUNRO [I8401 

It may th 

~ n ~ l i s ~ ,  and not Scotch. But the mere fact of a man’s domicile has alone no efTect 
on a case like the present. C ~ n n ~ t ~  with other tbings it becomes of importance; 
and when it is found that here Sir Bugh Munro, passed the gmater part of his life 
abscnt from Scotland, i t  is clear that the inferences sought to  be, drawn from exprw 
sions in his letters are much oyerchargeld, if  indeed they are at all justified. It may 
not be improper, with regard to %hose i n f e r e n c ~ ~  to remayk thab if some of the 
expressions in the letters indicate aa intmtim to ratnm to& Scotland (an inteation 
that, however f r ~ u ~ ~ y  exsprased, was Iefb for y m  without even an attemp$ to 
carry it into e~ecution), there are others which speak of the journey to Sco~and as 
he might haye spoken of a journey irk the summer tru Brighton or to Cheltenham, 
Thus, f o r  instance, in one he d e l i ~ r ~ ~ ~  speak8 bf the discousfo& of ‘‘ a tour )’ in 
S c o ~ ~ n d ,  a,nd in another he s y s  [@j9J %ha% het shall make, ‘‘ a jaunt )’ thither. Thew 
expressions indicah a foeling that .his home was elsewhere than in Scotland, md 
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they are the mure im~ortant  since &ey are in ~ ~ r d a n c e  with his conduct; while 
those relied on by the other side are a l t ~ ~ h e r  opposerX to it. It i s  likewise to be 
remarked that up t5 the period of his masriage, though he was f ~ ~ U 6 n t l Y  writing 
to S~otIand, Be Bad not a house 5t to receive him there. That eircumst~nce, if 

n i s  to be relied on, i s  a strun 
distinguishes this caw from 

p. $88)) where the husband net only 
and f o ~ u n e ,  but f r ~ u ~ n ~ y  went ~ ~ ~ t h e r ~  taking his wife aad family with him. f~ 
the in t ends  of public bu&ness, The Ietters o%€ Sir Bugh, PIO much relied on, are 
tb ~ ~ d ~ ~ a ~  letters of a careful man of bus~nes,s, who was f w d  of giving &e mw% 
~ ~ ~ c u ~ a r  d~~ect ions  to his a ~ e n t s ~  and not u n f r ~ ~ ~ t l y  ~ t i m u ~ a t ~ n ~  their a t ~ ~ t ~ v ~  
2- by the d ~ l a r a t ~ o a  that he was ~ m i n ~  down %o see the progrcss of the mathm 
which wme the subjects of his d i ~ - ~ k i ~ n s .  The same conduct is p u ~ u e d  b;y ~ n g l ~ s h -  
mea who have large estatm in Ireland which %hey never visit in the course of their 
lives, but about which they are ~ n ~ s a n t l y  wr i t~ng  directions and orders to their 
agents. No one mould aBe& to my that the fact of their passemion ef 
Irdand makes them d o ~ ~ c ~ ~ ~  Irishmen. If Intention is to be taken as 
d e ,  &hen it must be admitted that canduct is the best evidence of tha 
i n t e n t ~ ~ n  j and tried by that bsk, it is clear %hat the i i i t~n t~on  of Sir 
the %im5 of his m a r r ~ a ~ e ,  E 

cotland, and yet d ~ l a ~ ~  c ~ ~ y ~ n ~  tbt  ~ ~ i t e n ~ i ~ ~  
a r a ~ ~ o ~  and the dday t o 1  execute it a fm& proof 

of  his ~ ~ ~ f e l ~ e n c ~  of an English rsideace. The reason for, hia ~ e ~ p i ~ ~  a Scotch 
banker is &own in one of his letteris, in which he uses, tkiws words: ‘‘ Procure me a 
~~~~ oredit on that one o f  the Scot& banks which &a& ~ ~ ~ 0 a r  to yoa most l ~ ~ ~ a ~  in 
daiXing.” Ele was a. sharp man of b ~ ~ n ~ ,  and dealt with &e Sc~toh bwks because 
he ~ ~ u ~ h t  his doing so. wa.s to his Qwn a d v a n t ~ s . - ~ ~ h e  !earned c ~ u n s e ~  again re- 
fcrrsd to the le~,ters,]-~hat is the result of all these letters~ They show, c o ~ b ~ n e d  

I with tlile conduct d Sir Bugli, a.n ~ n ~ e n % ~ o n  to r e m ~ n  and be settled in Endand. 
’I’he cases, then, of ~0~~~~~~~~ v. ~ o ~ e ~ ~ ~ ~ ,  ~~~~~ v, Johmon;, ~~~~0~ v. %cot& 
and B m e  v. Bwce, do not apply for the purpose for which they wwe cited for the 
~ p p ~ ~ ~ ~ n t :  but they do apply for the ~ ~ p o n ~ e ~ t ,  and ~~~~~~ P. Xcotg (6 Bro. I?. e. 
~~0~ i s  st~ongly in point here. That was a ease of a Sco%Gl~an, a great landed 
pro~rietor, who like Sir Eugb ~ u n ~ o  had d is~ant led  his house, and had lived for 
yetas in London j and there> though aactly the s m e  ~ ~ g ~ ~ ~ n t ~  which have btxm 
used here m r e  a p p ~ i c a ~ l c ~  asld were a ~ p l i ~ d  to his caw, he was heid to be d ~ m ~ ~ ~ l ~  
f~ ~ ~ g ~ a n d .  In C~~~~~~~ v. ~ ~ o r ~ ~ o ~  (2 Addam, Ec. Bep. 6) the question of dotmmicile 
mmr w&s decided. The dwisiun them merely was as6 to the s ~ ~ c i e ~ c y  o f  a rmpon- 

to lim in. ~ n ~ l ~ d  as an ~ n ~ l ~ ~ ~ a n .  

Courts hwe cannot rejece a will made by an. ~ ~ g l ~ s ~ ~ m a ~ i  in the English fom, merely 
because it i s  niads in a fomign country, The principle redly deducible Tram that 
cam is in favour otf the ~ ~ p ~ ~ ~ e n ~ ;  for it a ~ ~ u ~ ~  to this, that; m h ~ ~ ~ y e ~  an Eng~ish- 
man is d ~ m ~ c i l ~ ,  his wiK must ?m dedt  wi th  8% the mill of  a.n ~ a g l ~ s , ~ i ~ ~ .  The 
sams l~~~ Judge, in ~~~~e~ v. ~~~~~ (3 Hag. Eec. Rep. 447), upon e ~ a ~ ~ y  &e 
same prineip~e, gave &e& t o  two codicils made ia ~ o ~ u ~ a ~  by an E n ~ ~ ~ s h ~ a n ,  goad 
in their form m d  ~ ~ % ~ ~ ‘ t ~ o ~ ,  according to the English law, t ~ ~ u ~ h  bad a c c o r d ~ n ~  
tio the ~ o ~ u ~ e ~ e  law, and though i t  was them admitted %ha% the tes~ato~, had in fact 

B has not the f~xce 
C. 566; 2 Bos. sad 

T h e  two codicils 
ator had e ~ ~ u ~ d  a 

mill and codicils in 61% ~ o r t ~ u ~ e  form, ts dispose of his ~ o r t u ~ u ~ e  prop** 
~ n ~ o ~ u n a t ~ l y ,  the reasons of the d e ~ ~ a ~ ~ s  are not given, and the manner in which 
the case mas viewed by them does not appwr. 

1295 



Pul. 229 n.), an Engli8h~nan ,went to India, with the intention of r ~ ~ ~ r n ~ n g  here; 
but as he had only an ~ n d e ~ n i ~  hope of ~*eturning, that did not affect the questioa of 
domicile. Lord Thurlt7.m there said (2 B. and P. 230 XI.), ” The true ground OB which 
the case turned was the dmemd being domiciled in India. He was h r n  in Scot- 
iand, but he had no ~~rope r ty  there. A person’s origin, in a‘ quest~on of ‘ where is 
his d o ~ ~ c i l e ? ’  i s  to be reckoned but as  one c ~ r ~ u ~ s t a ~ c e  in evidence, which 
inay aid other c ~ r c u ~ s ~ n c e ~  : but it i s  mi ~ n o r ~ i ~ u ~  ~ ~ ~ p o ~ i t ~ o ~ i  that a person is to 
be held domiciled where he drew his first bxeath, withoat adding som&hing more 
unequivocal. A pe~rsonk being at  a plwe is prim& fucia evidence that he i s  domiciled 
at( that place; and it lies on those who say otherwise t o  rebut thatl evidence.” This 
q u ~ ~ i o n  of d o ~ i ~ ~ l e  came e s p ~ i ~ I l y  under the cons~deirat~~n of Sir W. Scott, in 
‘f fj8 ease of the ~ a r m o a y ,  and there that learned Judge made the f o ~ ~ ~ ~ ~ i n g  niost im- 
pop‘taat remarks (2 Rob. Adni, Rep. 324) :-“ Of the fevp p r ~ n c i p ~ e ~  that can be Iaid 
down g e n e r ~ l y ~  I may venture to hold &at time is the;  grand i ~ g r ~ i e n t  in. ~ n s t ~ t u ~  
ing domicile. I think that hardly enough i s  a t ~ i b u k d  to its e8ects : in most cases 
it is u ~ t ~ ~ o i d a b l y  conclusive. It i s  not u n f r ~ u ~ ~ y  said, &at i f  a person comes 
only for a special purpoae, that shalf not fix a domicile. This i s  not to  be %ken in an 
~ n q u a ~ ~ ~ ~  latitude, mid w ~ t h ~ u t  some respeot had to the time which such a. purpose 
may or shall ocoupy: for if such a purpow be: of a nature that may probably or 
does actxally detain the person for a great length of time, I c a n n ~ t  but think that a 
general rmidence might grow upon the spmciai ~ ~ r p o ~ ~ ’  me. text8 of &e civil law 
on the question of domicile have already been cited. Their effwt has been well given 
hy Domat (IV. 424) : “ Le principal domicil de chacun e& celui qu’il a, dans le lieu 
oh il tient le siege et le centre de ses aEaire&, ob il a sea papiers, qu’il ne quitte que 
&our quelyue cause particulier, d’oh, qumd il est absentt, on dit qu’il est en voyage, 
&, quand en rmient, on dit, qu’il est d e ~ ~ ~ u r ,  oh il passe les p r i n c ~ p ~ ~  f&m de 
!,ann&, oh il pork les charges, et oh il jouit le8 p r i d e g a  de ceux qui en E8631 sont 
habitaxis ; ” and he adds, “ I1 est egal pour ce qui regarde 10 domicile d’une personae 
q11’dIe reside ou fasse sa demeure dam sa maison propre, ou dans la maison d’une 
autre tenue a loyw ou a t2ucun autre titre. E t  par cette m8me raison, que  la^ resid- 
ence fait le domic~le, cdui  qui a une m&im en propre dans un lieu oh il ne rebside 
pas, n’y est pas pour cela domiclli&” And the Code Napoleon (Code Civil, ss. 102, 
103) says, ‘‘ Le domicile de tuut E’rmp.is, quant a l’exercics de ses droits civils, est 
nu lieu ob il a son principal ~ a b ~ ~ s s ~ e ~ t ;  ” and &at the change of d o i m ~ c ~ ~ ~  shall 
be eEected by the faet of adopt,ing a red ha~itation in another plae. The ‘‘ Larem 
ac f o r t ~ n a r u ~  ~ u a r u ~ i  summam ” is in this case to be found only in London, which 
lipre answers the description given by Domati and by the Code Napoleon of that, 
‘* real habitation ’’ which constitutm a domicile. Sa’ that, even taking the  rule from 
;he otlieir side, that the contract must be governed in its. consequences by the1 law of 
the place where the spouses intend to  reside? as laid down in  ~ ~ ~ 5 n ~ ~ ~  v. ~u~~~~~ 
(ante, Vol. 11. p. 458), it is  clear that London.wa~ that place, for there is not in the 
eividence in this case a‘nfihing t~ show that at the. time of the masriage there was any 
~ n t ~ ~ t i o n  to perform the contmct in Scotland. The mamiago tooJr place in Sep- 
tm~ber 1801, in an English parish Ghurch. On the 21st ef Uctobw 1800, Sir Bug11 
had ~ r i t ~  a letter which showed the poss~bility of  his being prevented from going 
t c  S c o ~ ~ a ~ d  in the course of the next year, and on the 16th December 1801 was 
writtm the next letter which had any referenm tu that subject, and in that he mex-ely 
says, “It i s  my rmolutian, @ewe God, to go early next ~ummer  intG Scot~and. I 
wisli, if possible, to [8@43 remde at Fowlis: while f am in that  count^, aad I hope I 
,%la21 w~&o’u~ d ~ ~ c ~ l t y  b8 able; to accomplish that wish; but be that as it may, nothing 
but death o r  violeiit sickness shall prevent my affording you a,n opportunity of seeing 
ine.” In the next Iehter on the same subjmt4, dabd in January 1802, he1 says, I am 
anxious during xny visit to  Ross-shire, wliich must be very shost, to) avoid busiaeas 
a8 much as I can.” No one can say that thew letkm shaw &at intent~oln of possess- 
ing a Scotch d ? m ~ c ~ ~ ~ ,  which, even by the ~ r ~ u ~ e n t  cpn the oaer side, is ~ e ~ % ~ a r y  
t u  mtah the domicile of origin. On the c o n t r ~ r ~ ~  all the letters show $11 i n ~ n t ~ o ~ i  
to make Loador1 his ‘‘ rea1 h ~ ~ i ~ t i o ~ ~  the ‘‘ centre 0.f his aflairs,” and the spot on 
srhich he c o n s ~ t u ~  his “larem a@ ~ o r t u ~ a ~ ~  s~~~~ s . u m ~ a m ~ ’  It is a mosti 
i ~ p o ~ ~ n t  c i r c u m ~ ~ a ~ c e  that the house in ~ l o u ~ ~ e r - ~ ~ a c ~  w w  taken by Sir Rugh 

1 296 

* 

. 



on a lease. The ~ p o n d e n t  being 
by the cases of ~ ~ ~ ~ t ? ~ ~ ~ ~ ~  v. 

ght as to t-he fact of the d o ~ ~ c ~ ~ e ,  the law is d e  
wes, ~~~~~~ v. Pat&&, and Rose P. Boss. 

But even supposing the m a ~ ~ m o n ~ a l  domicile to be: Scotlaad, that would not, 
The birth mzs in th is u n d e ~  the facts of this case, render the ~ p p ~ I a n t  l ~ ~ t ~ m a t e ,  

GouIitry, and it  curr red before niari 
c a n ~ ~ o t  be ~ o n f e ~ ~  by a s u ~ ~ u e n t  
will not be denied depends on that of t 
expression that, by the law of Engla 
but it i s  plain &at by that law l eg i t i  
a person is ~ K ~ d ~ ~ b ~ e .  That c ~ ~ a r a c t e ~ ~ s ~ ~ c  of the i ~ ~ ~ ~ v ~ d ~ ~  must be t~~~~ from t b  
law of the place of his birth; and if bastardy is by the law of that [8@5] place indeli~le, 
the status of the ~ n d ~ v i d u ~  is iadelible, The a u ~ h o r i t ~ ~  of Lords E ~ ~ o ~ ,  Redesdale? 
~yndhurst, ~ r o ~ ~ h a m ,  md  ford, all go to &ow that. the; place of the marr 
and the birtli determine the status ; and they are: all fouK~ded upon &e j u ~ g ~ e n  
Courts or the a u ~ o ~ ~ t i ~  of the zylosG r ~ o ~ ~ ~ d  text ~ r r ~ t ~ s .  If that is SO, thm the 
status hero has been so d e t e r m i n ~ .  If Merlin (9 vol. Questions de Droit., 114)) as; i t  
is ~ u ~ p o s e d ,  really makes the q u ~ t ~ o ~  depend on  &e acquisition of the right of 
c ~ t ~ ~ e n s h ~ p ?  he i s  in error ; f o r  all the a u t ~ ~ o r ~ t i e ~  show that dom~ci~cl~ such as is ac- 
quired by long rmidence and haring the centre: of man’s &airs in a p ~ t i c ~ l a r  
spot, and nothing else, cm be e o ~ ~ d ~ ~  as  tin^ it, ~ ~ r n i c ~ ~ ~  again, i s  not 
decided, 8s Merlin i n t i m a t ~ ,  by the mhide:nce being with or without, the esprriZ de 
retour“ It 2s c o n s t ~ t ~ t ~ d ,  as Lord Stow& said, by the p ~ ~ m ~ n e n c y  of the habitation. 
But domicile, does not delcide the question of legitimacy, which’depends on othw eir- 
c ~ ~ s t a n c e s .  After revvieving all the ities, Lord ~ r o u ~ h ~ m ,  in ~ ~ ? ~ ~ ~ ~ ~ ~ ~ ~ ~ e  
v. ~~~~ (Amge, Yol. 11, p. ZEia), says, ng of &e ~ u ~ t i o n  of ~ ~ ~ ~ ~ ~ ~ y ,  ‘‘ the 
whole ~ n c l ~ n a t ~ o n  of a man’s mind mustj be towards that law which prevails where 
eech man i s  bwn and where his paraita were m a r r i ~ ?  s u ~ p o ~ i n g  the countrim to 
be one and %he same; and if they differ, I should &en say the law of the: b~r thp~ace  
must prevail.” There: can be: no a u ~ o r ~ t y  for giving to a child born ouL of Scotland 
the benefit, or imposing on it the l iabi l i t i~ ,  of the Scotch lam : w that, erea adm~t t~ng ,  
for the sake of a r ~ ~ e n t ,  that the domicile of the father before mamiagei and, since 
marriage, that of the mother of the: ~ p p e l ~ a n t  i s  to be t~~~~ as Soohh, and the 
marriage as a Scokh m ~ - ~ $ 6 ~ ~ - ~ ~ i a ~ ~ ,  sLiE it i s  ~ o ~ i ~ d e : n t l ~  s ~ b ~ i i t t e ~  that, on wery 
a u t h o ~ ~ ~ ~ ~  the child, having been b r a  in  E n g l ~ d  and born ~ ~ ~ ~ ~ n 3 a ~ ,  must SQ 
X ~ ~ ~ ~ n .  

Mr. F ~ ~ 2 ~ ~ ~ ,  on the same side :--Tlzei cam d ~ ~ i ~ e s  itself into two parts, the dirst 
of which is, the question of  domicile. It i s  admitted, thatq if  the domicile i s  notl 
decided to be Scotoh, the A p p ~ E ~ t  ha8 no right to the deelarator now p~ 
smond point relatee to  the stittus of the ~ ~ p ~ ~ ~ ~ t ,  and 8 ~ o u n ~  to this, can she, trndm 
any c i~cums tanc~ ,  be c o n s ~ d ~ ~  legitimat~ 7 The 1st Will. 4, c. 69, giv 
(S. 33) in these matters to the Court of Session, instead of the Court of th 
Ualmrj the la%er Court couId befora that statute have entered on the 
of this case, the Court, of Swsion ea-nnot no.w have any a u t h o r ~ ~ y  to do so. The old 
a u t ~ i o r ~ t ~ ~  are therefore app~iGab~e; here. The lav re~ating to domicile, as stated by, 
the other side> cannot h s ~ p p ~ ~ . t e ~ .  Inbntion is not e v e ; r ~ ~ ~ i n ~  : or if intent~on is  
to gowrn, it must do so when ~ s c ~ t a i n e d  by the acts, aud not by the ~ ~ p ~ ~ s i o n s  of 
the party. The c lh f  ~ u ~ o r i t ~ ~  d ~ l a r i n ~  what i s  d o ~ ~ e i ~ e :  are the Code, Mapolmn 
(Cod. Civ. s. 102, 103), De-nissrt (Art. ~omicile,  513), PO ~ ~ n t r ~ d .  Gen. c. 1, s. S), 
Story (CenA. of Laws, e. 3) ; and they am all collected i ge  con^ Col. and For, 
Law, 40). Vat&& (Rk, 1, c, 19, s. 22) has d ~ n e d  d o m i c ~ l ~  to  h a Bxed r e s ~ d ~ n G ~  
in any place: with an intention of always staying there; but Story (Confl. o f  Laws, c. 3, 
s. 43) truly observe@, that d .  it, would be more correct to, say that that, place i s  ~ r o ~ ~ ~ y  
the ~ e ~ ~ c ~ l ~  of a  son in which his h ~ b ~ t a t i e n  i s  fixcd, w ~ t ~ o u t  any ~ K ~ c n t  ~n~e:ntion 
of x e ~ ~ ~ ~ n ~  t ~ ~ e ~ e ~ ~ o ~ . ”  Taking all thew a ~ t h o ~ ~ t ~ ~ s  ~~~~~ dogebher, it is ~ ~ ~ o s s ~ b € e  
to say that the Appe~lant Bere e m  ~ r i ~ ~  herself vithin &sir ~ p e r a t . ~ ~ n .  Sir Bug11 
~ t I n ~ ~  gavcz the s t ~ n ~ ~ s ~  intimation of his intention ZLS to domicile, by taking a lease 
of &e house; in ~ l o u c ~ ~ r - p ~ a c ~ .  Nis ~~~~t~~~ i s  t ~ ~ ~ . e f ~ r e  against the ~ ~ p e ~ ~ n ~ ’ ~  
title. But the mere fact of a long reaidmecl in a p a ~ ~ c ~ l a ~  place, ~ i t ~ o u t  any ex- 
prwsion of intention as to domicile, has been de&red by Lord Eldon s u ~ c ~ e n t  to? 
induce him to dacfare: that th& dom~cile: was in that placa Such were the circum- 
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stances as stated by his Lordship ; Toueg v. ~~~~a~ (Bow, 233). That doctr~ne a g r d  
with the opinion of Lord Stowell? in the case of the Ha;unzony (2 Rob. Adm. Xep. 324). 
Bodlenois gave a dire& opinion (Tom. 2, tit, 2, c. 1, obs. 22, p. 10) that the status 
of Iegitimacy or iUegitimaoy was  one of those states or conditions of pmple which 
do not change with the change of domicile: tin opinion whioh is adopted by Mr. 
Burge in his very learned work (Comm. Col. and For. Law, 105). And Lord Chief 
Baron Alexander, in delivering the opinion of the Judges in ~~~~~~~~e v. PardZ 
(Amte, Vol. 11. SSl), says, " The character o f  legitimacy o r  illegitimacy att'ached to, 
the persons of English or American claimants by their own law, accompanies ths.n 
everywhere, and would prevent their being rclceived as heirs evmywhess within the. 
limits of the Christian world." There can be no partial Ielgitimacy; it, must exist 
everywhere i f  it exists at all. Now it i s  impossible t o  say that the! ~ p p e ~ ~ t  is lq$t.i. 
mate in the Courts of England. If so, she canmt, according to these a u t h o r ~ t ~ ~ ,  be 
l eg i t i~a t e  anydiere. Suppos~ng the d o ~ ~ i ~ i l e  of the father and m~ther  at &e time 
of the marriage to have b n  Scotch, that mould not &e& &e q u ~ t ~ o n  of the 
legitimacy of the child which had been born in England some yews &fore that mar- 
riage. It will be said, hawevm-, that to this remark the la,w of Scotland furnishes 
an exception, by conferring legitimacy on the children through a marriage of their 
parents celebrated at any distance af time after their birth. But that proposition, 
if so stated, is not correct. The s u ~ ~ u e n t  marriage will only confer ~ ~ i t ~ m a e y  
under peculiar circumstanc~. The parties must be Scotch, the marr iap  must taa 
Scotch, and there must have existed no impedimefnts to the marriagel. It is submitted, 
too, that a subsequent marriage in Scotland will not confer legitimacy on a child prec 
viously born out of Scotland. The doctrine! of legitimation by subsequent matrimony 
has only befu the law of Scotland during the last two or three centuries ; nor has its. 
operation been admitted in any decided c&sm except where ail the partiem have been 
Scotch, and the events have taken place in Scotfand. It is said to have been kmxwied 
from the canon law, but it was a t  first somewhat doubtfuIly r ~ o g n i s ~ d  by the law 
writers of Smtland ; they put it fwward, but in gmeral terms. Such was the mods 
in which Lord Kainea treahd it (Bk. 3, s. 8). In ancient timw it was certainly un- 
known. It is noli mentioned as a law of Scotland in the Repkm ~ ~ ~ t ~ t e ~ ;  and 
it has not b e n  introdueed by &e authority of any statute. It mists done upaa 
o o m p ~ a t i v ~ ~ y  recent custom. And even in modern times, the best writer on the 
law of Scotland shows that the operation of this peculiar law i s  not, so universa.4 
in itself, nor so easily applied, a it is. contmded to be in this case. Bell, in hris 
'' Principles of the Law of Scotiand " (3d Edit. p. 4441, says, that E8691 where the 
domicile of the parents a t  the birth and the marriage is Scotch, the child is le@- 
mated, but that it doea not become so by the parents going to Scotland to marrp. 
This mode of speaking of the parents in the plural number must be taken, in so 
caseSul and accurate a writer, as an indication of his opinion tha6 it would not be 
s ~ c i e n t  if only one. of the parents fulfilled &we. conditions. That would show that 
the d o ~ ~ c i l e  no6 of one but of both must be Scotclz. The A p p ~ ~ a n t  hem must eontead 
not that she was ~ ~ i t i ~ ~ ~  by the ~ a r r i a g e ,  but that &a was l ~ i t i m a ~  from the 

But such an a r g ~ I ~ e n t  would at once be fatal to her claim; for at the 
beginning, nameIy, from the mommii of birth, and for wme years a f ~ ~ a r d ~ ,  it is 
clear that, both in fact and in law, by the lax of Scotland as well as  England, she 
was no6 legitimab; yet to the extent of that argument she must go, in order to bring 
herself within the Scotch. law, for such was distinctly stated ta be tha Scotch law in 
the case of ~ ~ r ~ w ~ ~ t l e  v. ~~~~1 (per Lord B r o u g ~ ~ ?  a*%, Vol. 11. p. 588): a 
dmtrine rno& fulky borne out by all the prkciples deducible from prsaedding cases. 
From all the authorities it is clear that the status of the person, especially the status 
of lqitimacy, must be1 ju9ged of by the lam of the country where that status originated. 
The subsequent domicils of  the parents cannot affeot it,. That domicile will not coafer 
on the child the capacity to acquire legitimacy. And when Boullenois and Meslir? 
are qu0tt.d to show that a child, ba.stard in England, may h m e  I ~ i t i m a ~ e  in_ 
France, the expressions of the latter must be attended to, and they clearly prove 
that in his opinion such a change could only take place after the n a t u r ~ i s ~ t ~ o ~  02 
both pamnts and 
domicile, it means n a t u r ~ i ~ t ~ u n  in the ordinary sense of that tsm; an act of &er 
suprmie authority of 8 country, adopting as native-born citizens persons who had 
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Such an important change may be worked in that 
supreme authority, but i t  casinot be tha rwult of the mere act of &e 

parties ~ ~ s e I v ~ .  In this case all that hihs been done, i s  the act of the parties, and 
i t  has no such force as to change the status which tlie law of the country where the 
Appellant w m  barn 6xed upon her a t  the rnommt. of her bir&. 

%r. ~ e ~ ~ ~ ~ ,  ia reply:-The domicile of the father is that of both the s p o u s ~ .  
The inc~dents of the marriage are not governed by the plam of %he ~ ~ r ~ a g e  nor of 
the birth, but by the domicila of the spouses. If there is! a conflict of law here, as thg 
matter to be adected i, Scotch estate, the Scotch law must govern. The decfarator 
asked is, that the A ~ p ~ ~ l a ~ t ~  is, as ~~~~~~a ~~~~~~~~~ under an entail, entitled to be 
d ~ l a r e d  the heir of Sir Hvgh ~ ~ ~ ~ r o ,  according to the 1a.v of Scotla~d : i t  is t ~ e r e ~ o r e  
mMy a question to  be decided by that, law. Be- 
sidence is one of the indications of intention as to domicile, but it is not cone~us~ve. 
Intention is superior to  mere length olf residence. Here the intention was  clem. 
Never for one moment: did Sir Eugh EriEunro show a.n intention to abandon his domicile 
of origin ; on the contrary, he always manifested his sense af Scotland being his horn% 
though London w'as his temporary resideiuee. While in London, he might, in the 
words of the code, be daci-ibed as tra~"e1ling. His fortune, his ra;nk, his habits, a31 
connected him with Scotland; aad family 18711 d i f f e r e ~ c ~  first, and afterwards the 
a t t a c h ~ ~ t  he had formeif in this country, only pe~suaded him to dday a return. to 
his native country: but with his agents there he kept up a con~inua~ co~yimunication, 
and his Scotch domicile wss never lost. His domicile made his mar r j a~e  a Scotch! 
marriage, m d  conferreld on his child all the1 benefit5, of such a contract'. 

The Lord ~ h a , n c e l l ~ ~  ( A u ~ u ~ t  10, 1840) :--My Lords, in these cases the first pointl 
to be c o n s ~ d e r ~  is the rule of the law of Scotland, as t90i the effect of a s u b s ~ u ~ t  
marr~age of d o m i c ~ l ~  S e o ~ m ~  upon the issue of the parties born before the 
m a r x ~ a ~ e ,  when the birth of such issue and the ceremony of marriage to& place 
out d Scotland. Not khat all those c i ~ c ~ m s t ~ c  e case of M p  ~~~~~ 

v, ~ ~ ~ ~ a ~ ~ ;  but as they do in that of M w o  v. will be convenient to con- 
sider the whole of the prop~i t ion ,  aqd then appl t to the particular circum- 
stances of each case. 

To whakeve~ principle ibe law of ~ ~ t ~ m a t i o n  by s u b s ~ ~ i e n t  marriage bo at- 
tributed, there csn be no doubt, of the g ~ e r ~ i t ~  of &a rule where the, ptwents- wera 
capthble of con t r ac~~~i~g  ~ ~ r ~ a ~ e  a.t the birth o r  conception of the child. ~ e r ~ e , r ,  
t ~ e r e f ~ r ~ ,  a ~ ~ ~ ~ ~ ~ g e  foUows the, birth of eh~ldren p i - 0 ~ 1 ~ ~ t ~  of the pa r i=  to the 
marriage, all the r ~ u i ~ i ~  concur which are required by the1 terms: in which %ha 
rufe i s  laid down, assuming always that the circumstances are such as to, bring the 
case within the operrrttion of the law of Scotland ; and as the laws of emxy cou~ t ry  
genexally affect all those who have their domicile in such country, it, would appeax that, 
in ordw to h i n g  any ~ a ~ t ~ c u l a r  case within this rule of the law of Sco~and, it eould 
only be aecmsar-y to skov %hat the domicile of the parties was Scotch. 

[ay21 The c ~ n s i ~ e ~ ~ t i o n  is of much importame in a case in which it is said &at 
no precedent can be found in which the particular facts o f  this case occurred ; h a u s e  
i f  the case fa& witbin $he terms of the gaeral rule, such rule must govern it, unless 
it can be shown that there i s  principle or authority fo r  rnsking it an mmptiorz to 
the genera2 rule, znnd w i ~ ~ r a w ~ n g  i t  from its operatiun. 

Tbe two eircumstanc~ relied upon for that purpose are, first, that &e child w m  
born out of Scotland ; aad swondly, that &e marriage taok plaee out of Sco%a~d. 
If it should appesr that neither of thwe circumstanc~ would, by itself, take &e case 
out of the geneid rule, the union of the two cannot, have that effect. It can ha"rdIy 
be. contended that the country in which the marria,ge $&keg place is material : i t  has 
never been considered matelrial by the writers upon civil law, nor so treated in the 
decishns of the Courts. In De Cont,y's case ( ~ u ~ s i e r e ,  tom. 2, b. 7, e. 7), the mamiap, 
~ ~ ~ o ~ ~ h  it took plilace in ~ n ~ ~ a n d ,  conferred l e g ~ t ~ ~ ~ c ~  on L child vhose domicile 
of origin was in Franca The law of &e country where the m 
ascwt&ml its wlidiky ; the law of the country of the domici 
c o ~ s ~ u ~ c ~ .  But, if the, place of the marriage not matw 
plaee of tho birth be so considered. 
country is considered a~ ~ q u i ~ a l e n t  tcr a masri 
conception of the child. 

foreigners in it. 

Domicile must dwide this case. 

The law of Scot%Iand assumes 
h k  p l w  before We birth OF 

If th& be assumed, how can it be matei-ial in what c~un t ry  
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the chiId was born? This ~ s ~ ~ m p t i o n  is adopted for the purpose of l e ~ i t ~ ~ a t i s i n ~  
the issue: why is it tu be  abandon^ when it is peculiarl~ n~[8~3~-cessary for that 
purpose& I f  a domiciled Scotchman be in  the habit, for business or pleasure, of pass- 
ing part of his time beyond the border, and some of his ohiIzildren are born ~ ~ i ~ ~ ~ i n  
and some without the limits of Scotland, can it be the law that a s ~ ~ b ~ ~ u e n t  m m i q e  
should l e ~ i ~ i ~ ~ t ~ s e :  some only of his childrei~, and Icave the: re& i l l ~ ~ ~ m a ~ ~  10 
has been assumed in argument, that any of such children, born ia a countl-y which 
alloweid Keg~t~i~ation p e r  s u ~ s e ~ u e ~ s  ~ ~ t ~ ~ ~ ~ ~ ~ u ~  would be legitimate in SCOthd, 
but not if born in England, or in any other country which did not recognise such 
Iegitimatio~. This argument is founded upon the supposed indelibility of bastardy, 
and seams to have its origin in the c ~ r c u i ~ s t a ~ ~ c ~  of wme very learned persons having 
uwd ~ p r ~ s i o n s  s p p ~ i c a ~ l e  to E ~ ~ ~ ~ s h  law upon ii. q ~ ~ ~ o n  of purely Scotch law. I f  
English parents have a child born in another country, could the, le~itimacy of such 
child in ~ n g l ~ ~ d  be a fh ted  by any law of such country% The 
riage must km judged of with ~ e f ~ r e n c e  to Scotch law, and that, 
admit the d o c ~ i n e  of the i n d e ~ ~ ~ i l ~ t y  of b ~ t a r d y ,  but on the contrary holds that no 
bastardy is indelible, unless &lie the time of the birth incapable of 
m a ~ ~ y i n ~ .  If, therefore, the law niported into the c o n s i d e ~ ~ ~ o n ,  the 
eEect of  the Scotch marriage i s  j the law of Scotland but by the law 
of ~ n ~ l a n d .  

In  this view of the law of S~otland, df the learned Judges of the Court of Se~sion, 
with the single exeep~on of the h r d    resident, concurred; and he founded his 
dissent upon the rule of the1 law of England a8 to the indelibility of bastardy, and 
upon expremions of English lawyers. But he adds, ‘‘ in the case of Rose v. Pzoss, I 
stated in my opinion that I would not take, [$‘74] the law from such an extreme case 
m that o f  ip. wornan t&m suddenly, aad perhaps prem~t~irely, in labour, whils% 
~ a v e l ~ ~ n g  in Englsnd with or w i th~u t  her p a ~ a m o u r ~  and brought to kpcsd of a bastard 
there and then ; returning with it on her r e c ~ e r y  tn, ~ c o t ~ ~ n d .  That i s  an extrenie 
case; and what might kp the law as to it, we must endeavour to settle when the ease 
wcurs.”’ Beyond all do&&, a. child so born would IN aEected with inde~ibl@ ~ ~ t a ; r d y  
in ~ ~ g ~ a n d ;  and i f  &a.t is to repilate his status in Scotlmd, the peculiar circum- 
stances referred to arould not make an acap%ion in his favour. 

For these reasons, and upon these authorities, i f  the question were to be dwided 
upon the general p r i ~ c i p l ~  of the civil law, or upon the law as e ~ ~ a ~ ~ i s h ~  in Scothnd, 
&ere would not, I think, be any diBculty in coming ta the conclusion that the child 
of a ~ c o ~ h ~ ~ a n ,  &ough born in ~ n g ~ a ~ ~ d ,  would b c o n i e  l ~ ~ t i m a t @ i  for a11 civil pur- 
poses in Scotland, by a subsequent marriage of the parents in England, if the doinicile 
of the father was, and continued throughout to be Scotch. It remains to be inquired 
whether there are a ~ t ~ ~ o r i t i ~  against such a co~c~usion. 

l u  Sheclsl3ela v. Palrriek (Diet. Dwis. ‘* Foreign,” App. n. 6 ,  1 July 1803) tha q u e  
tion did not %rim, bmause the: father was there held to be domiciled in America. In 
&at ease, ~ e ~ ~ e f ~ r e ,  there: w m  w a i i ~ ~ n g  that only circumst~ne~ upon which res% the 
title of the child to daim the benefit of the laws of Scotland. 

In ~ ~ ~ ~ , t ~ ~ ~ e  Y. Bowes (4 Wils. and Shaw. App. 891, if  it was not; assumed that 
the.d~micile of the father was English, it certainly does; not appear to haw been proved 
to be Scotch ; Lord Elclon saying tha domicile was princ~-[8~~]-paiIy in England ; 
but the decision w m s  to bwe turned upon this, khat the claim was to tk B r ~ ~ i s ~  
pearage. ~ h a ~ ~ e r  expressions may have fallen from Lord ~ e d ~ d a ~ e ,  for  none: c m  
be quoted as coming from Lord Eldon, the! dwision o f  c a ~ e  cannot, be quoted M 
an authority in a case r ~ ~ p ~ t i n ~  Scotch property, in which the d o m ~ c i ~ e  o f  the father 
was Scotch. 

In Rose v. Boss (16 July 1830 ;‘4 Wils. and Shaw, 289), the dominile of  the father 
was Englidi. Lord ~yndhurs t  stated, aa the grelund of his o~inion,  that a l thoug~ 
the m a ~ r ~ a g ~  was in ,Scotland, it was a marriage, of persons having a;n English 
dornicile, sxld coming into Scotlmd for the! purpose of &e ma-rriage only, If  this caw 
proves a ~ ~ h ~ n ~  baring upon the pre+sent, it is that it is not the p1a-m of the mar- 
riage, but the domicile of the parkies manied, which x-egulatm the civil c o n s ~ u e ~ c ~  

For tlxe same p u r p ~ e ,  and for that only, the case of ~ ~ ~ e ~ ~ ~ e ~  v. ~~~e~~~ 
frllate, Vol. II, p. 488) h s  application to Ghe prwent, because in that case it was a&. 
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sumed, and I think correctly, that for civil purposes, in Scotland, a marriage in 
England of a dom~ci~ed Scotch~an %as to be ~ n s ~ d e r e d  as a Scotch marriage. 

These decisions, therefore, do not establish any principle o r  lay down any rule in- 
consistent with the propositio~i that the child of a Scotchman, tJlougb born in Eng~and, 
becomes l eg i t i~a t e  f o r  all civil purposes in Scot~and, by the s u ~ ~ u ~ t  mar r iqe  of 
the parents in England, if the domicile of the father was, and continued t~roughout 
to be Scotch. If this be the rule of law in Scotland, i t  embraces the case of fifwwo 
v. M u m o ,  and therefore includes that of  Lady 1[$763 DaChousie v. M'DouaW, and 
renders i t  unnecessary t o  consider some o f  the minor points discussed ; such as whether 
the mothehr had or  bad not, lost her Scotbch domicile,, and whe;ther the fact of &e 
conasption having been in Scotland might* not- of itself have led t o  a$ dwision in 
favour of the legitimacy. In bth caes the q u ~ t ~ o n  of fa& remains to be c o n ~ i d ~ r ~ ,  
namely, what was the domicile of the father, In  both cams the domicile of &a father 
was o r ~ g ~ n a l ~ ~  Scotch; and the q u ~ t ~ o R ~ ~ ~  ~h%ther ,  in either ~ n s t ~ c e ,  he had at the 
time of the marriage lost this domicile of arigin. 

~ u e , ~ i o n s  of domicile are f r ~ u e n ~ y  a ~ e n d % d  with great difficilIty~ and as the 
c i ~ , c ~ ~ m s t a ~ c e ~  which give rise to such q u ~ t i o ~ s  a.re necessarily 
&e utmost ~mportance not to  depart from any principles which 
relative to  such questions, p ~ t ~ c u ~ a r l y  i f  such p ~ i ~ ~ e ~ p l ~  be 
the laws of England, bu'c generally by the laws of other countries. It is, I conceive, 
one of those p~~ncip les  that the domicile of origin must p r ~ a j l  until the pasty hmf 
not only acquired another, but has manifested and carried into execution an intentlion 
of abandoning his formar domicile, and acquiring another as his sole domicile. Such, 
after t;ke fullwt considelr~t~on of  the a ~ t ~ o r ~ t ~ ~ s ,  was the principle- laid down by Lord 
AI~anley, in S ~ ~ e r ~ ~ ~ l e  v. Some&& (5 Yes. 1871, and from which I see no reason 
for ~ i s s ~ n t i n ~ .  So: firmly indeed did the civil lam consider the domicile of origin 
to adhere, that i t  holds that i E  it be actually abandoned, 'and a. domicile acquired, 
but xhat again a ~ ? a ~ d o n ~ ,  and no new one acquird in its, place, &e d o n ~ i e ~ ~ a  &' 
ox-igin rwives. [8m] To eEect this ~ ~ a n d o n m e n t  of the domicile of origin, and 
s i~bst i tut~ another in its place, i t  required le cowows de tar vololztt et  d, fait;; a r ~ ' ~ a  
et   act^ ; that is, the choice of a place; actual residence in the place then chosen ; and 
that it should be the principal and peimanent residenee; the spot where he had placed 
l ~ e ~  r e r ? ~ ~ ~  ac f o ~ t ~ ? ~ ' ~ ,  ~~~ ~ ~ , ~ a ~ ;  in fact there must be both rsidence 
and intention, pep se, though it may be most important 
as a ground from which to  infa* inte~tion. Hr. Burge, in his emellent work (1 
Comm. Col. and For. Laws, 54), cites many authorities from. the civilians, to  establish 
this proposition. It is not, he says, hy purchasing and occupying a how0 or fur- 
nishing it, o r  veeting a part of his, capital there, nor by residerjce alone, that, 
domicile i s  acquired, butUt it must be residence with the intention that i t  should be 
per~anent .  In ~ ~ e g a t ~ o n s  d e p e n d ~ n ~  upon i n t ~ t i o n ,  d i ~ ~ ~ ? l t i ~  
coming eo a conclusion upon the fact8 of any p ~ r t i c u l a ~ ~  case, but those 
be mrzch d i ~ i n i s h ~ d  by keeping steadily in v i m  the principle which 
the! decision as to the application of the Facts. 

If, then, it be the rule o f  law of Scodand khat the domicile of origin niust prevail, 
unless it 11713 proved that &e party haa mquired another by residence, coupled with 
an intention of making that his sole residence and abandoning his domida of origin, 
-1 cannot think that there wilt be much d ~ ~ c u ~ t ~  in coming to a s ~ t i s ~ ~ ~ o r y  COR- 
elusion upon examining the evidence in &we wses with reference to  this rule. In 
the case of Zadg D a ~ ~ a ~ ~ ~ ~  v. ~ ~ ~ a u a ~ ~ ,  there is really no di%cult:y at all. There is 
nothing in t b k  case whieh can raise a< question as to the father f87$] having 
abandoned his Scotch domicile. In the case of Mumro v. X u l z ~ o  the difficulty is ap- 
parently grerateil., because there was a residence! in England of many years; but the 
only period to  be considered is from the father quitting ScotJand in 1794, to the time 
of the marr ia~e,  1801. There was a s ~ i ~ c ~ ~ n t  reason, i n d e p e n d ~ t ~ y  of any i n t e ~ t ~ o n  
of changing his domicile, $0-r his Zeaxing Scotland in 3794. His family house wae 
not in a fit state for residence, and ha had failed in e ~ ~ t i n g  a proposs  arrangement. 
with his mother by which he wished to o ~ t a i n  for his own use the house where she 
lived. There is no ground for supposing that he at that time intended to abandoa 
Scotland ; the r ~ e r ~  i s  proved by the Srst letter be ~ o t e  afbr his arrivaf. in London 
(3d of September 1?94), in  which he gives directions about keeping some land in grass, 
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the only farming he t&w pleasure in, and abaut% clothes press= f o r  his drmistg- 
room in Fowlis. 
Itoss-shire. In 1795, on the 9th of February, he gave directions for the preparations 
of a will in the, Scotoh form ; and in a letter of tbe 14th of June, he sh tm hie intat ion 
of being in Boss-shire at the end of the month, which by subsequent letters it app12il“d 
was prevent& by an attack of illness. He, in a letter of the 1st of S ~ t ~ l ~  17‘36, 
expresses his regr& at having been prevented going to Scotland ; and in a letteir of  the 
14th of Soptembw, he says ha shall be, there eiarly next summer ; and in a letter of the 
18th) he says that he shall, after Whitsuntide next, take the management of his estate 
into his own hands. Similar axpressions occur in many letters of 1795 and 1796. 
In a letter of the! 7th of Uctobetr 1796, he says, “ I shail be in Ross-shire next year, and 
should unforeseen @79] events oblige me to defer my journey,” etc. ; and in a leitter 
of the 2?th of October, he directs the payment in kin5 of hens and q g s  ta be con- 
tinued, saying, “ when at home I shall have occasion €or them.” Many Mtem in 
1797 speak of his intended journey to Scotland; and in m e  of the 25th of November 
1797, he says, “my journey to Ros&shire, so long and often retarded by eiroum- 
stances which I could not foresee, is now, by the advice of my friends here, given up 
tiII next summer.” 

It appears that before this time, that is, in 1794 or 1195, the ~ n n e x i o n  betwwn 
the Appel~an6’s father and mother had been formed, and she was born in Septemiber 
1796, which may well aecoun6 for the cont‘inued po~tponements of his intended 
journey to Scotland ; but he does not appear ever t o  ha,ve abandoned the intention ; 
for  in a, letter of thei 28th of March 1798, t o  a person in Scotland, he; says that ha 
expects very soon to be able to write him the time a t  which he proposed himself the 
pleasure of swing him. In 1799, 1800, and 1801, he gives directions for tlm fitting 
up of his family residence in Scotland, and for that purpose sends large q u a n ~ i t ~ ~ ~  
of furniture from London; and in September 1801 he marrim the, Appellant’s mother, 
and by letter of the same year speaks of his intention of coming GO Scotland. In s 
letter of tlie 15th of April 1802, he says, ‘‘ 1 have resolved t o  be! at Fowlis aa soon as 
the house, xrhich is painting and papering, can be inhabited j but a& these things. do 
not depend upon my wiBhbe9, I cannot fix positively any time. I hope to  be in 
Edinburgh in July or August.” W e  accordingly went to Scotland that year with his 
f~timily, and resided in his ftuniIy house a t  Fowlis, and &ere continued till 1808, the 
~ppellant’s mother having died f880] thwe in 1803. Lord  oreh house, who entered 
much into this part of the case, in commenting OR this correspondcnce, asked this 
quostion: ‘‘ Do these expressions, when read in connexion with the context, import 
that ha was! to return t o  Scotland, with a view to  settle peimanemtly there, and to 
live at the1 castle of Fowlis during the1 rest of his life? The very reverse1 is manifest.” 
And then he observes upon expressions used, indicating that the promised visit to  
Scotland would be short. Those observations would be highly important if the quw+ 
tion was, whether by his s u ~ ~ u e n t  residence in Scotland he had acquimB it new 
domicile &ere; but they do not appear to me to touch the question wh&w he hat? 
abandoned the domicile; of origin in that country, which e a  only be eEected by 
evidence of an intention to do so; a~ccImpanyin~ the act o f  a rwidmce elsewhere. 
If he: even formed such an intention, t o  what period i s  the adoption of that r ~ o l i ~ t ~ o n  
to be referred? in order to be of any effect upon the present question, it wonJd brr 
at some time prior to September 1801, the date of the marriage 

That he took a lease of the,house in ~loucester-place, and formed an ~ t a b ~ i ~ h m e n t  
there, has been niuch relied upon, and, in the absence of better evidence of inteation 
as t o  his future domici!e, might be important as al-fording evidence of SUC~L intmtior., 
bu$ cannot he of any avail when from the correspondence tlzs kest means ascl 
aEorded of ascertaining what his real intentions were. The haxing a house muid 51; 
cstahlishmmt in London is perfectly consistent with a doinicile in Scot;La.ncl. This 
fact exishd in ~~~e~~~~~ v. S o t m e m d e ,  aad in Wcwwnder v. Farrendet-. T&ing, 
.therefore, the rule of law as t o  the domicile of origin ta be what I have before 
stated, and applying the 18813 evidence, to that rule, I do not find i t  proved that* 
the App&an&’s father acqukd  a. new domicile in England with the intention of 
making that his sole residence, and abaadoning his domicile of origin in ScoP;lan& 

If that be a correct conclusion from the! evidence, it foIlc~ws. that &a A p p ~ ~ ~ a n t  in 
Y w r o  v. Mmro ,  being the child of a domiciled Scotchman, had, a;t, the M O ~ ~ Q C  of 

In November 1794 he occupied the oEce of deputy-lieu~nant 
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birth, a capacity of being l e g i t i m a t ~  by the s u ~ ~ u e n t  marriage of hw parenb for 
ali civil purposes in S c o t l ~ d ,  and that she ~ e o r d i n g ~ y ,  by the s u ~ ~ q u e n t  m ~ r r i ~ e  
in 1801, became legitimate7 md as sa& capable of succeeding to the property in 
question. 

The ~ n s e ~ ~ i e ~ ~ c e s  of the. opinions I have exprmsed me these:--I propose tcp yOUr 
Lordships to ~~r~ the i n ~ ~ . ~ o c u t o r  a p p e a ~ ~  from in Aidg ~~~o~~~~ v. ~~~~~~~, 
with costs; and to reverse the in t~r Iocut~r   appeal^ from in  &mro v. HWwo? and to 
remit the cause buck to tlw Court of Sewion, with a doclaration that &e pumuer 
(the Appe~a,nt~ is the lawful daughter of Sir Hugh Munro. 

Lord  rough^ :-My Lords, I had not< the good fortune to be present when this 
case was argued j and therefore5 were it an ordinary case, I should not have expressed 
any opinion whateyer. Newertheiess, from tlie part I have so frcquent~y taken in, 
cases of this kind, a reference to which has been made in disposing of the prw.st;.nt 
cam, both in the Court below and by my noble and Iearned friend in delivering 
~ ~ d ~ ~ e n t  here, I think it right that I should net suffer- the decision of the Eouse toi 
be come to without saying a few words. 

There are two questions for  the conside~at~on of [@32] your Lords~~ips, BS them 
wer0 for the consideration of the Court, blow.  The first is, whether, supposing the 
domicile of the pasties a t  the time of the marriage to have been in Scotland, that 
m a r ~ ~ a g e  had &e &et of l ~ i t i m a t ~ s i n g  issue born in England before the inarria~e; 
with reference to khe question raised before the Scotch Court as tcu the title of the party 
to be coneidered heir of tailzie to a Scotch real mtate, quasi an estate: tail, as one 
of &e children of $he heir of entail thm in possession of that eatate. The next q u e  
tiox is, whether t.he domicib was ~ ~ ~ 1 ~ s ~ ~  or Scotch. 

My Lords, on the first of those two questions it is, not doubt, fit La observe &at 
this i s  a t  present for the firat time undergoing decision. It has ~requently been 
mooted in a r ~ u ~ e n ~  by text writers, in diseussions a t  the bar, and o c c ~ ~ o n a ~ ~ y  by 
learned Judges arguing on the Bench, but up to this time no decision has evw 

er in Scotland or here upcm the point; namely, whether ~ ~ ~ t i m ~ ~ a ~ o n  
by the $ ~ ~ e q u e n t  mardage of the parents of a child born out of wdlock, 
being born in a country, and that marriage being celebrated in a couakxy, 

where no such law holds, but the pwties, though being in that country, yet, of course, 
a t  the time of the mwriage being domiciled in Scotland, wherg the question arises 
t o u c h ~ n ~  the succession to  red estate s ~ t ~ a ~ ~  in Scot~~nd.  Thak ~ u e s t i o ~  is now 
about to be decided for the grst time one way, having been disposed of in Scotland 
upon the fact only khe other way; because7 a I skaU presmtly okwva, and it is 
wit& great s a t ~ s f a ~ ~ o n  I s tab  it, the greaij ma.jority of the lmrned J u d p  in the 
Court b low,  who dealt with the question of law, cam0 to the1 same con~usio,n as that 
to  which I trust your Lordships, on the r 0 ~ ~ ~ ~ n ~ ~ - ~ a a 3 ~ - t i o ~  of my nokle aad learned 
friend, are now about to come; but they did not f e d  themselves called upon to decide 
the case on that point. It is needless to add that this decision does not, run counter 
to the~revious authorities, but, as far as aay previous dezision approaches the present 
case, za-ll the weight o f  authority is in favour of the judgment. 

I have now to. remind your ~ r d s h i p ~  of thfs weight of judicial a~ thor i ty  ia the 
COU& below upon this qiiestion ; in order that it may be by no means supposed that, 
Lwause your Lordships are reversing this judgment, you me ltiyicg down principles 
of Iav contrary to the opinion of the learned Judges from whose decision the appeal 

The five  learn^ J u d p  who formed the majority whoss dwision you are a ~ u ~  
to reverse, but to  reverse on the pound of fact : those five learned Judgss, in the first, 
Dart of their statainent, seem rather to save the question. They seem not to dispose 
of  the ~ u e ~ t i o ~ ,  but give afterwards a very plain opinion in the ~ ~ a t ~ v e :  I m m  
the Lord Justice Clerk, and tThe other foar who agreed with him. They state the 
difEculties which they think exist, in the first place, on the supposition of Sir Hugh 
bcing a, domkihd Scotchman : '' Even upon this supposition? we think the 
pursuer must have had difficulties to encounter which ham no n rwolved by 
any cIear authority in the law of either country. Some of the in the u l t ~ m a ~  
decision of the cas@ of ~ h ~ d ~ ,  of S t ~ t ~ ~ o r e ~  and af XOSS, seem to point h a con- 
clusion against her; while others of the very highest ~ut,hor~ty, in the m ~ r e  recenk 
ease of Sir George ~ a r I . e n d ~ ,  ham rather a contrary bearing. But holding, as we 
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ile of the husband wa$ a~so.~ng~ish,  we humbly conceive that there 
rity on which the claim of the pursuer can be sup~~orted." Bad it 
hould have said, as I did some t i rns  ago, &at their ~ o r d s ~ ~ i p s  being 

of opinion $ha& the fact of the Scotch domicile was not e ~ t a ~ ~ s h ~ ,  they bad no occasion 
to dispose of the question o€ law a t  all, as the quwtion of law did not arise unless %he 
fact of the Scotch don~~cile was proved : but what foIbws smrns clearly tct. ~ n t ~ ~ n a t ~  
that those learned Judgex were o€ the san~3 opinion upou. the point o€ law with the 
nmjority, though they differed from them in point of fact; for they say, I' The law, 
tlxerefore, under which %hey t ~ i ~ s e l Q ~  intende~~ to live as niarr~eid. persons, may 
smy w& be aHowed t u  settie the extent of fheir rights and dukies as with each other, 
but cannot &'est the condition of ch~ldren  previous^^ born, which we think must be 
d ~ t ~ r m i n e d  by the law of the ~ o ~ i n t r y  where the p ~ e n ~  were domiciied at the birth 
and the m a r r ~ ~ g e .  If  the domicile was not the same f o r  both p ~ ~ t s  at these two 

e should hold khat that of the father at the time of the maxrbge should give? 
But as they were the same in &is case, the question does not arise : '' thus 

ority of the learned Judges, ihough 
with tlxe e~cept~on of the learned 

porz the question of fact, delivered 
my dear j ~ d g ~ ~ ~  upon the point U$ law ; but, with the e x ~ ~ p t ~ o n  of the, Imrned 
rd ~ r ~ i d e n t ,  all the Judga of the Gaurt below held tha6 the s u b s ~ u e n t   mar^^^^^ 

of the parmts ~ o ~ l ~  l~gitirnate the issue, before ma~Kiage, p r ~ v i d ~ d  the partiw were 
domicil& at the time of the marriage in a country the law of which recognises 
legitimation peT sulbsequems rr~atr&norziiLIm. 

opinion it very striking j u d ~ ~ e ~ ~ t ,  ~ ~ r ~ i c u ~ ~ r l y  strikin that zanly s t r a ~ ~ h ~ -  
f o ~ a r d n e s s  which c h a . r a ~ t e , ~ ~ % ~  all the j u d ~ ~ e n ~  of thak right ho~ourable and 
learned Judge. Be has a p p ~ ~ ~ d  ~ ~ ~ ~ s e ~ f  ta &e ques3tinn, m d  has entered into an 
argurnent which. had a very considerable effect an my mind when I first came to read 
it; and i f  1 had not looked very carefully into t+s a u ~ o ~ i t ~ i e ~  t@ which he refers; 

clusion a t  which he arri.;es ; but when I look at those cams which have been shortly 
referred to by my noble and learned friend, S~~~~~ v. fat&l, the Strathmore case, 
and Rose v. Boss, I r e d y  cannot see how they are to be taken as laying dowa the 
rule upon which the Lard ~ r e s ~ d e ~ ~ t  f ~ ~ n d e d  his j u d g ~ ~ e ~ ~ ,  n ~ ~ ~ ~ ,  a status i n d ~ l ~ ~ l ~  
Lfiraugh life being aBxed upon the party by the law of &e country where that party 
waa born, that character being one of inde,~ibl~ illegitimacy if he was born in 
England, the law of England being against legitimation by suhequent marriaqe. My 
noble and Is2um3d friend, who unfortunately is not now present, who Bare a ~ r i n c i ~ a ~  
part in the last of &os@ cases, Rose s. Ross ( h r d  ~yndhurst), exprwdy sases thc 
question wi th  r(?rjF)& to the d ~ i ~ ~ c ~ ~ e ,  mid says that he gives no ~ p ~ ~ ~ o n  upon &at par$ 
of the case; and the result L*f" what he says p ~ a ~ n l y  is to show that he did not mean to 
say how it would have been if &e domicile hed been Scotch, the d ~ m i c i ~ e  in tht& easa 
plainly being ~ n g l ~ s h ,  and the question  ore no more arose there &an i t  would 
have arisen hem had the fact of a Scotch domicils failed the pursuer ; but the majority 
of the learned Judges wera ttgro44d in the early part of their j u d ~ m e ~ t  tihat i t  did not 
arise ab all. I mn [S86-j upon the whole of opinion that hs must adopt the a u ~ i o r ~ ~ y  
of these cmes, or the &&a ases. It is c ~ ~ e ~ y  perha.~s what, i s  said by Lord 

de, which may not? ~ c u r ~ ~ l y  reported, which, aft5r all, is only as 
, and not nwassary dmcision d the caw; it i s  chiefly ~n one 0.1' two 

~~~~7 ctr s ~ ~ p p 5 s ~  ~~~ Gf that noblo and most learned Judge, to whose dtctn, the 
greatest respect is due, and not ceirtainly upon anything decided, that the Lord Presi- 
dent founds his a r ~ m e n t ~ .  

My Lords, with respect to the! case of ~ a r r e ~ ~ r  v. ~ ~ ~ e ~ ~ ~ e ~ ~  u n d o u b ~ l y  as Em 
as that case goes it i s  in fwou e l ~ ~ t i ~ a c y  here, b ~ ~ ~ i ~ e  the d ~ ~ ~ ~ c i ~ ~  of the 
parties there was  dearly held t An attempt was made t5 show &at Lady 
~~Tarrende~ ' s  dam~cile was not Scotch, wi th  a view to another hra-nch of the argument, 
but we aII a g r d  here tha.t her domicile N ~ S  the domicile of her hus~and, md that 
lloth parties had st Scotch domicile; and we held the ~ ~ r r i a g ~  in terms, m d  certainly 
in substance, to be in the nature of a. Scotch m a r r i a ~ )  though loca~y c0at;rwtd in 
~ n ~ l a n d .  But though the case of ~~~~~e~ v. ~ ~ ~ ~ ~ e ~ -  might have r w t d  entirely, 
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clearly upou the point of law with 
They all 

Lord Corehouse, who di 
they d ~ ~ e r e d  in point of fact. 
Lord President. 

Xy Lords7 the lewned Lord ~ r ~ ~ d e n t  has ghen a very able, %id ia my 

Z should haw found great d i ~ c u i t y  in differing from his Lordship w to tl., con- 
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and in my opinion safely, upon that position, of the parties having a Scotch domicile, 
yet that case, prop&rly s p ~ i n g ,  did not depend ent~rely 011 the Scotch domicile, a% 
regarded the nature of the marriage3 whethw dissdubla or i n d ~ ~ o l u ~ l e .  Upon %h% 
Scotch domicile, as regarded the jur i sd ic t~o~~ of the Couupt, no doubt it must have 
rested ; in order to  give jur~sd~ction at, all there must have been some do~ ic i l e ;  bub 
as regardad tha dornicih at the 
or a n ~ ~ h ~ n g  like ~ t ~ ~ l ~ ,  on 
being, i f  you will, a Scotch 
learned friend who concurred in 
the parties had bwn domici 
case* namely, aa  English mar 
their lives had cross4 the Tweed, and thcugh in that case, by the ruk  in Lolley’s e m ,  
a divorce in Scatland of that marriage would haye h i m p a ~ n ~  to d i s soh  it for all 
English purposes, including the right of the parties after the supposed dissolution 
to re-marry, as ihay mcrtrkd still have bem guilty of bigamy in England. yet, tha& 
in Scotland, for Scokh prpmes,  the divorce would have been d i d  to d i sdve  the 
~~~e~~~~ of the English marriage as far as i ~ e ~ a r d ~  all Scotch righh and all Scotch 
cons~dera~ions. Qiak w s  the clear opinion htb of Lord Lynd~urat  and ayself; &e 
only difference between aur opinions was, that. I went a s b p  further, and held that- 
LoIley’s c a ~ e  was wrongly decided wen with respert to England; but neither he 
nor I e n ~ r t a ~ n ~  any doubt that LoBey’s case did not and would not dteet the law 
of Scotland, and that the decision waa good under the law of Scotland, i n d e p e n ~ e n ~ ~ y  
and in spite of the decision in Lolley’s case, and without at all by possibility breaking 
in upon Lolley’s case, any more than Lolley’s case could blreak in upon that. And in 
WPar.Trrtder v. Vamimder, ~ t h o u ~ h  the1 pavties held an EngIish domicile, and the 
lady had never before croswd the T w d ,  there was a jurisdiction in the; Scotch Court 
to deal with the question of marria~e, and the dwme by that Cour% would have been 
valid, not,withs~nding the English d o ~ ~ c i l e  ; and if your b d s h i p s  will only attend 
to the manner in which my dea-It with the whole, of &kat 
question, which he w m t  very you will see that &ere cmnot 
be the .le& doubt upon what as. 

I have here in p w i n g  to make an o ~ ~ ~ a t ~ o n  which I am sorry to say i s  somec 
what in the nature of a compla~nt. Lord EIdon used often to complain in like 
manner. I do not ga quite so faz as he did when lxe said that no Court was trmted 
in such a way as t h i s  Cow&, the highesb @;aurt o f  all, was; but lie certainly had a good 
right to complain of the mannelr in which what pasmd in t h i s  Court+ was taken not 
alway;ys. from the most accurate report ob what was said. In the course alf this session 
I have had more than once occasion to observe this, but I have Gwer wan it so strikingly 
as in the present instance; because heire are what are called the spmhea of Lord 
Lyndhurst and myself in the earrender caw, given and printed in the, case befora 
your ~ o r d s ~ i p s ,  from an eistremely inaccurate note. I do not mean that &e short- 
haad writer i s  not ~ c u r a ~ ;  quite &e reverse; but I mean that in his note Qn &e~ 
present occasion, as must needs s o m ~ t i ~ ~  happen when a person takes a note of % 
j ~ ~ ~ ~ e n t  when it i s  read, and when i t  is much more; r a ~ i d ~ ~  delimmd than i t  is 
spoken, there am very cons~derable i n ~ c u ~ ~ ~  either in taking the note or in having 

Those inaccuracies axe ptrrfsctly evident to aay who reads the s a -  
t5nces in which they occur ; the words are not sensible in ns t anc~ ,  and in other 
in~tances there are wrong d&es and wrong s t a t ~ m ~ ,  ents very much the: re 
verm of w and in one or two i n s t a n c ~  & the suhhnee  and the 
import of Tvow what I compla~n of is t h i s  : not a* all &at partias are 
very impa eport of what passes here in their cause ; that is very n a t u d ,  
and they may get i t  where they please, and get it more o r  [$89] less accurate : but what 
I cormplain of is, that, after the lapse of R couple of years they ghould have prinhd those 
sho~-hand writers’ notw in thew cases, m d  that the% after thelapse of a year or tm, 
thme sbort-hand notes should bei niade t;ha f o u n d a ~ o ~  of miaarks and of ~ r ~ u m a n ~  
in the Cowt  below, when a perfectly accurate and comBcted report, compaped with tlzt. 
original, had been printed a d  published 
~ ~ i ~ i o n s  of this Hoase. 
taken the decision of &e case: from Hwsr 
the note which from some oause contained these inaccui-acies: but instead of that, the 
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Court below act upon &e note in the printed cases, which i s  ~ n ~ ~ c u r ~ t e ;  and then, 
in your ~ o r d ~ i p ~  Bouse, &e n a k  i s  served up as part af the Appendix, and nob the 
n o b  as taken, which, i mpom of th,e pnt;le- 
m m  WhOl at that time the d ~ i ~ ~ n s  of your ~ i ~ d ~ ~ p s ~  Rouse.  evert^^^^, 
even bre I find &a% Lord ~ ~ d h u r ~ t  says, '' It is marr~age) " q- 

the soot& &uTts, 
say), '' and I think &q say with propriety, We are from ~ r o ~ o u n c ~ n ~  
sentence of divorce CZ vimwh rnahkmnki in, this owntry, if the parties are domioiled 
here) merdg k a n m  a remady ts the tent is noit givem in ohher wunirim, par- 
ticuiwly where &e m m ~ i a g e  is eel ') That, is aa tcp &e qudion of the 
disso~uble o r  the i n d ~ ~ l u ~ l e  n , ~ t u ~  of the m t t r r ~ a ~ e ;  and then hei go= OB ts remark 
upon the whde of the C- in r@&r su ion in the Sootch c a u ~  and to  show 
that &e Scokh Oou& have u n ~ f o ~ ~ y  until time of blleyk awe (which, i. 
aseroi,.ed t h i s  j u r i  ictior, and dimolvad English m a ~ ~ - [ 8 9 ~ ] - r ~ a ~ ~  masriages 
E n g ~ i ~ h  parties h y i n g  no Seotch d ~ ~ ~ c ~ ~ e ,  or pretence of 
that then 8, do&% far the fir& time existing) that doubt influ 
case af ~~~~~ v. ~ ~ n ~ ~ ~ ~ ;  hole 
from the ~ o ~ m i ~ ~ ,  who had decision in Ldley's case, set 

er sight by r ~ e ~ $ i n g  t mismry, and held that which 
the la* mer since, thati, without referexme to dolxiicile at all, the S~wtch 
w a right ta diadve an ~ ~ g l ~ ~  ~ a r ~ a ~ ~  between ~ n g l ~ s ~ ~  p a r t ' i ~ ~  then resi- 

dent in Scotla,nd, though the parties had never before any domicile whatever in 
Scotland ; and that, in Smtla,nd, to all intent8 and purposes that divorce is potd and 
valid. 

My Lords, thus much I t ~ o ~ i g ~ t  it right to+ say ia cons~uence of one ar two obser- 
n-dw v. ~ a ~ r ~ ~ ~ r  in the Cow-& below ; 
i s  a decision ttt once in f a ~ a u r  of the 
me burns, though ~ T t a ~ n l ~  it cannot 

ision, upon &e point iwlf. 
of fact; namely, with respwt t? the 
i a p .  f ham n@t had &@ ~ d ~ ~ a n ~ e  
hearing that question argued a t  the 

bar. I have n ~ ~ ~ e 1 ~  goae t ~ u g ~ ~  the who16 of this cam, mhi& s p p a ~ ~  t o  lie in 
a much lem n m m w  cqmpam as regaxda facts &an might be iruppowd, in ~ ~ ~ s ~ u e ~ ~ ~  
of  the i n t r ~ ~ c t ~ i o n  of a go& deal of inaitt41. which does not ttppea~ quite r e ~ e ~ ~ a ~ t ,  
xnd of a great d d  oh o&w discsumion that pmha,ps wa,s not perfectly eiasientia;l to the 
case (though very able) ; but neverthelea@ there i e  [$91] abundant eioidencel to  settle 
this queation fully in my  hum^^^ appreh~sion,  aad t,o settle it against the decisioa 

The whole quwGon appears ts me to turn) upon what to4lrk place ~ w ~ n  the y a r  
1794 and &a y m  1801, when the m a ~ i a g e  ta0;lr placa The party, S ~ P  Hugh Xunro, 
left ScotJmd, whew i t  is riot denied he had In  the 
p a r  1796 he left S ~ ~ ~ d ,  in c0.a e d i ~ ~ ~ ~  with: his mother, and 
came t~ London : he there formed a cormexion which ended in a marriage in Septaa- 
her 1801. But ~ ~ ~ o u s l y  to that ~~~~g~ namely, on the 16th of Hay 1196, the 
pursuer was hm, &e child ~f n. Now up to 1794 it i s  pesfwt*ly- clear 
tha-t the d o ~ i ~ l ~  was Scotch, a to agreed oa aU hands: &a& the r 
mhiob Sir ~ i l l i ~  Grmt,  then Rolls, ~ t ~ ~ ~ ,  a8 he mid, from var 
~ ~ ~ a ~ o n ~ ,  &e Annandale cam, B m e  v. Bmtce, aad other cams, tcp all of which your 
Lord&ipa have b e  referreid, wew correct rulw. The third of thorn rulesl which hei 
extraoted from deaiaions is very matmial in the preswent instance? and ~iennsi undmi- 
sble as  the rule of the Sco1toh, aa well as of the ~ n g l ~ ~  Cow&; and I a p p r ~ e n ~  it is 
the rule u n i v ~ s ~ y  that+ wham a domicile has b n  c o ~ i ~ u t ~ ,  t8he prwf of tbe 
chmge of domicile i s  W ~ O I  d i q u b  it,, and must ~ W V  

as wall a8 the fa& cpf laaxing that place 
ile and to q u i r e  a n m  @ne. Now, my 

Lords, lcwking at the facts here, I do not Wink thii they mount  to mything suffcienfj 
to suppork &e c o n ~ ~ u ~ ~ ~ n ,  od! at ohm . The iag CX the lease? a8 
mme d &e Iiwmed E8923 Judges in, thRi ehw, ia e x ~ l ~ ~ ~ ,  
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and much &at otherwise would no& be so well u n d e ~ ~ ~ ~  is explained by the sittrne 
circum&am; I mean, by the connexion whioh the: p&y ha.d formed with the mother 
of tbe pursuer. "?Lab he had a, c o n s t  intention oif m6uming is cerkin; m d  I do 
not go merely upon the-wwds he us= in the correspondence, when he talk8 of return- 
i q ,  b a m e  tha6 might only mem going b k  to  the place from which he haid CODIS; 
but iti ia tthe whole d i ~ ~ i ~ o n  of hia mind; thab which appms~ to me thmugh this 
c ~ ~ r e ~ ~ o ~ n l d ~ n c e  ahms that i t  was the1 fixed i ~ t ~ t i o n .  of Sir Hugh Munm to consider 
Scotlaad skill a,e the plam oif his reeiidmm, and that hie being in Londotn o r  any pax6 
or  England was moa&ond rabhes than permanent. 

My Lords, for &e reason which I ham given,, namely, that, I had not the advantage 
of beling present during the argument,, I shall not, mtm into! the cansideration of the 
queistioa of fact further than ~LJI sia(y4hat upon looking at &e whole of this, case with 
very great care, under the pressure of that anxiety which one naturally f d s  not only 
upoa a que&on ~f su& great? ~ ~ p ~ r t a , n ~  to the pahim, fsuti upon at qumtioa wheire 
it waa likely that the i n c l i n a , ~ ~ n  af one's apinioni &odd be again& the j u d g m ~ t  o f  
the; Court Mow, I tttdainly ham wrne to the =me conclusion with my nchIe aind 
learnad friend. Admitting that &ham may be! mme dou&admitting that &ere may 
be some conflict i n  We oiroumstantid evidennoei upon which that$ cat= mu& 
admitting that, thaw is considaraMe form in smed of the argumeab of tha learned 
Lord, Lord Coreimuw, who agrees wit,h the i~a~jor i ty  of the Judgasi as titr the la,w, but 
differs fmm my nnble, and learned friemd himsdf, an the fa& of domicilet; yeit &ill 
those objectioas are, in my opinioia, suffidently [a931 amwered, and t h w  doubts 
srfficiently mplairled, by the considerahione which arim from thei re& of the evidence, 
and frolm the psuliarity ob the cimurnsitancerr in w h h  them parbitm wem placed ; 
and I think that upon tlhe whoie your Lordslhipsr are erntit?led, or! rather a8re aalled upoa, 
t,o consider thah a& the period oif the, marriage the Scotch domioib had no6 beem 
cha<nged, and that, the pa&ieB were doiniciled as Soot& pwtim ah the tima when the 
contract tmk place. 'She ~ n ~ u e n c ~  of this wilt b, tha& if yolur ~ r d s ~ i p s  a,dopt 
the opinion of my noble and learned friend upan the subjmt, upan thw two points 
sou will concur in tbe q u d i m  of la'w with alm&~ the whole of the It?iarnd Judges/; 
*hat you will u p o ~ ~  that q u d o n  give noi deoi&n which in the le& breaks in upon 
any former d.wc;isioa ; on the wntnaxy, you will give a, dks ion  which is in concurrenw 
with the prinoiple, of &e former casw which a p p r m h  the near& to the prewnh: 
and that you will give a, j u d ~ ~ t , ,  in my huumbfe a p p ~ e n ~ i o n ,  whioh is c o n s i ~ t i  
with all the principles of the latw go~erning mch ma#t&ers : aad that upon the qurntim 
of fact alone, you are called upon to1 diger from the Judges of the Court blow, differ- 
ing also, i t  may be obmrved, from & very narrow majority o'f the Judges ; for whereas 
six were of apinioln tha,t the domicrile wasi Scotch, seven only were of opinion i t  w m  
not. Agreeing, as I ham staid, with admogt, the whole of them upoln the quwhion of 
law, and upaln the1 que&ioln of fa,& diffwing with those Judges in the very narrotw 
maio1rity of oine, yolur ho-t-dships~ will, I trustt, agree with my nable alnd learned friend 
in a decision reversing the dmision of the Court Wow. I ham d r d y  referred to 
ihe terms of the decision. I apprehend that the dimision to be @.;van upon this mm 
is no6 8, judgment a - b l u t d y  and genera;lly finding that [8%] the party is ~ ~ i ~ i m a t ~ ,  
but i t  i s  a judgmeati finding, m d i n g  to the c0nclu~ion.s of the l ib1  whkh pimeads 
vpoln the abrhnents of t he  fact8% tkat &e ought to be found and dmlamd aa lawful 
daughter, edciitled undm the will a8 next heir of entail IC is rahher a finding of her 
having the right, as heir of entail q w i  lawful d a u ~ h ~ r ,  thaa in term or in. fa& a 
distinct, j ~ ~ d ~ e n t  a ~ r m i n g  the legitimacy: iti is rapthex+ ax judgmenh that &e is heir 
of mtd, n o ~ w i t h s ~ l n d i ~ ~  what happened zw to her being boan beifore the marriagq 
than a, diskinct judgment! thati &e is lqit ima,b; and i t  is  910, taking into aocaunt 
that, in construing the Scotoh law, '' legitima8ke " may mean legitimate per suhsequems 
matrhmiwm. 

In the. Countess of DaJhousie v. M'DozlaJl, the interlocutor waa affirmed with 
GOIstfl. 

In V w o  v. MUTWO, the in~erlocutolr was reversed, and the cause remitted, with 
the de@lara;tim advised by the Lord ~ l ~ a ~ ~ l ~ r .  
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