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w ~ e t h ~ r  the objects of his bounty ~ u r v ~ v e ~  one of the ~~~~~ far fife, provic~e~ they 
did not die in the I i E e t ~ ~ ~  a€ the other two, the t e s t a ~ ~ , ~ s  father and sister, 

There are hut two periods to which it i s  possibje to  refer the s ~ ~ ~ i ~ o i ~ s h i p - t h e  
death of the tssttator, or the period of distribution. %he very ground of the rule in 
~~~~~~~ v: ~ ~ Q ~ ~ ~ ~ ~ ,  ~ i a ~ d y ,  that there should be persons to take wheu the fund is  
divisible, has no a ~ ~ ~ i c ~ t i o I i  here. 1 cunrrat read +' heirs arid assigns a8 next of kin ; 
for if  the childrsrt had dealt with their shares it i s  clear that these words tnust C W I ~  
them to their aesigtis. Therefore, a t  the period of ~ i s ~ r ~ b ~ t ~ o ~ t  you nitrst pay to those 
~ ~ t ~ ~ ~ r e ? ~  who are alive urid tcr the assi~~i3 or r c p ~ e s e r ~ t a ~ ~ ~ e s  of any rvlio am ifead, 
Tbe only period to which the ~ u r v ~ ~ I ~ r ~ ~ i ~ ,  uiiilctr such c j r ~ ~ ~ ~ ~ ~ ~ t ~ i i C e s ~  a m  relate is 
the dwth of the ~ e s t a ~ o ~ ;  iit other wor&, i t  i s  the s u r ~ ~ ~ r o ~ s ~ ~ ~  at the time fmm 
which the wilI speaks. 

~ ~ ~ ~ ~ " ~ T ~ s  Euttd to be c ~ i v ~ ~ e ~ ~  u n i o ~ ~ ~  tbu o ~ i ~ ~ ~ ~ e i i  of MY. and BIm. Gable arid 
MR and Mrs. Drive? who survived the widow, and the fegd present r e ~ ~ e ~ e ~ ~ ~ t ~ v e ~  
uf such OF them as survived $he testator atid died i t t  the lifetime of tbe widow. 
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Be received a cheque for ~ 3 5 @ ~ ,  besides a further sum whieh was paid to his credit 
at the Bank of E~igland. These deali~igs,and the conversioii of the proceeds into 
credits raise the same kitid of case as was suggested By the Lord 
Justice his judgmertt in ~~~~~~1 v. ~ e ~ ~ l l .  If a man has EZQOO of 
his owl side, aiid ~ Z O ~ @  of trust ~ r o p e ~ t y  irt the same box on the 
other side, and then takes out e500 and applies i t  for his own purposes, the Court 
will uot allow him to say that that moriey was takeit from the t r ~ I ~ t  fund, The trust 
must have its &O@O so long as a su~c ien t  sum rernaiiis in the box, So here, ~ d w a r [ ~ s  
coulcl not be allowed to say that the 6284 ~~eposited in the Bank of ~ n ~ l a ~ d  was his 
own, and that the trust portion of the fund was that wh~ch he took abroad with him, 
and from which he drew as he requ~recl for his own purposes. There is, therefore, IIO 
d ~ ~ c u ~ ~ y  in t r e a t ~ n ~  that sum at the bank as b e ~ o ~ t ~ ~ n g  to the trust, together with 
what remains of the s im which he took abroad. it appears tbat Etfwards, aftcr 
passing the Froperty th~o~ igh  various tra~sformatio~s, had at  last a sum nearly 
suftieient, to~ether  with the money at the bank, to cover the a ~ o u ~ t  of the ~ l a i t ~ t i ~ s ’  
trust fuud as well as Palmer’s ~ 5 0 0 .  ~ ~ ~ r i i i ~  the intervnl he had s p a t  somethiti 
out of the mixed fund, which exFeti~iture must be ~ t t r i b ~ ~ ~ e d  to that portion which 
may call his own, using the expression subject to the title of [422] Paliner to the 
&500, about which no ~~iest ion is raised. Unless tberefor~ the b a i ~ k r u p ~ ~  makes 
a d ~ ~ e r e n ~ *  there can be no ground for dexiyiijg the Piaintiffs’ title to the fund 
recovered, or for d~vi r~~r ig  i t  pro vattl. The C o ~ ~ r t  a t t r ~ ~ ~ ~ i t e s  the o~,r~ership of the trust 
property to the cestui pie  tmcd so lorrg as it can be traced. Here there is no ~ ~ i ~ c ~ ~ ~ t y  
in i€~ent i f~ i~ ig  it. Throughout the whole scries of trar~sformatio~is the bankrupt 
afways held a furtd ~ v a i l ~ b l e  to meet the claim of the trust. In ~~~~~1~ v, ~~~~1~ part 
of the trust furid had been paid into a batik, but it was not ear-marked, aad wtw 
wiped out by subseq~ient ~rawiI i~s ,  attd the whole ultimate haziatice coirfd not bc 
fixed with the trust, any more thaii a second 61000 of stock whieh tb trustee might 
h ~ p p e ~  to acquire after selling S1000 of trust stock ancl s p e n ~ j i t ~  thc p~occcds. So 
Iong, however, 1s the fuud cat1 be tmced the trustee carinot assert his own title to it. 

It i s  quite 
i~ns i ippor t~~  by tbe answer, and is indeed cz de~Lrt~ire  from the ease there made ; but, 
in~ependen~ly of that difficulty, I think it coulcl riot prevail. The answer simply 
states the p e t ~ t ~ o t ~  and a ~ j ~ ~ ~ ~ ~ e a t ~ o t ~ ,  the ~~ai ikru~t ’s  depa~tl~re for Harnbro’, tincl then, 
in ~ a r a g r ~ p h  19, states that he paid awiuy part of the proceeds of thc bills 20 11% 
father-~ti-ln,~v. It is not stated wheti this ~ayn~e t i t  was made, but it is relied 011 as 
a fraud against the assignees. Then the issue i s  raised h,y the 20th ~ ~ r a g r ~ ~ ~ ~ i ,  and 
very properfy raised, with U drie regard to the principles of law, The alIeg&orr is, 
in effect, that the funds ~,ecovered ~ ) e l o r t ~  to the ~ ~ I i e r ~ L l  c rec~i~rs ,  rxirless Lhe P l a ~ ~ i t ~ ~ ~  
cart prove the a ~ ~ ~ g e d  trust, arid ~ i~e i~ t i fy  the trust monies. 

Et appears to me that those  matter^ are proved, suhject only to the ~ ~ i e s t ~ o 1 ~ ~  
whether the doctrines sppficahle [&3] to the or(1i~Iary case of a trustee dealing with ~t 

trust fuiid e m  be a p p l ~ e ~ ~  to n, Case where a ~ ) a ~ i k r ~ ~ p t  has ~ b s c o r t ~ ~ e ~ ,  arid a ~ ~ e t ~ t i o ~ i  
has been presente~ two days after his departure ; or whether I earl say that this motley 
was not the b a ~ ~ r ~ i ~ t ~ s  in the sense iit which it would be cons i~~ere~  his hut for the 
ban krLiptcy. 

Now, if I assume the payment of the father-in-law to have been made wider 
pressure it would be pe~~ect ly  good. As to the charffe~ on the road, they car~~iot be 
recovered. The monies were it) all ?’es~ects at the b a * i ~ r ~ ~ ~ t ~ ~  disposal, and the fsllacy 
of the ~ r ~ ~ ~ e ~ t  for the assignees lies in t r e ~ t ~ n ~  this fund aa the morwy of the g e ~ ~ ~ ~ ~ ~  
creditors, merely becaus~ assigtiees have in certain cases a rigbt to treat property as 
theirs as against ~ r o ~ ~ g ~ o e r s  who may have possession of it. The funds must, I 
think, b0 applied in reco~F~rig the trL~st, with the exce~t~oii  of a sum of S482, ~ v ~ ~ e h  
i t  is not disputed represetits the cheque obtaiiied from Palmer & Clark, and must IM 
r e t a i t~e~  to meet their claim. The expenses of recoyer~i~g the fuad to be borne 
rateably by this and the other portion of the fur& 

The a r g u ~ e n t  0x1 behalf of the assignees way very ii~~etiioi~s. 


