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APPEAL 

FROM: THE COURT OF SESSION. 
The Hon. Lady ANNE WARRENDER,-Appelt; The Rig& EfoX'Si&R 

GEORGE WARRENDER, Bart.,-Reqomdemt ' I  

[Jlews' Dig. viii. 226; S. C. 9 Bli. N.S. 89. Among the numerous cases in which 
Wawender v. Wmender  has been dealt with, it may suffice to refer to Harvey v. 
Farnie (1880-82), 8 A. C. 43; and Le Mesurier v. Le Mesulrier (1895), A. C. 517, 
where all the principal authorities are examined. See alm Westlake's Priu. Zmt. 
Law, 3d Ed. 65, 78, and Dicey, Confl of Lam, 2nd Ed. 388.1 

A Scotchman domiciled in  Scotland was married in England to  an English- 
woman, and by marriage contract secured to her a jointure on his Sc&h 
=tat%. They went to Scotland after their marriage, and resided there a 
short time, when they returned to England. "hey afterwards agreed to a 
separation, and articles of agreement were executed, by which the husband 
secured a separate maintenance to the wife during the separation. From 
the time of the wparation the wife resided abroad, and the husband continued 
to be domiciled in Scotland, where he raised an action of divorce against 
her, on the head of adultery, alleged to have been committed abroad after the 
separation. HELD by the House of Lords, affirming the interlocutor of the 
Court of Session, that the wife's legal domicile was in Scotland, where th0 
husband's was, and that she was amenable to  the jurisdiction of the Scotch 
Court; that an edictal citation, with actual intimation by serving a copy of 
the summons personally, was a goad citation ; and that i t  is competent to the 
Scotch Courts to entertain a suit to dissolve a marriage contracted in Eng- 
land. 

This was an appeal against an interlocutor of the Court of Session in Scotland, 
repelling preliminary defences taken by the Appellant to an action of divorce raised 
against her there, in September 1833, a t  the instance of the Respondent. The main 
question, now for the first * time submitted for adjudication to 14891 this Houtue, 
was whether the Scotch Courts have jurisdictiortl t o  entertain suits for dissolving 
marriagm contracted and solemnized in England, according to the law of England. 

The Respondent, in the case prepared on his behalf in the Court of Session, 
and afterwards presented to this House for the purposes of the appeal, stated, 
among other things, that he was born in Scotland, of Scotch parents ; succeeded to  the 
family estates in the county of East Lothian, and acquired, by purchase in other 
counties of Scotland, landed property of considerable extent and value; that on 
succeeding to the estate of Bruntsfield near Edinburgh, in 1820, he fitted up the 
mansion-house there as his principal place o€ residence, and actually resided there 
from that period ; that in early life he obtained a comm~ssion in the Berwickshircr 
militia, and was still l i e u t ~ n a n ~ ~ l o n e l  of that regiment. In  1807 he was returned 
to Parliament for the Haddington district of burghs ; afterwards was elected Member 
for an English borough, and during hie attendance on his parliamentary duties, 
for the first five years, he lived in tempolrary lodgings or in hotels in London, 
having then no house or establishment in any part of England. In 1812, being ap- 
point& a member of the Board of Admiralty, he took possession of a house assigned 
to him in right of that appointment, and continued t o  occupy i t  until April of the 
year 1822 ; but in every year during that period he returned to Scotland, whenever 
his official duties permitted his absence from London. In October 1810, while the 
Respondent was residing in lodgings in London, he waa married, according to 
the laws of England and the rites of the Church of England, to the Hon. Ann0 
Boscawen (the Appellant), daughter of Ceorge E d p ,  Viwount [490] Falmouth, 
&en dmeaaed, with the consent of her guardians, she being only 18 years of age : That 
previous to and in ~ntempla t ion  of the mamiage, 8 settlement in the English form, 

* The same quwtion w&s ~ u b m i ~ t e d  in TOWey V. Li'adsey, 1 D O ~ .  117, but wm not 
_ -  

decided. 
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to which the AppeIlant’s ~ a . r d ~ a n s  were parties, was duly made and executed, secur- 
ing the intereat of her fortune to hemelf far life; and also an ant5nuptial ~ n t r ~ t  
of marriage, in the Scotch form, was executed at the same time, by which i t  was 
provided that the Appellant should be seured i a  a jointure of &1000 a y e a ,  
partLly over the Respondent’s heritable e&a.tes obf Lochend, and partly over hie 
lands at  Gmdspmd, both situated in the county of Haddingbn ; and in virtue of 
the precept of saxinet contained in that contract, the Appellant was afterwards duly 
infeft in  those lands: That immediately alter the marriage the Respondent, ac- 
campanied by the Appellant, returned to Scotland, and they resided together an his 
paternal estattss, them for the greater part  o f  the two years next following; the 
~eapandent  being obliged by the duties af his oEm in 1812 and ~ ~ e n c e ~ o r w & ~ d s ,  to 
resiide more consta.ntly in Londan, where the Appellant also resided with him. 

The Respondent further stated, that in  the year 1814, and subsequently, differ- 
ences sprung up be%ween him mid &e Appellant; and that in 1819, at &e solicit& 
tion of herself and her relations, he r e~~c tan t ly  consented to a mparakion. The 
articles of a g r ~ m e n t  entered into on that wasion, dated the 1st of January 1819, 
and innde between the R~sponden~ of the first part, the App~llant of the second pa+& 
tind her brothers, Viscount Falmouth m d  the Hon. a d  Rev. John Evelyn Boaawen, 
of the third part, reaited, that “ MThercrae oircumstaaces have arisen which have 
induced the said Sir George War-[4Ql]-render and Dame Anne, his wife, to agree 
to live separat,e and apart from each other henceforth, until these presents shall be 
annulled as liereinafter mentioned,” etc. ; and, a,fter securing t o  the Appella-nt 
certain annual income, to  be, paid by the Rwpondent to’ her trustees, at, such periods 
and in such manner as t*herein ~nent ione~,  for her sepa#rate maint~nance during the 
separation, they contained the following clauses: ‘‘ That if the said Sir  George 
Walrrender shall in any one yesr h obliged to pay and shall pay m y  debt or debts 
of the said Dame Ann0 Warrender hereafter contrwted, to  the amount in the whole 
of upwards of &I010 (the annual sum secured for her separate m a i n t ~ i n ~ c e ~ ~  then 
and t~ie~ice~orth the covenmta of the said Sir  Gwrge Warrender, ~ ~ e r e i n b e f o ~  coin- 
tained, shdl waw and be void ? and again, “ That if the said Sir Gearge Warrender 
and Dame Anne his wife shall jointly Tor, dmimus of annul~ing thego presents, a d  the 
a ~ r ~ ~ ~ n t ~  mid provisions! therein contained, and shall signify such desire in 
writing indorsed on these present@, or on a dupIicate thereof, (such writing to be 
under their joint hands and attested by twos credible witnesses,) #en and from thence 
forth them presents, and every article, matter and thing herein contained, shall 
cease, determine and be null and void, a n M i n g  hereinbefore containeid to, the con- 
trary notwithstanding.” On the 6th of  February 1819, the Respondent addrmwd the 
following latter to the Appe~a,nt’s brothers, &e trustees of the axticles: “ My Lard 
and Sir,-Althau~h I have objected to have any c1a;uses ins%r&d in the articles of 
sepa~a,tion between Lady Warrender and myself, which should contain a permission 
from me tQ her tct. go and reside where she  please;^, ar which shauld preclude me from 
suing her in the Ecolesimtical Coud far restitution of canjugal righb, I hereby 
E4921 pledge myself that L8dy Warrender shaIl be at  liberty, during our separation, 
t o  gO and m i d e  where she pleas-, and thati I will not institute any suit against her, 
for the purpuse m e i n t ~ o n ~ .  I am, etc., G, Wa,rrmder.” 

The R ~ p o n d e i ~ t  in his case further staked, that he and the App~llant had lived 
separa& ever since the date of the said recited azticles; ha continuing t o  reside 
sometimes in Scotland, sometimes in  Landan, as required by his official situation and 
parliamentary duties; but that the Appellant went to  the Cantinent., and, except, 
one short visit to England in 1821, she had ever since resided abroad, in France, 
Switzerland, o r  Italy : that circumstances having lately come to the knowledge o f  
&he Respondent, which led him to distrust the Appellant‘s conjugal fidelity, he, upon 
a_n investi~ation directed by him, satisfied himself that she had, in 1822, formed an 
improper intimacy with one Luigi Rahitti, a musicanaster, m d  had h n  guilty of 
adultery with him in that year, and kept up an adulterous intarcourse with him 
throuqh the year8 1822. 1823, 1821, 1826, 1826, 1821 m d  1828, in  Paris, Dieppe 
and Versrtilles, all in the kingdom of Frame; whereupon the R ~ p o n d e n t  instituted 
his s u i t  prayinz for & ‘ a  decree, finding %nd declaring the ~ ~ p e I I a i ~ t ~  guilty of 
d u l b r y ,  niid divoircin~ and separa t in~  her fmrn his ~ellowship and mmpmy; and 
a180 finding aud declaring the Appollallt LO haxre forfeited the righta and privilegm 
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of a l a w f ~ ~ w i f e ;  and that @e R ~ p o n d e n t  is entitled to marry my person he pleases, 
aicklike and in the same manner as i f  he had never been married, or the Appdlant 
were naturally dead; conform to the law and practice of Scotland.” 

The ~ ~ p o n d e n t ~ s  summons of divorce, concluding in these te rm,  was execut-tsd 
against the Appellant E4933 edictically a5 forth of Scotland,” and a copy thereof 
was served personally on her a t  her residence at  VersaiXles. 

The Appellant appeared to process, and denying that she had been guilty of 
conjugal infidelity, she took three preliminary defences to the action : First, that she 
wae not subject to the jurisdiction of the Court, being English by birth, parentage 
and connection, and never having been in Scotland since the date of the contract 
of separation; nor had she any S c h h  property, except that part of her eventual 
matrimonial provision wa& secured over the Respondent’s Scotch estate : her plea 
was, that she was not within the jurisdiction of the Court of Session, men although 
it were to be mumad or admitted that at  the date of the marriage the Respondent 
was and had ever since been a domici~ed Scot~hman : the contract of separation, which 
was fully eaxried into effect for fourteen years, excluded the applicaticm of the Scotch 
le@ fiction, that the domicile of the husband is necessarily the domicile of the 
wife. Jcscondly though the appellant should be held amenable to the Court, on the 
ground of the husband’s domicile being in Scotland, and his domicile being the 
wife’s, still she had not been properly cited even in that view: she had only been 
cited as “ forth of Scotland ;” whereas, if jurisdiction over her be claimed on any 
presumption that she was living with the husband in that country, she ought, besides 
receiving personal intimation, to have been cited as a t  his residence, or some 
where else in Scotland. Thirdly, that the Appellant being a domiciled English- 
woman at the time of her maxriage, [4Q4] and having been married in England 
according to the r i t w  of the English church and to the English law, her marriage 
could be dissolved o d y  by Parliament; at all events it could not be dissolved by a 
Scotxrh Court, when all the alleged acts of conjugal infidelity were stated to have 
been c o m m ~ ~  in foreign countries. The Appellant, in  cmclusion, insisted, that 
the marriage being an English marriage, and the Respondent himself being, a t  
the date of h t h  the contract of marriage and contract of separation, a domiciled 
Englishman, all questions relative to the effect of either of those contracts should 
be decided according to tshe law of ~ n g l a n d ;  and by that law the marriage was 
indissohble, except by Act of Parliament. 

The Lord Ordinary, having heard counsel for both parties in these defences, ap- 
pointed them to give in mutual cases. Before the casesee were lodged, the parties being 
at issue as to the fact of the Respondent’s domicile, a joint minute was entered 
on the pleadings, by which the Dean of Faculty, for the Reepondent, stated, “ That 
in the case9 to be, lodged for the parties, he c o n s e n ~  that the preliminary defencw 
should be argued on the amuinption that Lhe Respondent was a. domiciled Scotchman 
at  the date of the marriage, and had beein so ever since; provided dways, that the 
facts stated in the summons far foanding his domicile should not aftemards be 
disputed in discussing the p ~ l ~ ~ i n a r y  defences : ” and the Solicit~i--general, for 
the Appe~ant ,  answered, ‘‘ that  he was willing to discuss the preliminary defences on 
that understanding, reserving the whole staixmente rapecting the domicile, in so far 
as they may be of avail on the merits.” 

Xutual ea&- were s u b ~ u e n t l y  lodged for the partias, and brought before the 
Lords of the first [495] divisioln of the Court of Session, who unanimously pro- 
nounced an interlocutor, on the 14th of June 1834, repelling the preliminary 
defences, and remitting to the Lord Ordinary t o  proceed in the casuse (12 Shaw and 
D. 847). 

Lady Warrender a+ppealed from that interlocutor. 
The Att~rn~y-gelneral (Sir J. ~ a ~ p b e l l ) ,  and Dr. Adda,ms, for the Appe1Iant:- 

The Appellant has h e n  for the fast, twelve years almost constantly rmidenl in 
France. Denying, in the most unqualified matnner, the truth of the charges im- 
puted to her in the summons, she is ready to meet them before the proper tribunal ; 
but she declines pleading before what i s  to her a foreign Court, where. for ma-ny 

* An edictal citation is givem to defmdms out of Scotland, by proclamation a t  
the M a r k e b c m  of Edinburgh, and pier and shore of Leith.-Act of Sederunt, 14th 
Decmher 1808, 5. I : and see Er&. B. 1, tit. 2, s. 18. 
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reasons, her deface  must be conducted under compasatively great disadvantages :: 
&e has, therefore, taken preliminary objections to the action. In  arguing those 
objections, the  Appellaii~ is bound to assume, liypot~iet~ca~ly, the truth of the s tab 
ment contained in  the Respondent’s sunin~ons, that he i e  a domiciled Scotchman. 
But it is also clear, froin hie summons, that, from the year 1812 until within a short 
period before the raising of the action, he had been almoet constantly resident in 
England, and that the Appellant was not in Scotland during the la& twenty years. 
With the exception of two short visits to Scotland soon after the marriage, the 
partim resided constantly in England until the separation in 1819. On that 
occasion articles of agreement were e\ecuted, and ab leltter was written by the I ts  
spoiident, which, bearing express reference to &e contract of sepaxation, must be 
taken as part  of that contract, and the ~bligations which it imposes on him must be 
con-[4$,%j]-sidered as effectual as if they were embodied in  the agreement. By tliese 
articles, which are declared to be irresvocable except by the joint deed of the parties, 
ttnd by the letter taken as par% of t110m, the Appellant was permitted to m i d e  
wherever she pleased ; and she accordingly, in  the terms of that permissiou, took up 
her residence in France, where, except a short visit to England in 1821, she llas con- 
tiiiued to reside up to the commencement of this action, and where also all the acts 
of infidelity alleged against her axe by the summons charged to have been oom- 
m i t tsd . 

The Appellant hae been, under these circumstances, advised to take preliminary 
objections to the action. The first objection is, that as  she was not relsident within 
the jurisdiction of the Scotch Courts, i t  was incompetent to insist agairist her there, 
in any action declaratory of her personal ~ta~tcts .  The rule of law i n  such c a m  is, 
netor sepuitue fomm rei .  It is true that in the case of Brumdom v. WdTuce (Fa*?. 
Coll, Feb. 1789 ; S.C. Ferg. Cons. Rep. App. 259), where that rule may be said tcr have 
been rntablisliacl, there was a difference of opinion among the Judges; but that differ- 
ence arose as to the sEwt to be givein to the fiwimft origiwis, asl founding jurisdiction. 
A l l  doubts upon the point were removed by the decision of this. House in  Grad V. 
Pe&e (I TNils. mid Shaw, 716); so that, not~ithstanding the seemingly different 
dect-m pronounced in  the case of Pi&e v. Luazae (Fac. Coll. Narch 1796 ; S.C. Ferg. 
Cons. Rep. App. 260>, i t  may be now considered as settled law in Scotland, that  wen 
in the case of a marriage contracted in that country, the Courts there have no1 juris- 
diction to dissolve it, unlees the defendeir is a domiciled native, or resident within 
tlie jurisdiction f o r  forty days before summons wrved. 

[497] The rule having been laid down in the cases referreid to, and the principle 
having been recognisejd in subwquent cases,, that in all actions in which the wife is 
the complainant, i t  is necessary. in order to found jurisdiction, that the husband be a 
domiciled Scotchman, or resident in Scotland for ab certain time anterior to the date 
of citation ; the question then is, whether, in a d m i n i s ~ r i n g  the remedy of divorce: 
which, by tlie law of Scotland, iffi competent to the wife as well as to the husband, a 
different rule i s  to be applied in determining the quwtion of jurisdiction when the hus- 
band is the complainant? That a wife may, in point ef fact, be resident in a different 
country from her husband, is  undeniable; but i t  may be mainta,ined, as a proposition 
founded on principle and supported by legal auth~ri ty ,  that as the e o ~ ( ~ r ~ u , ? ~  v&ze 
i s  the object of niatrii~iony, and as i t  is the duty of the parties to live together, t h e m  
fore, in all cases, the Court will hold the domicile of the husband to be also the domi- 
cile of the wife. That such is the general rule of la,w in Scotland, ass in  England, 
the Appellant has no occasion t o  dispute: she is well a,warw of the legal maxim, and 
that f u l l  effect was given t o  it in the case of French v. l’ilcher (Fac. ColX. June 1800 ; 
S.C. Ferg. Cons. Rep. App. 262) ; but, like emery other geneiral rule, i t  may ba subject 
to eweptions, and may be qualified by the arts of the partim. It may be true that the 
house of her husband is the legal residence 0.F tlie wife, and that, whenemer i t  is neces- 
sary to cite the wife for her interwt, a citation at, the house of her husband may be N 

good citation. Such is the intport of the case of C ~ i ~ c ~ e ~ ~ e r  v. Ladg ~ ~ n e g ~  (1 Add. 
Eccle. Rep. 5-19>, where citation for the wife, left at the [498] house of her husband, 
with whom she was then cohabit*ing, was held to he a good citation. The rule obtains, 
too, whether the wife be; in point otf fact, rwident in her husband’a house or not, 
provided there has been na separation between them, either aswarded by law or con- 
Rented to by the parties. Accordingly, a wi fe  who elqms with her pa~Ltmour from her 
husband’s house in Scotland, and goeq into a foreign country, is still siubjtmt b the 
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jurisdiction of the Scotch Court8 in an action of divorce, since her absence from her 
hueband's house is, on her part, a gross bmch of duty, on which &e can found no 
plea in aid of her defence. But the cam is different when the par t iq  are mparabd 
by voIuntary agreenient, or by the sentence of a Judge. 1x1 such cases, the wife, in 
living separate from her husband, is guilty of no breach of duty: she is entitled to 
acquire a domicile for herself, which, as it is her actual damicile, must also' be hdd to 
beg her legal domicile, in questions with third parties, and above dl, in questions with 
her husband, the party t80 the deed of separation. 

The a8pplicaLtion of the legal fiction, which malrm the itueband'e house the legal and 
proper domicile of the wife, is excluded in this case by the deed of secparation. That 
deed, which was executed in England, all the parties to wliidl, except the Respondent, 
were English, waa irrevoca,ble except by the consent in writing of the priilcipal parties, 
and the Appellmt never comeated to revoke it. The validity of this deed was placed 
beyond all doubt by the caw of Tuvey v. ~~~~~~y (1 Daw, 117) in this House, and wm 
not affecbd by the cases of Breby v. Beeby (1 Nagg. 142), ~ u ~ ~ ~ v ~ ~  v. ~ ~ ~ r ~ ~ u ~  (2 
Addams, 299), W0rra.D v. Jamb (3 Meriv. 256), QI- the p a s s a p  which [499] ma;y bs 
cited for the Respondent from Roper'e Law of Property of Husband and Wifa These 
c a a  show that a dmd of separation does not bar asu i t  for divorce, nor a b r  the legd 
condition of the parties r ~ u l t ~ i n g  from the state of marriage, ~~~r~~~~ v. ~~1~~~~~~ (per 
Lord Kenyon, C. J., 8 'I?. Rq. 547) ; but they decide no' question of domicile olr of 
jurisdiction. The deeds in those cases were rwooable by either party a t  any time, 
and each of them was virtually revoked by the mere act of executing the summons o f  
divorce. It i s  no part  of the argument for  the Appellant that a separation, whether 
judicial or voluntary, excludes either pa&y from the reine'dy of divorce for adultery : 
all that she insists upon is, that the trial of such action must be subject to the ordi- 
nary rules regulating jurisdiction in other matters; and tha>t if  a wife is Iegally 
resident in a foreign country, having acquired a domicile there, it is not nmre corn- 
petant foi- the h u s ~ n d  to cite her to a Scotch Court, than i t  would be for R wife t o  
cite to the same Court a husband legally domiciled in England. The ~ ~ m e n t  
enterd into by thme partiM., whether it be pract,icalfy product,iva of inconvenience 
to the husband or not, is a conclusive answer to all his arguments founded on the 
fiction obf law in respect to domicile. The remedy of divorce is in Seotland, a& in 
England, a purely civil minedy, of which the injured party may o r  may not take 
advantage; a remedy which the law will infer, from certain acts of the party, to have 
been abttndoneld or forfeited. Either party, after detecting and being in a condition 
tto prove the infidelity of the ohher, may still decline to! sue f o r  a divorce, o r  may 
continue to cohabit with the other, which amounts toe condonation, and excludes the 
right [500] to obtain a divorce; or there ma,y be connivance at  the offence, amounting 
to what is termed ~ ~ ~ o c ~ ~ ~ ~ ~ r n ,  which ia a complete baz to any action of the kind. If 
there are sol many wa<ys in which a husband niay a,bandon his right to demand a 
divorce, hDw can it be maintained, with any &;haw of reason, that a deed of sepaxation 
is absolutely void, merely became the pazty chww ttu allege that an adherence to its 
exprms terma will render the a t t a ~ n m ~ t  of bis remedy only a litkIe iaore d i ~ c u l t ,  
tedious and expensive? Questime, of jurisdiction ma<y often ar iw in Courts otf Law, 
on account o f  the foreign rmidence of one or &er of the parties; but of the juris- 
diction of Parliainent t@ legidate upon the rights of t,wa natural-born subjects there 
is no doubt. While that t r i ~ ~ ~ n a ~ ,  and the ~ c c l ~ i ~ ~ t i c ~  Court@ of Englaiid, RIP open 
to the Xespondent, he has no reason t o  complain of being rernediless. 

The question noiw a t  issue was fully coaeidered, both in the Court of Setssion and in 
this House, in the case of Lindsay v. Tovey (Fac. Coll. June  I807 ; S.C. Ferg. Cons. 
Rep. App. 265). The circumstances of that case are thme: Martin Eccles Lindsay, 
born a2nd educated in Scotland, entered the filmy, and went with his regiment. to 
Gibrahr ,  where, in 1781, he married Mise Tovey, an ~ n ~ l i ~ h w o m a n ,  and they re- 
mained them till 1784 ; from that time they resided tq0ther  in Scotland until 1792, 
whbn t h w  went to live a t  Durham. The huvbmd w n  afterwards went abroad with 
his regimeat., his midenca being regulated by the orders of his superiors. In 1x02 a 
deed of s e ~ a ~ a t i o n  was enmuted at Durham, by which M ~ s .  Lindsa? t iccqhd an 
annuity; the deed alw declaring, that "the said Ex. E. Lindsay shall and will @017 
permit and suffer the said Augusta Margarert T o v q  Lindsay to live, inhabit; and re- 
side separate and apart  from him, in eucli place &gi she ahwll think proper," etc. In 
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1804 Mr. Lindsay raised against her an  action of divorce for adulbry before the 
Commissaries of Edinburgh, Mrs. Lindsay at the time being in Durham. A prelimi- 
nary objwticq w w  taken by her to the jurisdiction of the ~ o n ~ m i ~ r i ~ ,  but they 
sustained their jurisdiction. The cam was brought by appeal before the court of 
Session. Two questions were raised in the progress of t4hat suit: first, whether the 
pursuer wag a domiciled Scotchman; secondly, whether, i f  he was, it necmsarily 
followed that his wife was aho in the eye of the law domiclled 111 Scotland, she 
being, in fact, rwident in England, in the krms  of the deed of separation. To 
the argument for the defender, founded an that deed, i t  was answered, that i t  was by 
its very nature a revocable deed, and was virtually revoked by the surnmons of 
divome. The Court of Sewion, adopting that view, sustained the jurisdiction of the 
C o m m i s s a ~ i ~ .  The interlocutor of the Court of Session being appealed from t~ this 
House, Lord Eldon said, with reference to the objection to the jurisdiction by reawn 
of the deed of sepa,ration, ‘ I  Even if the fictiGn or rule of law were admitted, that the 
forunt of the wife followed that of her busbrand, so. as t,o give jurisdiction to the Scotch 
Courts, still the effect of the deed must be to put &II end to that rule or fiction till the 
deed was revoked. 
different, if the wife so pleased, and then he endeavoured by this procms to get rid of 
the effect rrf his own agreement ’’ (1 DOW, 138). Lord Redesdale, E5021 concurring in 
the observatioasl of Lord Eldon, said, “ When i t  was considered that, on the principles 
of this decision of the Court below, any one, frolm any quarter, might go and establish 
a, domicile in Scotland, and by thaf means, even in the face od a deed of separation, 
draw his wife to a Scotch forum, and proceed against her for an absolute dissolution 
of the marriage, the queskion must appear fa bo on0 of very great importance. If 
this were ta prevail, any person had it in his power to alter the nature o f  his solemn 
e n g ~ e m ~ t s ,  etc. It could not be just, that one party should be able, a t  his option, 
to dissolve a contract by a la3w different from that under which it wag formed, and by 
which the other party understood it to be governed ” { 1 Dow, 139).-[Lord Lyndhurst : 
Th0se opinions of those eminent Judges were not delivered aa a judgment, and t h v  
appear fa go on a misapprehension of soine of the facts.]-Their opinions are not 
cited as a judgment; na judgment was pronounced by tkie House on that case, except 
to remit it for consideration to the Court Mow, and Mr. Lindsay died in the mean- 
time. The ohervations of these eminent persons have been cited as being entitled to 
the greatest attention, and being applicable to this ca,se, which has this additional 
feature, that the deed of separation was declared not to be rwocable except by the 
joint written consent of the Respondent and Appellant. 

The Respondent has alleged, as another argument for the Scotch jurisdiction, 
that as the Appellant wa8s infeft in real estate, in Scotland in pursuance of her mar- 
riage contract, she must be held as domiciled there, where the subject of her settlement 
waa situated.-[Lord Bmugham: Do you, Sir  Wm. Follett, [603] mean to support 
your cam on that ground?-Sir Wm. Follett : Certainly not.]-That being the only 
circumstance that distinguished this from a purely English marriage, if the argu- 
ment arising from it be abandoned, Lady Warrender is in the same situation in 
which Mrs. Lindsay was,-liable to be sued in England, b u t  no-t amenable fa the 
jurisdictioln of the Scotch Courts. 

The second PI- to the aetion is, that even if, according to the legal fiction, the 
domicile of the husband should be held to be the domicile of the wife, still the Ap- 
pellant has not b n  duly cited txr appear to this action. This is a point of practice i n  
Scotland, best known to’ the practitioners there. The facts agreed upon are, that the 
summons was executed against the Appellant edictally, as forth of Scotland ; that is, 
by proclamation a t  the marketmws of Edinburgh, and pier and shore of Leith : it 
was abo personally intimated to her, by service of a copy on her at her residence at 
Vermillm. But if the Appellant is to be held as resident at her husband’s in Scotr 
land, it plainly follows that the summons should be served against her a t  her 
husband’s house; and it is a c o n t ~ d i c ~ i o n  to cite her as forth of Scotland, when it is 
insisted that bv fiction of law she i s  resident in Scatland, and when it is that fiction 
alone which renders this action competent. This obktiotn to the eervice occurred in  
the case of Frerwh v. Pi7cher (Fac. Coil. June 1800 ; S.C. Ferg. Cons. Rep. App. 262), 
and i t  waa stated from the Bench in Scotland, that the defender ehould be cited nob 
only at the markd  and pier and shore, but  also at &e house of her husband. The 
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permnal intimation, which may be required ad ~ a ~ o ~ e ~  eauteTam, did not supply 
the want of a regular execution of the sunimons. The Respondent, while he [a041 
rested his whole case on a legal fiction, rejected tha fiction ait.o@er in the execution. 
of the summons. 

The last and main ground of Objection to the suit in Scotland is, that even if  
the Appellant were amenable to the jurisdiction of the Court there, i t  is incompetent 
f o r  that Court to dissolve this marriage, contracted in England, with an English- 
woman, and celebrated according to, the rites of the Englkh Church. This objection 
goes to the extent, thBt although the midence af adultery were clear and conclusive, 
yet no Court of Law can dissolve this marriage; no Court of Law is competent to take 
ccgnizance of the conclusion of the summons, The general result of cases decided 
men in Scotland, such as Edrnclndstone v. Edmodstone, Forbes v. Forbes, and LeveCfl 
v. Levett (Feirg. Cons. Rep. pp. 68, 168, 209), comes ta  this, that an English marriage 
cannot be dissolved for a.dultery by the Scotch Courts, u n l w  the adultery was com- 
mitted there, and the party cited be domiciled there. But the authority on bk$& 
(Fac. COD. March 1812, and RUBS. and R. C. (2. 237) cam is quite deeisive on this 
question. Lolley had been married in England : hie marriage was, dissolved by the 
Commissary Court in Scotland : he thereupon contracted a sixand inarriage in 
England, for which he w a s  tried and convicted of bigamy. In  that case, which is 
entitled in Scotland, in the action of divorce, Siqden v. L d e y  (Sugden being the 
maiden name of the wife), the adultery was charged to be committed in Scotland, 
and the defender w w  actually residing there; two material ingredients which do 
not belong to the present case. If the English Judges did not intend to break in 
upon the jurisdiction of the Scotch Courts, Lolley was unjustly convicted of bigamy, 
and was illegally senteaced to transportation. But there is no question thah 
Lolley’s case was well decided, and the principle [505] of the decision is, that the 
contract af marriage, Like other personal contracts, is t o  be conatrued according to 
the law of the country where the contract was made. In Scotland, marriages may 
he dissoIved for adultery or desertion; in Prussia, for incompatibility of temper; in 
France, for any cause that either party ma,y assign ; but an English marriage canno$ 
be dissulved, except for adultery, nor even then by acny principal tribunal in Eng- 
land ; and that which was the principle of the decision ef the twelve J u d g a  in hlley’s 
case, has been adopted by one of their Lordships very recently, in M‘Carthy v. Deea& 
(v&& infra) ,  in the Court of Chancery, and by a.n eminent Ecclesiastical Judge, in the 
case of Beazley v. B~azTey (3  Hapg:. 639). 

It is not denied that many decisions have been from time to time pronounced in 
tbe Scotch Courts, eupporting the Respondent’s cam to the fullest extent: but not 
one of those cases has been appealed from ; for they were all collusive. The present 
case is the first which gives this superior tribunal an opportunity of settling the 
law. This House, having regard to the morals of the people, will be more inclined 
to  restrict than extend the facility of divorces. The reasons given by the Court 
below for sustaining their jurisdiction are far from being satisfactory (12 Shaw and 
D. 83?-t?54).-[Lord Lyndhurst: The Judges in Scotland hold, that if  other con- 
tracts made in England are dissoluble, so is the contract of marriage.-Lord 
Broupham : It cannot be contended that all tha effects of a contract in one country 
are to be attributed to i t  in another country: if that were so, children born before 
tlie marriage of the parents, being legitimate in Seotiand, should be held legitimate 
in Eng1and.l-They are legitimate in England; but they are not heirs, and that is 
by reason [!%IS] of the statute of Merton (wide infra E ~ r t ~ T ~ ~ ~ ~ . ~ ~ ~ e  v. Bardi12). It is 
not to  be denied thRt the Scotch Courts may dissolve a Scotch marriage-a dissoluble 
marriap+--eitber for adultery or for non-adherence; a6 in Prussia a marriage is 
dissoluble for iricompatibiIitv of temper. But the Ecclesiastical Courts of England 
have not jurisdiction to dissolve a valid marriage for any causet. l‘he Judges in 
Scotland, in their reasoning in this case, evade the chief question : they have ad- 
mitted that their decisions were broken in upon by Lollev’s case, and the Appellant 
insists that the decision in her case is inconsistent with that case. Much of t h e  f& 
facv in this case arises from the false assumption, that this marriage was a Scot& 
contrnrt : if a native of Russia came to this country, and married here, is ttlrtt con- 
tt.aCt of marriage to be regulated by the laws of Xtusfiiq o r  of England? It is a l l q d  
that the contract was Scotch, because Sir G. Warrender says, he intended to reside 
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in Scotl~r~d. But in fact he did not act according to his allegd intent~on, for he 
chiefly rmided in England; and an ~ r ~ ~ n t i o n  never acted upon must be c o n s t r u ~  
as an intention never e ~ t ~ r t a i n e d  ; .&-we v. Bmce (2 30s. and Pull. 229). The bmis 
of the decision of the Scofxh Court was, that there was nothing in the legal character 
of all English marriage that made it incapable of being dissolved by the sentence of 
a Court of  Law; whereas it is well e s t ~ b l i s h ~  in this country, that judicial indis- 
sol~ibil i~y is a legal quality of every English marriage. It is true: that the Scotch 
Courts have diesolved mariy marriages on the principle which t h q  assert j but in 
most of these cas= the adultery was charged as having been committe3 in Scotland ; 
a circi~mstance which d i s t i n ~ u i s h ~  th is case from them. 

[F07] It is no argument to be addressed to this House, to say that the decisions of 
the Courts below have been many and uniform in support of their jurisdictiox~ ; iii 
fact, that circumstance m a k a  it ~ m p e r a t i ~ e  on this House to declare the law.-[Lord 
~ r a u ~ h ~ ~ ~ :  I should like to have some authority for the assertion, that this House 
is not bound by a uniform course of decisions, not one of which has bem appealed 
from,]-It is well known that effect had been given for two hundred years t.a general 
bonds of resignation, and that there hsd been a un~form course of decisions on them 
until the case of the Bishop of L o d m  v. ~ ~ ~ t c ~ ~ ~  (2 Bro. P. C. 211), brought on w r i t  
of error to  this House, reversed them all. The decisians in Scotland have not been 
uniform, as may be cdleeted from the cases of Gopdon v. Pye, B ~ ~ & o r n  v. Waflacc, 
Momomb v. ~ ~ l e ~ T ~ r n d ,  and several others (Perg. Cons. Rep. App. pp. 276. 259. 264). 
The question is now brought for adjudication to this Rouse; i t  becanies necessary to 
aettle the law : and it does not follow that, if this decision is reversed, that reversal 
can have any elffect on a farmer decision which was not appealed from. 

Sir  William Follett and Dr. ~ u s h i n ~ t o n ,  for the Respondent :-The, question put 
in issue by the Appel~ant’s first plea is, whether i t  was co~npetent for the ~espondettt 
to  ir~stitute a suit for a divorce1 against her in the Scotch Courts, while she was living 
apart from him under a deed of separation, and actually residing in a foreign 
~ o u n t r y ~  The Respondent is a Scotchman by birth, ~ u c n t ~ o n ,  rwidence, and possew 
&on of property; his proper and ~inquestionabl~ domicile is in Scotla~d. It is a 
fact, formally admitted in this case, that ha is now and ever has been a domiciled 
S ~ t c h m a n .  The question then is, was Lady @08] Warrender domiciled in Scotland 
when the su i t  was instituted? She wm, it i s  true, an Eii~lishwoman up to the time 
of tier inurriage. The effe-ct of that marriibge was, that she lost her domicile of 
origin, :md took the doniicile of her husband. It i s  a rule of law, a ~ ~ i t t e d  in the 
municipal code of all states, that the f o r u m  of thei husband is the f o m m  of the wife. 
By entering into the marriage contract, the wife leaves liar own family, and comes 
under the obligation to follow the fortunes of her husband, in whom the law vests a 
curatorial power over her : by the marriage her separate interests merge in those 
of the husband ; her separate character is lost in his, and she is no longer capable of 
retain in^ the domicile which she had before the m a r r ~ a ~ e ,  Or of a ~ ~ u ~ r ~ ~ ~  any other 
separate from that of her husband. The s o u ~ d n ~ s  of this p r i ~ c ~ p l e  was once ques- 
tioned by the C o ~ ~ n i i s s ~ r ~  Court in Scotland, but was sustained by the Court of 
Session on appeal ; E’~em2) v. 17.ilelrer (Ub6 s z t p a ,  p. 497). The principle hnx been 
followed ever since, not only in Scotland, hut  also in the Con$istori~l Courts of Eng- 
land ; CfiirAester v. MarcJtioness of ~ o ~ ~ g ~  (1 Add. Eccl. Rep. 5-19). ~ l t h o u ~ h  the 
question of domicile was not the point at issue in that case, yet the Judge observed, 
“ Was not the Consistory Court of London the legal jurisdiction, n o t ~ i t ~ s t a n d i n ~  
her (the de~endant’s) actud residence. during a certain period, in IreiandP A 
party may have two domiciles, the one nctual and the other legal; a6nd, pi& facie 
at  least, the husband’s actual and the wife’s legal domicile are one, wheresoever the 
wife may be personally resident. It is admitted &at the husband’s domicile is 
within the diocese of London.” The civil law concurs with the law of England and 
of Scotlmd [609] in holding, that the domicile of it married woman depends not on 
the place of her own residence, but on the domicile of her husband (Cod. Lib, 10, t. 39, 
4ec. 9 ;  Vmt. ad Pand. Lib. 23, t. 2, sec. 40; Lib. 5, t. 1, 8%. 101; Stair’s Inst. B. 1. 
tit. 4, six. 9: Loth. Consist. Law, p. 136). 

The general rule is s t r ~ n ~ h e n e d  in this caw by the pewliar consideratio~l, that 
the husband being a d o m i c i ~ ~ ~  Scotchman at the time of the m a r r i ~ ~ e ,  having neithel- 
residence nor property in England, and also the wife’s fortuna as well RS the other 
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family provisions being secured on his Scotch d a t e s ,  the marriage must be taken 
to be a Scotch c o n t r ~ t ,  a l t ~ ~ o u ~ h  it was had and s o l e m n i z ~  in Eng~and. It is clear, 
from thew circum&ances, that both the parties had a view t o  Scotland when they 
entered into the contract. H u b r  thus lays down the law : Non itn precise respicien- 
dus est Iwzcs in quo c o n ~ r u ~ t u s  i n i t s s  est, etc. ~ ~ ~ ~ t r a x ~ s s e  ~ ~ ~ s ~ ~ i ~ q ~ e  in eo (oco 
~~~~e~~~~~~~~ .&n quo ut solveret se o ~ l ~ g a v ~ t .  Prointie et locus r n a t r i ? ~ ~ ( ~ n i i  contr acti 
n o n  tam i s  est ubi contractus nciptiaiis initus est quam in quo contrdtentes rnatr i  
mon ium czercere wluarunt (De Conflictu Legum, sec. 10). Lord Mansfield also, in 
Bland v. Robinson (1 Sir Wm. Black. Rep. 258), said, ‘‘ The general rule established, 
e z  comitate et jure g e ~ t i ~ ~ ~ ,  is, that the plaee where the contract is made, axid not 
where the action is brought, is to be considered in the expounding and enforcing the 
contra&. But this rule admits of an exception, where the parties ut the t h e  i)f 
~ ~ k ~ ~ g  the contract had a view to  a d i ~ ~ J * e ~ z t  ~ ~ j ~ ~ ~ t ~ ~ . ”  Et is i~npossible t.0 deny 
thnt the marriage of these p&im was entered into i ~ t u ~ ~ ? ~  of a Scotch domicile; and 
it must, therefore, be considered as a Scotch contract; [slo] and con~equently the 
Appellant must be held, in reepect of her husb:~nd‘s a d ~ r ~ ~ t t e d  domicile, to be atI~ena~le  
t o  the j~ir~sdiction of the Scotch Courts. If the cases of ~ r ~ ~ n ~ ~ o ~  v. Wallme, Pink 
v. i;unm, arid S h a r p  v. Or& cited for the Appellant, have any bearing on this 
point, they will be found t o  sustain the R ~ p o ~ d e ~ t ’ s  case. 

But Lady ~ a r r e n d e r ,  though die admite tlie general rule that the actual domicile 
of the husband is the fomirn of the wife, still insists that her case is an erception, 
inasmuch as by the deed of separation she had her husband’s permission to  live apart 
from him and to choose her own domicile, of which permission she availed herself; 
and for this position she relies on the observations of Lords Eldon and Redesdale in 
Tovey v.,Lindsay (1 Bow, 117). The Respondent aiiswers, that she had not capacity 
to acquire a separate domicile independent of his; there was no covenant in the 
deed of Eeparation binding him to permit her to live where she pleased, or restrain- 
ing him from suing her for conjugal rights. Eis letter bound him in honour not 
to interfere with her choice of residence during the separatioa, but it, was not in- 
tended ta dissolve the ma~rimonial e ~ ~ g a g e i ~ e n ~ ,  and release her from all liability to 
answer in the f o ~ ~  of the husband. The, letter was not under seal; was not  part of 
the deed, and is not  bettar than wasto p p e r  as  affecting process or jurisdirtion. 
Even if i t  had been ~ n c o r p o r a ~ d  in the deed, i t  would not have any effect, as the 
R e s ~ ~ o n d e ~ t  mighd put< an end to the deed at any time, even by the s u m ~ ~ o n s  of 
divorce. The principle of the law of Scotland, deduced from the cases decided there, 
is, that, all voluntary separations are [511] revocable, although they bear to be 
irrevocable FX facie of the deeds, except where the separation has proceeded pr*opter. 
saeuitiarrt o f  the h u s ~ a n ~ ,  or is sanctioned by judicial authority. The ~ I ~ ~ r r i a ~ e  
being the radical and the original contract, and separation being contrary to the 
implied inhereiit condition, and t 5  the duties, of the married state, the lam alloww 
either pardy to revoke exprasly, at any time, a contract of se~araiion ; and suclt 
contract i s  void by the fact of the parties again living together, or by either suing 
the other for restitution of conjugal rights, or for divorce; Ftetefier v. Flet&er (2 
Cox, 99>, ~a~~~~ v. noss (1 Dow. 235). So ttlso by the law of the ~ c c ~ ~ i a ~ i i c a ~  
Courts o f  England, the relation of l~usband and wife must, n o ~ w ~ t l i s t a n d i ~ ~ ~  deeds 
o€ sepration, continue coniplete until it i s  dissolved by decree d mmsa et thorn, or 
d vUncdo; iffortimer v. Hortimer (2 Hagg. 318), R&g v. robi so^^ (3  Add. 277), Beeby 
v. BceBy (1 Nagg. 142), S u ~ l i ~ a ~  v. S ~ ~ ~ v ~ ~  (2  Hagg. 239 ; S. C. 2 Add. 299-~03). 
In  this last case Sir John Nicholl says, ‘‘ These Courts have 80 repeatedly said that 
such deeds of separation are no bars either to su i ts  €or conjugal rights or t o  charges 
of adultery, that it would be superfluous ta combat this argument,” (that a dee’d of 
separation was a bar to the husband’s prayer for a divorce). I see no more in 
this deed than tke ordinary class of provisions for enforcing, as far as it rnay be, 
the continuunee, and preventing the termination, of the separate state, in whictl tfie 
parties eovenaut to live, by meam of DL su i t  for resti tuti~n brought by either, which 
nearly in  all cases find their way into dee-fs of this nature, though nugatory as to 
any binding effeet [512] on the parties.’’ Neither do the Courts of Equity give effeet 
to deeds of separation, further than t5 enforce, reluctmtly. during the separ a t ‘  ron, 
the p a ~ ~ n e ~ ~ t ~  ~ t ~ ~ u l ~ ~ d  by the husband tf, th wife’s trustw, whose co~re,n~iit to 
indemnify the husband against her debis is held tn be a sufficiently v:duable con- 
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sideration; V d k e s  v. Wilkes (2 Dick, 791), Leyard T. JoJlmsol~ (3 Vm. jun. 352), 
Wornail v. Jueab (3 Xeiriv. StiS), St. John v. St. Jolm (I1 Ves. 526), Mr. Roper, in 
his Treatise of the Law of Property of Husband and Wife, refers to other cases, and 
deducm frarn them this general conclus~on, that Courts af Equity will not infringe on 
the jurisdiction of the Ecclaiastical Courts, by enforcing the p e r f o ~ m a n c ~  of, a mere 
personal contract entered into between husband and wife to live spa@ from each 
other (2 Roper, 265-287). It has also been held by tlie Courts of Common Law, that 
those deeds do not affect the rights or relation of the parties, and that husband and 
wife cannot by any private a g r ~ r n e n t  alter the character and condition which by 
law results from the state of marriage, while i t  subsists; Marshal1 v. Rutton (8 T. 
Rep. 546), Beard v, Webb (2 Bos. and Pull. 93-107). The law, as thus established in  
all tlie Courts of England as well as in Scotland, is not, in the least, affected by the 
case of 7'ovey v. ~~s~~ (I Dow, 117), which differed from this caRe irk the very 
material c~rcumstance, that  Major Lindsay was not held to be a domiciled Scotch- 
man a t  the date of the deed of separation, or when he sued for the divorce. Lord 
EIdoxi having a doubt upon that point, being inclined to think his domicile was a t  
Durham, and being also impressed with the circums~nce that the then recent 
decision of the English Judges in ~ € ~ ~ y ' s  case had not been brought before the view 
of the Judges of the Court of Session, r ~ o ~ m e n d ~  a remit, for the purpose of re- 
consideration, but tlrere was no final decision ever afterwards pronounced here or  
in Scotland ; so that the case so niuch reIieid upon by the Appellant, does not affect 
this case one way or the other. It would be great injustice to Lord Eldon to say, 
that if Major Lindsay had his domicile in Scotland, his Lordship could entertain 
any doubt that the C a ~ r t a  there had jurisd~ct~on, in the face of Larcder v. ~ ~ ~ ~ g ~ ~ ~ t  
(Fac. Coll. 27th February 1692 ; S. C. Ferg. Rep. App. 250), iti"Do?iaEd v. F@z (Fac. 
Coll. 26th Harch 1813; S. 6. Ferg. Rep. App. 273), and numerous other cas% which 
have never been  impugn^. I n  the casts of ~ ~ n ~ ~ ~ o ~  T. 7Fatlme (FM. Coll. 9th 
February 1789 ; S. C. Ferg. Rep. App. 259). and ~ o r c o ~ ~ b ~  v, ~~~e~~~~~ (Fac. Coll. 
27th June 1801; S. C. Ferg, Rep. App. 26P), the actions were dismistwd on the 
ground that the defenders (the husbands) had not domicile in Scotland ; the attempts 
made in both cases to  found jurisdiction on domicile Tufione o ~ ~ g ~ ~ ~ ,  failed. In 
ttre present case it is a fact a a r n i ~ ~ ,  that the ~ ~ p o ~ d e n t  had actual d o ~ i c i l e  in 
Scotland, both a t  the date of the marriage and of the conimence~ent of the action, 

The second plea of the Appellant i s  to the manner of the citation : she innists, that 
if her domicile bet held to be a t  the dwelling-house' of the Respondent, then she ouglit 
not to have been cited edictally, as  forth of Scotland, but the citation should have 
been left for her a t  the Respondent's dwelling-house. But i t  i s  the practice in Scot- 
land to cite a party edictally, i f  he or she be absent from the country above forty 
E5141 days. The Appellant having been absent for that and a longer period, she 
was properly cited edictally; and, for the purpose of giving her actual notice of the 
suit, and as a measure of precaution, the summons was served personally on her, a t  
her t~mporary residence in France. By the Scotch ~udicature  Act (6 Geo. 4, e. 120, 
s. 53) it is declared, " That where a pevon, not having a d w e ~ i n ~ h o u s e  in Scotland, 
occupied by his family o r  aervants, shell have left his usual pIace of residence, and 
have been absent forty days without having left notice where he is tkt be found, 
within Scotland, he shall be hel -t to be absent from Scotland, and be cited accordillg 
to the forms prescribed." And by the Act of Sederunt, (14th of December 1808,~ 1,) 
" It shall in  time coming be held. that a permn after forty days' absence from his 
usual place of residence, is forth of the kingdom of Scotland ; and tile citation, after 
that period, must be a t  the markebcross of Edinburgh, and pier and shore of TAeith," 
etc. There can be no doubt that in this case edictal citation, accompanied with per- 
sonal notice, was the proper course to be observed. 

The third plea and ground of appeal, is the alIeged i n d ~ s ~ o ~ ~ l b i ~ i t y  of th is  maT- 
riage by the Courb of Scotland. The Rwpandent conceiving that so mueh of this 
plea as was not contained in the first ~ r e l i ~ i n a r y  defence, was involved in tile 
merits of the action, which the ~ u d ~ m e n t  of the Court below did not a t  touch ; nlld being also advised that by the 6 GO. 4, C. 120, S. 5, any appeal against the inter- 
locutory judgment was in'ompetent ; presented a petition to thifi House against enter- 
taining it. The Appeal Committee, to  whom that petition WRR referred, s ~ q y ( ; ] -  
tained the appeal, on the ground that the j u d g m ~ n ~  of the Cou& below did dwide 
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the principle, &at an English marriage might be dissolved by a, Scotoh C0ul.t. In 
deference tct. that opin~on of the Appeal ~ o ~ ~ i t ~ ,  the ~ ~ p o n d ~ n t  hw u ~ d e r t ~ e n  
to sustain the competence of the Court of Seesion t~ e n ~ r ~ i ~  the action. Be is a 
Scotchman by birth and conne~~ons  and ~ ~ a ~ ;  he was ~ a r r ~ e d  in E n ~ l a n d  during 
a transient visit +a that country, without any ~ n ~ n t ~ o n  then o r  at any time .ta make 
it his p e r ~ a n e n t  abde, It is evident, from the a n ~ ~ u p t i a l  contract, that the mar- 
riage was entered into with a view to residence in Scotland; the rights and oblige 
tions arising out of the marriage contraet were to be?l performed in Scotland ; and 
although EngKand was the place of c e ~ e ~ r ~ t i o n ,  yet, it was essentially a Scotch con- 
tract, and must bcl r ~ u l a t ~ d  in all i t s  r e~a t~ons  and c o n s ~ u e n c ~  by the rules of 
Scotch law, The question for the decision of the House i s  not whether indissolub~l~ty 
is an inherent element in a m a r r ~ a ~ e  c o n t r ~ ~  in England b&ween two ~ n g l i a ~  
parties; this Wouse, sitting on this case as a Scotch Court of Appeal, i s  not tr, con- 
sider what effect the English Courts of Law, either civil or  crimina^, would give to % 

divorce pronounced by a Scotch Court, 
The a r g u ~ e n t  for the App~llant on this part of her awe is, that the ~ n t r a c t  

of marriage is to be governed by and according ta the law o\f the muntry w 
contract i s  entered into. There is a fallacy in that % r g u ~ ~ e n t :  it is true, 
all questions of status or personal obligation, the ~ n ~ t i t u t i o R  of the contract ie 
goverued by the lex loc?; & o ~ t r ~ ~ t ~ ~ ;  that is, the ~ u e s t i o n ~  whether the contrac~ 
was valid or void, whether the requisite forms, and solernnitiea for oompleting the 
contract were duly camplied with, [616] must be de t e r~ ined  by the law of the 
country where the contract was made: but where questions arise: about enfoarcing 
or expou~~di~ig the c ~ ~ t r ~ c t ,  o.r a b u t  g i ~ ~ n t i n g  redrem to one party for t~ breach 
of i t s  o b ~ i g a t i ~ n ~  by the ether, these must b decided by the law of the ceuntry which 

~a i - r i ages  a t  Gretns 
Green between English parties, duly p e r ~ o ~ e d  according tc~ the Scobh form, are 
valid in England j it i s  the law of ~ c o t ~ a n d  that d e ~ r ~ ~ n e ~  their validity o r  nullity, 
but all the ~biigations arising from the conjugal relation are regulated by the laws 
of Eng~and;  &o. mauclz so, that B wife BO m a r r i ~  i s  e n t i t l ~  tty d m e r  out o;f her 
~ i~sband’ s  E n ~ l i s l ~  estate%, t,ho-gh not to her terce out of hie property in Scotland, 
i f  he should l~appen to have any there; i ~ ~ ~ o *  v. ~~~~~o~ (2 H. Black. 145). The 
[ex loci e ~ ~ t ~ a c t u s  cannot prevail, unlesa &e parties had, in entering into the 
contract, r e f e r e n ~  to the ~ ~ r n e  plaGe for the f u l ~ ~ ~ e n t  of i t a  o ~ ~ ~ g a t i o n s  ; for if the 
forum of the contract were to prevail against the f o m m  of the real dosmicile, a 
contrack entered, into1 in a foreign country, during obne day’e visit, wouid be 
governed by the law& of that country, and not by thwe of the country of the parties’ 
birth and p e r ~ ~ a ~ i e n t  re~~dence;  which would be too a ~ ~ r d .  Xn a rcwsent case, 
~ ~ $ t ~ ~ t ~ e r  v. ~ ~ a ~ ~ e ~ s  (2 Sim. I), in  the Court of Chancery, it wae held that tlie 
will of a S ~ ~ h w o ~ & n ?  who was d o ~ ~ c j l e d  in EngIand, and who, during a vieit 
to Scotland, eswuted there, in the Scotch f o m ,  a will of persmal property3 depasihd 
it there, and died in Eng~and, was to be ~ n s ~ e d  by the E n g ~ i ~  law. 811 writera 
OR the civil law lay i t  down a an a c k ~ o w i ~ ~ ~  ruts, that the irnpwt and effect of 
all e r d i n a ~  civil c o n - ~ 6 l ~ - t ~ c t s  are ts 15e d e t e ~ i n e d  by the taw of the piam of 
p e r f o r ~ a ~ c e ,  to which alone the ~ n t r a c t i n g  parties are prepiumed to have reference. 
~ o ~ t ~ ~ ~ $ e  ~ ~ ~ ~ ~ ~ ~ s ~ ~ e  ill eo b c o  ~ ~ t e l l ~ g i t u ~ ~  i* p w  ut ~ o ~ ~ e ~ e ~  se o ~ ~ ~ g ~ ~ ? ; t ,  a= 
the words of Julian in the Pandats  (Lib. 21, tit. Be ~~~~~~~~.~~~ et  act^^^'^^). 
There m e  ~ ~ ~ ~ e r ~ u &  cases! decided by the ~~~ En Scetland, e a t a ~ l ~ ~ ~ ~ ~  the 
general rule, that ques~~ons  relating to the negotiation of billa 09 exchange are to 
be decided by the laws of the rlace of payment, and not of the place, of contract, 
~ ~ o w ~  v, Crawford (Miarr. 1557), ~ ~ ~ ~ ~ ~ $ 0 ~  v. ~~~~~~~ (Mow. 1518), Watsom V, 

Ren-tos (Bell‘s Rep. 103), ~ , ~ o ~  v . ~ ~ a ~ ~ ~ ~  (Mo;m. 4476). Tke same rule has 
been a d o p ~ e ~  by the Engl~$h Courts of Law, BP in ~ o ~ ~ ~ o *  v. Blmd (1 Wzi. Blaclc, 
Rep. 256). This doctrine applies with equal force contract ~f m a ~ r i ~ g e ,  
and i t  is so e~pressly s t a ~  by Huber (De C~nflictu lO}, w h w  words, as 
a h  thcpse of Lord ~ a n s ~ ~ I d  in ~ o ~ ~ ~ o ~  9: ~~~, have beee a~ready quoted fP. 
509 supra). Tfiirs marr~age, therefore, on the author~ty of  the civilian& and Gf the 
cams cited, must be dealt with as a ~co tch  contract,, and iia o b ~ ~ g a t ~ ~ n a  ~ ~ s t r u e d  
and enforced by the laws of S c o t ~ ~ n d ,  where they were intended to b perfornied. 
There is no mamn to a p p ~ e ~ ~ e n d  that. the a ~ ~ ~ i n ~  of the i n ~ ~ ~ ~ ~ ~ r  now appea~ed 

‘the parties had i n  view witb. reference to  its, f u l ~ l ~ e n t .  

I.I.L. vr. 1249 40 
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from will produce any confiict between the jurisdiction or deicisions of the Seotch 
and Engllslk Courts, as this case is  distinguished from those of S ~ ~ ~ n  v. LiolEey, 
and Beaz€qy v. Beuzley, by the material cjrcumstance that in  these the  husband 
and wife were English, were domiciled in England, and i t  was there that all E6181 
the obligat~ons arising out of the contract of marriage were to be performed. 

The c a w  of Ryun v. Ryulz (2 Phif. 332), and of  car^^^ v, Decuix (vide ~nfrffi), 
cited in behalf of the Appellant, have no bearing on the question for the decision 
of the Wouse. The observations attributed to a noble and learned bord, in the 
latter case, were not necessary for the decision of that case, and can only have the 
authar~ty of an extrajudic~a~ ~ ~ ~ ~ G ~ L .  The.case of LoZiey muat; be coIi~ried ta the 
CircumStances on which. the twelve Judges ad~udicated, and is not to  he extended. 
S u ~ q u e n t ~ y  to  that case, and with full knowledge, of it, the Judges of the Court 
of Session asserted their jurisdiction over a marriage contracted in England, 
~ d ~ o n s ~ o ~  v. ~ ~ ? ~ ~ ~ ~ n $ ~ f ~ n e  (Ferg. Cons, Rep. 168), thereby following up a long 
series of uniform decisions. This House, sitting as  a Scotch Courti of Appeal, is 
bound to recognize thwe decisions, which have never been questioned. The case o€ 
The Bwhop of Lolan‘olz v. ~ f ~ ~ ~ ~ ~ e  (2 Bro. P. C. 211) was referred to for the purpose 
of showing, that a j u d ~ e n t  pronounced on the authority of deeisions long acquiesced 
in, might still be reviewed and reversed by this Wouse. That case, indeed, was. 
reversed in this Wouse, by nineteen against eighteen ; all t h e  bishops an one side, 
against all the lawyers, except Lord Thurlew, on the other. It i s  better for the 
Respondent that such a decision should be quoted against him than for him. i f  
two foreigners, Prussians for instance, (with whom incompat~bi~ity of temper is 
ground af divorce,) met on a visit in this country, and were married here and re 
turned to Prussia, could it be maintaiI~ed that the Courts of [a193 Prussia have 
not power to dissolve that marriage for any cause whatsoever, but that the parties 
are to  be released from the contract only by Act of the English Legislature? i f  
two English persons, travelling in France, meet and marry there, and return to 
this country, could not the husband, after discovering the wife’s adultery, apply 
to the tribunals of his domicile for such remedy as  they could afford him, although 
the Courts of the place of the contract would afford none? The law of England does 
not allow any valid marriage to be dissolved ci v i m J o ,  by the Courts of Law ; but 
the Scotch Courts have the power to e i~ ter ta~n  those actions, and have frequent~y 
exercised it, The question here is, not what effect the divorce granted in Scotland 
wouId have in England, but it is, whether the Courts of Scotland have, by the law 
of Scotland, the power to’ divorce on proof of adultery. 

Dr. Addams, in reply:---The whole of the argument for the Respondent is put 
on the fact of his domicile being in Scotland when the action was raised. The 
Appellant had not her residence then in Scotland, either in  fact or in law. It is 
not alleged that her actual residence was there, and the fiction of law i s  excluded 
by the deed of separation, which was not revoked when the action was commenced. 
It is a fallacy to say that the mtarriage of these parties was a Scotch contract; for 
the marriage was performed in England, the Appellant was an ~ n g l i S ~ i w o ~ a n ,  
and the Respondent WBS residing in England. If a Spaniard or other foreigner 
came to this country and married an Englishxoman here, according to the law 
of England, could it bis said, that that was a Spanish and not an English marriage? 
There cannot be a doubt, E5201 that if the interlocuto~ be affirmed, the Cwr t  below 
will proceed, on proof of adultery, to dissolve this marriage, whether it is Scotch o r  
English. The ~ o m m i ~ r ~ ~  in Scotland were generally inclined against t h e  
a ~ ~ u ~ i p t ~ o n  of this power, but they were o~erruIed by the Judges of the Court of 
Session. The case of Gordolz v. Pie (Ferg. Cons. Rep. App. 276, 357) was the fir& 
Engli& marriage over which the Court of Sesaion assumed j u r ~ s d i ~ ~ o n ,  by rerni t t in~ 
that case to  the Commissa~  Court, with instruct~ons to  proceed; bit there were 
numerous cases previous to that, in which the jurisdiction was declined ;  on 
v. WalEace, Morcoltzbe v. iliacleUffind.-He further cited, for the purposes of his 
argument, Ddrgrnple v. ~~~~~~~e (2 Hagg. 58), and Anstm&er v. Adaiv (2 Myl. 
and K. 5x3) j and many of the cases already referred ta. 

The Lords took time to consider the case. 
Lord Brougham :-Sir George Warrender, a Seetch baronet, possessed of large 

hereditary estates in Scotland, born and educated in that country, and having 
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there his capital mansion, where he resided the greater part  of the year, except 
when he held adfice o r  was attending hia parliamentary dutiea in  England? inter- 
married in  London, in 1810, with the daughter of the Viscount Fahlouth, Anne 
Bmcawen, who was born and educated in England, and never had been in Scotland 
previous to the marriage. After that event, she was twice there with her h u s ~ n d ,  
but suhquent ly  he resided for the mmt part  in London, t o  diacharge the duties 
of Lord of the Admiralty and E5211 Commissioner of East India Affaiw; offices 
which he held from 1812 to 1819, inclusive. In the latter year, a t  the end of much 
domestic dissension, a separation was determined upon, and an agreement executed 
by the parties; in which, after setting forth by way of recital only their having 
agreed to live separate, Sir  Geosge bound himself to allow Dame Anne Warrender 
a certain annuity; and it was further agreed that the agreement shall only be 
rescinded by common consent, and in a certain specified manner. A letter was 
written by Sir  George, b r i n g  equal date with the agreement, and addressed to 
the trustees under tlie marriage settlement. In this he stated that he had refused 
to insert any provision for her being allowed ta live apart, in order that he might 
not be precluded from suing, if  he chose, €or restitution of conjugal rights, but a lw 
stating that it was not his intention ever to d e  so, or to interfere with or molest 
her in the choice of a residence. The marriage ~ t t l e m e n t  had wcured her a join- 
ture upon the Scotch real estates; upon which fact it is now admitted that nothing 
can turn, except that it may wrve the better to  show the cannexion of the parties 
and the contract with Scotland. 

I say undisputed; 
for the attempt occasionally made in the course of the Appellant’s argument, to 
create some doubt as to Sir George Warrender’s Scotch residence and domicile, 
cannot be considered as persisted in with such a degree of firmness or u n i f o ~ ~ t y  
as to require a discussion and a decision of the point, in order to  clear the way for 
the very important legal question which arises upon these plain and undeniable 
statements. 

[522] In 1834, after the parties had lived separate for fifteen years, Sir  George’s 
residence being, during the latter part of the time, almost constantly on his Scotch 
estates, and Lady Warrender’s varying from one country to  another-a few months 
in England, generally in France, and occasionally in Italy-Sir &rge bmugbt hi8 
suit in the Court of Session (exercising, under the recent statute, the consistorial 
jurisdiction formerly vested in the Commiasaries) for divorce, by reason of adultery 
alleged to have been committed by his wife. Lady Warrender took preliminary 
objections to the competency of the suit, under three heads: First, that the summons 
of divorce was not served on her a t  her husband’s residence, so as to give her a 
regular citation ; secondly, that the Court had no jurisdiction, inasmuch as the wife’& 
domicile was no longer her husband’s after the separation ;* thirdly, that even i f  the 
service had been regular, and the two domiciles one and the same, and that domicile 
Scotland, the marriage having been contracted in England, and one of the partim 
beirig English, no sentence of a Scotch Court could dissolve the contract. To these 
several points I propaw to address myself in their order. 

It i s  clear, that if the wife’s domicile is not 
in Scotland, her being cited or not cited a t  the mansion i s  wholly immaterial ; and 
the minor objection o f  irreguIarity merges in the exception to the ~ u r ~ s d i c t ~ o n :  
and if the wife’s d o m i ~ i ~ e  pvas in Scotland, it must be her hu6band~s, which, indeed, 
the objection supposes ; and then the [523] argument amounts to this, that Sir 
George should have served himself with a notice, by wag of regularly serving his wife. 
Surely i t  is unnecessary to show that such a proceeding would have been nugatory, 
nat to say ridiculous, and that the omission of i t  can work nothing against the 
validity of the notice. Lady Warrender had, it is admitted on all hands, personal 
service and full notice of the proceeding against her ; nor wag any relianoe p1ace-d 
upon her domicile in ~ntempla t ion  of law, (that is, her h u s b a n ~ s  domic~le,) being 
sufficient to exclude the necessity of bringing notice, in point of fact, home to her. 
If the preliminary objection to the service i s  good for anything, i t  is good to show 

These are the facts, and the undisputed facts of this case. 

The first need not detain us long. 

*The order in which &em two o b j e c t i o ~ ~  were p l ~ a d ~  and argued is here 
reversed. 
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that the p u ~ u e r  might have served a notice on her whom he knew tcr be, some ~ ~ n d r ~ e  
of miles distant, by leaving it for her in his own house, and then have ~ n s ~ d e r e d  
this as good and s u ~ c i ~ n t  mrvics, without ~ e r ~ n a l l y  notifying his ~ntended suit 
to her, or serving her with the summons which he had filed. We may therefore come 
a t  once to  the serious and more substant~al except~ons takm against the ~ u r ~ ~ ~ c t i o n  ; 
the first of which arises upon the domicile, as  aEated by the articles of separatioli. 

Secondly, It is admitted on all hands that, in the ordinary case, the husband’s 
domicile i s  the wife’s also; that, consequently, had Lady ~ a r r e n d e r  been either 
r e ~ i d ~ n g  really and in fa& with her husband, or been accidenta~y a k n t  far any 
length of time, or even been by some family a r r a n g ~ ~ e n t ,  w~thout more, in the 
habit of never going to Scotland, which was not her native ~ u n t ~ ,  while he lived 
generlally there, no ~ u e s t ~ o n  could have been raised upon the competency of the action 
as excluded by her non-residence. For actual ~ e s ~ d e n c ~ r e ~ ~ d e n c e  in point of 
f a ~ ~ i g n ~ f i ~  noth~ng in the caw of a‘mlarried woman, and shall not, in 
ordinary ~ i ~ u m ~ t a n ~ ~ ,  be s& up aga~nst  the presumption of law, that she resides 
with her h u s ~ n d ,  Had she been itbsent for her health, or  in attend an^ upon a 
sick  atio ion, or for economical r e a ~ n ~  how long Soever this separat~on de ~ ~ c ~ o  
might have lasted, her domicile could never have been c h a n ~ d .  Nay, had the 
p a ~ i ~  lived in d ~ ~ e r e n t  place% from a mutual u n d e ~ s ~ n d i n g  which prevailed 
between them, the c w  would etiX1 The law 00uM take no notice of 
the fact, but must proceed upon its own conclusive ~ ~ s u ~ p t ~ o n ,  and hold her 
d a m i ~ i ~ e d  where she ought to be, and where, in all ordinary c ~ r c u m s t a n ~ ~ ,  she 
would ~ , - w ~ t ~ ~  her ~ u s ~ a n d .  Does the e x ~ u t ~ o n  of a formal instyu~ent ,  r e c ~ n i ~  
ing such an understan~~ng,  make any d ~ ~ e r e n c e  in the case? This i s  all we have 
here; for there i s  no agreement to live separate. The ‘‘letter” has indeed been im- 
ported into the agreement, and argued upon as  a part  of it. Naw, not to mention 
that the instrument in wliich parties finally state their intentions, and mutually 
stipulate and bind the~se lve~ ,  is always to be regarded as  their only contract; and 
that no separate or su~equer i t  a ~ ~ m e n t  is to, be taken into the accoccount, unless it 
c o ~ t a i ~ s  some colKatera1 ~ g r ~ m e r ~ t ;  adm~tting that w0 have a right to look a t  the 
letter a t  all, either as  part of one t ~ a n s a c ~ i ~ n  with the a g ~ . ~ ~ e n t ,  or as providing for 
~ o m e t ~ ~ n g  left unsettled in the p r ~ n c ~ ~ a ~  ~ n s t r u ~ e n t ,  and se c o ~ ~ a ~ r a ~  in some sort 
to the cantract itself, i t  dws  not appeal- that the tenor of the letter aids the Appel- 
lant’s contentio~. For the letter sete out with expressly mying, that Sir George has 
refumd to insert in the agreement a leave to live apart, in order to preclude all 
objection against his suing for r ~ s t ~ t u t ~ o ~  of conjugal rights. Is not this [fjs$J 
s u ~ c ~ e n ~  to  deprive the letter of all b~nd ing  force in law, whatever else it may 
c ~ n t a ~ n ~  In truth, the word# which follow this ~ r e ~ ~ m i n a ~  s t a t e ~ e r ~ t  a~no i~n t  
only to an hono~”ary pledge, in no legal view o b l i g a ~ ~ ,  even had they stood alone ; 
but, taken in connevion with the preceding s t a t e ~ e n t ,  they plainly exclude all 
possibility of construing the letter as a legal obligation. It ~ e r e f o ~  appeara 
~ ~ p o ~ i b ~ e  to  consider the parties in this case as living apart under a contract of 
separat~on. The agreement, by its obvious canstruction? only imports an obliga- 
tion upon Sir G. ~ a r r e n d ~  to pay so much a year to Lady ~ a r r e n d e ~ ~  as long as 
she should live apart from him. But let us suppose it t o  be an ordinary deed of 
separation ; that it cont~ined a ~ v e n i t n t  on the h u s ~ n ~ ~  part to permit the wife 
to live apart from himy and to choose her own residence; and let UI Gonsider what 
difference this would make, and whether or not &is would be a u ~ c i e n t  tcr determine 
the legal presumption of domicile. 

First d all, it must b a ~ d m i t ~  that, men if the e ~ ~ u t i o n  of eush a deed gave 
&e wife a power of choosing a+ r ~ ~ d e n c e ,  and if tbsb residence onc~3 chosen wmw to 
be dwmed her wpwake dom~ci l~?  still this would only give her a poww; and u n l ~ s  
ehe had tsxeeutxd the power by chming  ta residence, no new d o m i c ~ l ~  wufd be ~ q u ~ r ~  
by her. The1 do;micile which she had before marriage wm for ever datroyid by &a,& 
chmge in her condition. The diwlution of tbe m a r r i a ~  by divorce? or by 
husb~nd’s decease, never muld remit her to her original or maiden domicile; much 
less could tbis be a~~~ by any such deed we are s u p p ~ ~ n ~ ;  for &at, by &a 
utmogf; p ~ ~ b ~ ~  StretGh d the ~ u p p ~ i t ~ o n ,  c d d  only give ffj261 her &e o p t i ~ n  
taking & new domicfle, other thm har h ~ s b ~ d ’ e ~  and until &e did e*cercisec &is 
o~t ion ,  her married or marital domicile would‘ net be, changed. NOT &.ern ia no 
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widence here of Lady Waxrender having ww acquired m y  domicile after 1819, 
other than the one she had before the separation, that is to say, her husband's; and 
this proof clearly lay upon her, for she &a up the separation ta exclude the legd 
presumption that she is domiciled with her husband; and the separation only con- 
veying to her a power of chooging a domicile, and the production of the articlea only 
proving that power to have been conferred upon her, unless &e goas further, and 
also proves the exercise of the power by acquiring a new domicile, she1 proves nothing. 
She only shows, and all the ample admissions we are, for the sake of argument, making, 
oonfess that she had obtained the power o r  possibility of gaining a domicile other 
than her husband's, but not a t  all that she had actually gained such separate domicile. 
The evidence in the cause is nothing to  this purpose. It is, indeed, rather again& 
than for the Appellant's argument; i t  rather shows that she had done nothing like 
gaining a new domicile, for she was living chiefiy abroad, and in different placw. 
But there is, a& any rate, no evidence in the ckuse of her acquiring a separate domicile, 
and the prwf lying upon her, i t  follows that, for all the purpcses of the present 
question, her hushnd's Scotch domicile is her own. But suppose we pass over this 
~undamental d i ~ c u l t y  in her case, and which appears to me decisive of the exception. 
with which I am now dealing, I am of opinion that there is nothing in the separation, 
auppoeing it had been ever so  formal, and ever so full in its provisions, which can 
by law [527] displace the presumption of domicile raimd by the marriage, and sub- 
sisting in full force as long as the marriage endure&. 

A party relying on the lex loci contractus, in construing the import and tracing 
the consequenceis. of the marriage contract, cannot w d l  be heard to deny that the 
same lex loci must regulate the construction and the consequelncear of any deed of 
separation between the married pair. Nor do I understand the Appellant as repudi- 
ating the English law as to the import of the eeparation in this case. Then what is 
the legal va.lue or force of this kind of agrwment, in our law? Absolutely none 
whatever-in any Court whatever-fotr m y  purpcse whatever, save and except one 
only-the obIigation contracted. by the husband with trustew to pay certain sums to 
the wife, the eestz& qw trust. In  no other point of view is any effect given by our 
jur isp~dence,  either ati law or in equity, tcr such a contract. WO damages can be 
recovered for its breach-no specific performance of its articlw can be decreed. No 
Court, civil or consistorial, can take notice of its existence. So far has the legal 
prmumption of cohabitation been carried by the common law Courts, that the most 
formal separation can only be giveln in mitigation of darnagea, and not a t  all a5 an 
answer to an action folr criminal conversation, the ground of which ia the alleged low 
of comfort in the wife's society; and all the evidence that can be adduced of the 
fact of living apart, and all the instruments that can be produced binding the 
husband to suffer the separate residence ocf his wife-nay, even where he has for 
himself s t i p u l a ~  for, her living apart, and laid her under conditions that she should 
never come near him-ail is utterly insuBoient to repel the claim which he makes 
for the low o f  her [628] swiety without doing any act either in court or in pais, to 
determine the sepaxation or annul the agrwment. In other words, no fact and no 
contract, no matter in pk and no deed exmuted, can rebut the overruling presump- 
tion of the law that the married persons live together, or, which is the same thing, 
that they have one r ~ i d e n c ~ o n e  domicile. In the  con~mplation of the common 
law then, they live together and have the same domicile. That the Consistwial. Courix 
regard the matter in the same light is manifest from the strong decision given upon 
the 3 and 4 Ge~x 4, as applicable to a c w  where the parties had never been mar  one 
another for ten years before i t  passed; yet this case wa8 held within the provision 
of the statute which givw the benefit of confirmation of the marriage to all parties 
who have been living together at and before the passing of the Act. But we nesd not 
remrt to such extreme cam,  or seek support fram such atrong decisions. It is 
 admit^ on dl bands th%t the ~ o n s i s ~ r i ~  &ur& never regard a separation, how 
f m m d  mevex-, as of m y  avail at all against either party, nor require any person 
suing for his righta under the marriage, and standing on the marriage, to do any 
ac t  for annulling the separation. Either party has a clear and undmied right to  
pam it by entirely, and proceed, w h e b r  in bringing o r  in  defending a suit exactly as 
it the separation articles had no existence. 

Thirdly, We are therefore, in every view that can be taken of the question, b u n d  
to regard Lady Warrender's domicile as- identical with her husband's, and thus the 
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case h o m e s  divested of all specid c i r c u ~ i s ~ n c w ,  and is that of a marriage had in 
England between a domiciled Scotchman and an En,glishw~man, r*ougbt to be 
dissolved by reason 0.f the wife's adui-[fi2g]-tery, through a sui t  in the Courts in 
Sco,tland, the residence o r  domicile osf the husband being bond fide Scotch ; and a8 the 
determination at xhich we have arrived upon the question of domicile makw the 
forum Origirnis of the wife quite immaterial, the question is in truth the general one, 
whether or not a, Sco,tch divorce can dissolve a marriage colntracted by a do'miciled 
Scotchman in England, the1 parties to,  that marriage being bond fide and not collusively 
for the purposes of the suit, domiciled in Scotland.. The importance of this question 
t o  the parties, and, considering the constant and fortunate intercourse betneen the 
two co,untries, to the law which governs each, cannot be denied ; a t  t,he same time it 
is of considerably less interest tha,n i t  would have been had the domicile not been 
born8 fide Scotch, became then the more absduh questioa would have been raised as 
to the validity of a Scotch divorce genepally, to dimlve an English marriage. POB- 
sibly the decisions upon the validity of Scotch m a , ~ r i ~ ~  generally and without 
regard to the fraud up0.n the English law, practised by the pa,rties to them, may seem 
to make the distinction to, which I have just adverted less material and substantial j 
nevertheless I think i t  right and coavenient to make it, a,nd to keep it in view. 

The general principle is denied by no, one tha,t the lex loci is to be the governing 
rule in deciding upon the valid'ity 0.r invalidity of all personal coatracts. This is 
sometimes elxpressed, and I take learn to say inaccurately expressed, by saying that 
tliere is a com'tas shown by the tribunals of one co.untry towards the 1a.ws of the other 
country. Such a thing ams com'tas oc courtesy may be said to exist in certain cases, 
as where the French Co,urts inquire ho'w our law would deal with a Frenchman in 
similar 0.r parallel circ~m-[~3o]-stances, and upon proof 0.f it, so dela1 with an 
Englishman in tho'se circumstances. This is t*ruly a comitas, and can be explained 
upon no other ground ; and I must be permitted to say, with all respect for the usage, 
it. is not w i l y  r~oncileable to any sound reawn. But when the Courts of one country 
consider the l aws  cvf another in which aay contract has bean ma,de, or is alleged to have 
tcaeen made, in wnstruing itp. meaning, or ascertaining its exi&ence, they can hardly 
be said to8 act from courtssy, e z  comitate; for it is of the essence of the subjwbmatbr 
to ascertain the meanipg of the parties, and t h t ,  they did solemnly bind themselves; 
and it is clear that yoa must presume them to, have intended wha4t t.he law o.f the 
co,untry sa,nct,ions 0.r suppows; it is equally clear that their adopting the forms and 
solemnities which that law presoribes, sholws their intention to, bind tiiemselves, nay 
more, is the only safe criterion of their having eatertained such an intention. There- 
fore the Courts o'f the co,unt,ry where the questioa arises, resort to. the 1a.w of the 
country vhere the contract waa made, not ex comitate, but, ex  debito j u s t i t i a ;  
and in order to explicate their o'wn jurisdiction by discovering tha.t which they are 
in quest of, and which alo3ne they are in  quest o,f, the meaning and intent of the 
parties. 

But whaStever may be the foundation of the principle, its acceptance in all 
systems of j u r i s p r u d e n ~  is unqu~tionable. Thus a marriage, good by the laws of 
one country, is hdd good in all others where the question of its validity may arise. 
For the question always must be, Did the partiw intend to wntraot marriage? And 
i f  they did that which in the pla,ce they were in is deemed a ma.rriage, they canno% 
reasonably, or sensibly, or safely, be co,nsidered otherwise than [fi31] aa int,ending 
a marriage coatra,ct. The h w s  of ea,ch nation lay down the forms and salemnitiea, 
a co,mpliance with which shad1 be deemed the only criterion of the intention to, enter 
into tbe co'ntract. If those la8ws a,nnex certain disqua,lificationB to parties ciroum- 
st.anced in a. particular way, or if they impose certain aonditioas precedent o'n certain 
parties, this falls exactly within the sa,me rule; for the preaumption otf law is in the 
one case that the parties are absolutely incapable of the coasent required to make 
the contract, and in the other case that they are incapable until they have complied with 
the conditions imposed. I shall only stop here to remark, that the Engli& juri& 
prudence, while it adopts this principle in words, would not perhaps, in certain c a m  
which may be put, be found very willing to a& upon it throughout. Thus we should 
expect that the Spanish and Portugueae Courts would hold an English marriage 
avoidable between uncle a,nd niece, or brother a.nd sister-in-lam, thoagh Bolemnized 
under papal dispensation, because i t  would cleady be avoidable in  th is cotuntry. 
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But I strongly incline to think that our Courts would refuse to sanction, and would 
avoid by sentence, a mrtrriage between t h w  rdativw contracted in the Peninsula, 
under dispensation, ~ t h ~ u g h  beyond a31 doubt such a macriage wouM there be valid 
bJ the lex l oc~con t rac t~s ,  aad incapable of being set aFride by m y  proceedings in that 
country. 

But the rule extends, I apprehend, no further than to the ascertaining of the 
validity of the contract, and the meaning of the parties, that is, the existence of the 
contract and its construction. If indeed there go tuo, things under one and the same 
name in different countries-if that which is called marriage is of a different nature 
in each-there may be some room E5321 for holding that we are to consider the thing 
to which the parties have bound themselves, according to its legal acceptance in the 
country where the obligation was contracted. But marriage i s  one and the same 
thing substantially all the Christian world over. Our whde law of marriage assumes 
this; and it is important to observe, that we regard it as a. wholly different thing, 
a different status, from Turkish or other masriagm among infidel nations, because we 
clearly never should recognize the plurality af wivee, and consequent validity of 
second marriages, standing the first, which second marriages the laus of those 
countries authorize and validab. This cannot be put upoa any rational groiund, 
except our holding the infidei marriage to be soniething different from the Christian, 
and our also holding Christian marriage to be the same every where. Therefore ail 
that the Courts of one country have to determine is, whebher or not the thing called 
marriage, that known rdation of persons, that rdation which those Courts are 
acquainted with, and kno’w how to deal with, haa been validly contracted in the other 
country where the parties professed to bind thelmselves. If the question is answered 
in the affirmative, a marriage has been had ; the relation has been mnstituted ; and 
those Courts will deal with the rights of the parties under it according to &e prin- 
ciples of the municipal law which they administer.* 

But i t  is said that what is called the es8ence of  the contract must alw be j u d g d  
of according to the lex loci; and as this is a somewhat vague, and for its vagueness, 
a. somewhat ~ruspicious proposition, it is rendered more certain by addnig, that 
dissolubility or ~ n d ~ ~ l u b i l i t y  is of the e~sence of the contract. Now I take this to be 
really pet.itio p r i ~ c i ~ i .  It is E5331 putting the very question under discussion into 
another form of words, and giving the answer in one way. There are many other 
things which may just a8 well be reckoned of the essence as this. If it is said that 
the parties marrying in England must be taken all the world omver to have bound 
tliemselves to live until dwth or an Act of Parliament “ them dot part;” why shall it 
not also be said that they have bound themsehes to live together on such terms, and 
with such mutual personal rights and duties, as the English law recognizes. and 
enforces? Those rights and duties are just w much of the -nee as dis~lubi l i ty  
or indiss~lubil~ty; and yet all admit, all must admit, that persons married in 
England and settied in ScotIand will be entitled only to the personal rights+ which the 
Scotch law sanctions, and will only be liable to perform the dutiw which the Scotch 
law imposes. Indeed if we are to regard the nature of the contract in this respect 
as defined by the lex loci, it is difficult to see mhy we may not import from Turkey into 
England a marriage of such a nature as that it is oapable of being  follow^ by and 
subsisting with anotber, polygamy being there of the essence of the contract. 

The fallacy of the argument, “ that  indissolub~lity is of the esselnce,” appears 
plainly in be t h i s :  it confounds incidents with essence; i t  makes the rights under a 
contract, or flowing from and arising out of it, parcd of the contract; it makes the 
mode in which judicatures ded  with those rights, and with the contract itself, part of 
the contract ; instead of considering, as in all soundness orf principle we ought, that 
the contract and all ita incidents, and the rights of the parties to it, and thei wrolngs 
committed by them repecting it, must be dealt with by the Courts of the E5341 country 
where the partiess reside, and where the contract is to be carried into execution. 

But at all everits this is clear, and it seems decisive of the point, that if, on wma such 
ground as this, a marriage indissoluble by the Zex loez is to  be held indisduble every- 
where; 80, conversely, a marriage dissoluble by t h e  lex loci must be held everywhere 
dissoluble. NOT i t  would 

[* See as to this passage an article on “ Noli-C~iristian Marriage ” by Sir Denais 

The one proposition ie, in  truth identical with the ather. 

F i ~ p a t r ~ c k  in Jour. Soc. Cornp. Leg. N.S. No. V. p. 374.1 
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follow from hence, or rat;her it i s  the wmm p r o ~ o ~ i ~ o n ,  &t a ~ a . r ~ i ~ e  # n t r a c ~  
in  Swtland, where it is d ~ ~ l u b l m  by reawn of a ~ u ~ ~ r ~  or of noa- 
d ~ ~ ~ u b l e  in EngIand, and &at, at the sui% of eitlier pa&,y. Themfore a wife  married 
in  Scotland might s,ueher husbrtlla in our Caaurb for adultmy, er for a ~ n t i n g  himself 
four ymm, and ought to obtain a divorced v ~ ~ c ~ ~ ~  m ~ ~ r ~ ~ ~ o ~ ~ ~  Nay, if the marriage 
had b m  s o l e m n i ~  in Prumia, eithw party might obtain a divorce cra the. ground 
of incomp%ti~i l i t~  of temper ; and if it had been ~lemnized in France during %he 
earlier p e r i d  of the revolution, the mere ochnmnt of the padiw ought to su%ce for 
d i s s o ~ v i n ~  it here. Indeed, another con~equence would follow from this doctr~ne of 
mnfounding with the nature of the contract that  which, i s  only eb matter touching 
the jurisdiction of the Courts, and their power of dealing with the righte and duties 
of the parties to it: if there were a country in which marriage covld bo diesolved 
without any judicial proceeding a t  a& merely by the pi*rtles agreeing in  tn 
separate, every &her c ~ u n ~  ought to s ~ c ~ o n  ib ~ ~ i b r a t i o n  had in pais there, and 
uphdd a w e n d  ~ ~ r r ~ ~  c o n t r ~ t ~  after suck a ~ p ~ r a t ~ o n .  J[t may safeiy be 
amert-ed, th%t &Q &surd p r ~ p ~ t ~ o n  new%- could fer a. mement be e n ~ r - ~ ~ 3 ~ ~ ~ ~ ~ ~  ; 
and yet iti is no% like, but identical wi th  the ~ r o ~ ~ ~ ~ o n  upon which &e main body 
of the ~ p p e l ~ a . n t ' ~  
mu& be dscidgd in  

idering the csntract as tot it& nakure and so~emni~ie~ ,  
and e ~ ~ n i i n i n g  how far, being E n g l i s ~ ~  and entered ink with refwecnce w l y  ta 
Engla-nd, it could be diwlved by a Scotch sentence of divorce. But, tfie circumstance 
of p a c k &  ~ l o n g ~ n ~  to one country ~ a r r ~ i n ~  in another (which is the before US) 
presleate the qu&tion in another light, In  personal contracts much depends upon 
the parties1 having regard to the country whwei it is to be acted under, and to receive 
its execution ; upon their making the contract, with a view t o  its execution in that 
countzy. The ~ a ~ ~ a ~ % c o ~ ~ r a c t  ie ~ p ~ a ~ i e a ~ ~ y  one whicb parties m&e wit11 an  
~ ~ m ~ ~ a ~  view to the ueuaa place crf their rmidence. An ~ n g ~ i s ~ ~ ~ a n ,  ~ a r r y ~ ~ g  
in Turkq,  c o ~ t ~ a ~ t ~  a ~ i ~ ~ ~ ~ e  of an E n ~ ~ ~ ~ h  kind, that is, exeluding plurality of 
Fives, bemuse he ie a>n E n ~ l ~ s ~ m a n y  and only reaiding in  Turkey and under %ha 
~ ~ h ~ m ~ t a , z ~  lam a € c ~ d ~ r i t ~ l ~  and t ~ m p o ~ a r ~ l y ,  axxd because ha marries with a view 
of being a married man and having a+ wife in England, aad for EngliBh purposes; 

uently the incidenb and effects, nay, the very nature and asencts (to use the 
l a n ~ a ~ e  of the Appellant'8 a r ~ u i n ~ t ~  must be asce~,a,~ned by the ~ n g l i € h ,  and nab 
by the Turkish lam. Sa of acn ~ n ~ l i s h m a ~  marrying in Prussia, where ~ncompatible 
temper, t#ha<t is, disagreement, may d i w h  the contract; as he marrim with a view 
to E ~ ~ ~ i s l ~  dmnicile, his contract will h judged by E n g l i ~  lam, aad he caanot apply 
for a, divorce, hetre, upon the ground of incon~patib~e tempers. In E6361 like manner, 
a. domiciled Scotchman may be E;aid ta contract not a<n English but a Scotch marriage, 
tholugli the consent whebrein i t  consist& may be testified by English m&xmities. The 
Scotch parties, looking t o  residence and rights in Sootland, mt"y be held to regard the 
nature and ineidentrs and c o n ~ u e n c ~  of the: mntract, ~ ~ o r d i n g  to the la%w of thak 
 count^, their home : a c ~ n ~ ~ x i o n  ~ ~ r m e d  for c ~ h a b ~ ~ ~ t ~ ~ n ,  for ~ u t u ~  comfort, pro- 
bctian and endearment, a&pppmrs to ?x a  con^^,^^ ha;ving a$ mwt peculiar reference 
to. the c o n t ~ ~ p l a t ~ d  residence of %he wedded pair; the home whwe t&ey are to fulfil 
their mutual promime, and perform those duties which were the object@ of the union ; 
in at word, t<heir domicile; the place w beantif ully dmribed by tfie civilian : '' Bomi- 
eZ&i ~ ~ o ~ ~ e  ~~t~~~~ c o ~ v ~ ~ ~ ~  ~~~~~ p f e s f ,  4% eo scilicet Iocn, ie quo l a ~ ~ m ,  remna- 
que ae ~~~~r~~ s ~ ~ ~ u ~  ~~~~u~~ c o ~ $ t ~ t ~ ~ ~ ,  wade m ~ s u s  mm s i t  ~ ~ $ c ~ $ s ~ ~ ~ ~ s ,  s i  
IbihiJ auocet, zmdeqee cum pmfec&$s e&,  ere^^^^ uidetar  " (Vwt ad Pand. Lib. 
5, tit. 1, 8. 92). It certainly maF wen IXJ urged, both with a v i m  tcr tsle general 
queatlon o f  le& in&, and especially in  anmering the argument of the! alleged essentiat 
quality of indissolubility, that the partiels to a. contract like t;hiRi mu&:, be lield em- 
phatically to enter into it with a rderence to their own dormicile and its laws; thati 
the contract, assume8, aa it were, a local aapeot j but  &a& a t  aay rate; i f  w e  infer the 
nature of any mutual obligation from the presunmd ~ ~ ~ n ~ o n ~  d the p a r t h y  md if 
we ~ ~ ~ u K ~ l e  those ~ i ~ t ~ n t ~ o n s  from suppoein~ that the pa,rtiee+ had 51, particular sy&em 

laws in Chair view (the only f o u n d a t ~ o ~  of &a argument for &e A p ~ ~ ~ l a n ~ ~ ~  them 
i e  f d y  more m?asun to Z~UppOSe they bad the fa%- of their own hotme in their vim,  
where they pqmsed to [$3r31Q five, than the la;N of the &ranger, under which they 
~ a p p e ~ e ~  for tshe momenii trp be. 
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Suppose w e  take n5w another but a very obvious and intelligible view of thec 
mbject, and regaxd the divorce iiot a8 a, remedy given to the injured pa+ty, by freeing 
him from the chain that binds him to a guilty partner, but m a punishment inflicted 
upon crime, for tile p u r p a e  of preventing its repetition, and thuo keeping public 
morals pure. Tit6 language of the Scotch acts plainly c o u n ~ n a ~ c e ~  thia view of the 
rnatker, a-nd we may oherva how strongly it bears upon the present quwtion. No 
one can doubt that every Sta<te has the right to visit offence8 with such penalties 
as to it8 legislative wisdom shall eeem meet. At one time adultery wa8s punishable 
capitally in England ; it i s  801, in certain cases, still by the lekter ob the Scotch 1a;w. 
~ h ~ v e r  committ~d it must have suffered tbat p u n i ~ m e n t ,  had the law been enforced, 
and withoutu regard to the marriage, af which he had violated tlie duties, having been 
contracted abroad. 
question being r a i d  ae to where the contract had been made. Suppcw again that 
the proposition, frequently made in modern times, were adopted, and adultery were 
declared to bei ab misdenieanor, c d d  any one, tried for it either here or in Scotland, 
set up in his defence, that to tlie law of the country where he was, married there was 
no such offence known? In like manner, i f  a digruption of the marriage tie is the 
punishment denounced again& the adulterer for disreprding its duties, no one can 
pretend that the t ie being dwlared ~ndissolubIe by the laws af the countzy where it 
wag knit, could afford the least defence against the execution of the la'w declaring 
its [538] dissolution to bei the penalty of the crime. Whoever maintadns that the 
Scotch Courts are to take cognizance of the English law of indissolubility when called 
upon tcv inflict the penalty of divorce, must, likewim be prepared toe hold that, in 
punishing any other offence, the same Court8 are toe regazd the h w s  of tlm State whore 
the culprit was born, or where part  of the tramaction passed; that, for example, R, 

forgery being committed on a foreign biIl of euchaager, the punishment asvttrded by 
the foreign law i s  to regulate, the visitation o f  the offence under the law of Sc&land. 
It may safely be akwrted, that no instance whatever can be given of the criminal law 
of aay country being made to bend to: that of any other in a.ny part  of its adniinis- 
tration. When the1 Roman citizen carried abroad w i t h  him his rights of c i t i z ~ ~ i ~ ~ ~ p ,  
aad basted ?&at he could plead in all the Courts of the world " civis  mu^ sum," 
his b a s t  was founded not on any legal principle5 but upon the fact that his barbarian 
cauntrynien had overrun the world with theii arms, reduced al€ laws t o  silence, and 
a,nn~hilated WE ind~p~ndence  of foreign legis la tur~.  Their e'ratars regarded this 
very plea< as the badge ol universal slavery, which thelir warrior8 had fixed upon man- 
kind. But if any fofreigner had come to Rome, and committed a crime1 punishable 
with Irns of civil rightr, he would in vain have pleaded in bar of the cap'tis dirnimutio, 
that citizelnship was indelible and indestruct~ible in the country of his birth. The lex 
loci must needs govern all criminal jurisdiction, from the nature of the thing and the 
purpose of that jurisdiction. How then c m  w e  Bay, that  when the Scotch law pro- 
nounces the d ~ ~ I u t i a n  of a* marriage to be tfie punishment of adultery, tbe Scotch 
G Q U ~  can be j u s t i f i ~  in im-r539]-porting an exception in favour of those who had 
contracted an English marriage ; an exception created by &e English law, and to the 
Scotch law unknown f 

But it may be said, that the offence being c c v m ~ i t ~  abroa-d, and not within the 
Scotch territory, prevents the application to it of the Scotch criminal law. To this 
it may however be answered, that where a person has his domicile in as given country, 
the laws of that co~nt , ry  to which he owes allegiance may visit even c r i ~ i n a l l y  dences 
commitkid by him out of its territory. Of thicli WB have many instancw in our own 
jurisprudence. Murder and treason, committed by Englishmen abroa,d, are triable 
in England and punishable hetre. Na*y, by the bill which I introduced in 1811, arid 
which is constantly acted upon, British subject8 are liable to+ be, convicted of felony 
for ~ l a ~ ~ t r a d i n g ,  in whatever part of the world cemmitted by them. It would no 
d ~ ~ b t i  be going far to  hold the wife criminally answerable to the law of Scotland, in 
respect of her legal damicile being Scotch. But we are hers not so much arguing to 
the merits of this cage, which has abundant other ground to rest upon, a8 to the general 
principle; and a t  aay rate the argument would a*pply to the case most frequently 
mooted, of English married parties living ~ m p o r a r i l y  in Scotland, and adultery 
being there ~ m ~ i ~ t ~ e d  by one of %&em. TO such a, St.rtt% of facts the whole a r ~ u m ~ t  
now adduced ipi applicable in i t s  full force ; and without admitting that application, 

Indeed, in executing such statutes, no one wer heard of 
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well see how we can hold that the Scotch ~ ~ i s l a t ' u r e  ever p that 
supreme power which is a b ~ I u ~ ~ y  ~ e n t i a ~  to the very natura and ~ x ~ s t ~ ~  of a 
l e g i ~ a ~ u r e .  If we deny this application, we tsuly adniit that the Scottish Paxliament 
had no right to punish the offence of aduItery by the pe-na&y of  divorce. Nay, we 
h d d  E5401 that English partiee had a right to viola& the Scotch crimina.! law with 
perfect impunity in one mential  part~cular;  for, suppom no other penalty had been 
provided by the Scotah law except divorce, ttu. En~ligh o ~ ~ n d ~ r ~  a ~ a i n a t  that law 
must go unpunishtjd. Nay worse still, all Scotch psrtiert who chese tcr avoid the 
p u n ~ s ~ ~ n ~ ~ t  had only ta marry in  England, and tbhhcsn the law, the criminal law d 
their own country, btxrtme inoperative. The gross absurdity of this atrikee me a? 
bearixtg directly upon the argument, and a5 greatstr thsn &a& of aany conwquencw 
which I remember to have seen deduced from almost any disputed po&tion. It may 
furtlmr be remarked that t h i s  a ~ u m e n t  applies equally to the cam, if we admit &ab 
fie ScatGh divorce ie invalid out of Scotland, and consequently that it  staads welt 
with even the p r i n c i p l ~  of Lolley's caw. 

In order to dispose of the present q u ~ t i o n ,  it is not at all n ~ e ~ r y  on &ha one side, 
to support, 0-1" on the ethw to ~ ~ p e ~ h ,  the au t~~or i ty  Qf Lolley's caw, or of any other 
which rmy have been d a ~ ~ n i n e d  in E ~ ~ # ~ a ~ d  upon that au~hor~ty .  !Fhis ought to 
ba ~ t ~ d ~ I y  borne in mind. The ~ ~ o l u t i ~ n  in Lolley's cam was, that  an ~ n g I j ~ h  
i ~ ~ a , r ~ i a ~ ~  could not be disdved by any p r o ~ ~ d i n g  in the Cow& of any othw ~ u n ~ y ,  
for Engliah purpow;  in other words, that the Courh of thie country will not 
recognize the validity of R Scotch divorce, but will hdd  the divorced wife dowable 
of a a  English &ate, the divorced husband tenaat thereof by the curtesy, aad either 
party guilty of febny by contract~n# a second marriage in  Enghnd. UPOR the 
form and effect of such divorce in Scotland, and for  Scotch purpowq the Judge@ 
gave, and indeed could give, no opinion ; and as there, would brs nothing Iqplly im- 
~ o ~ ~ b ~ ~  in a marriage being good in one @41] country which WRE p r o h i b i ~  by the 
lalw of another, EO if  the conflict of the Scotch and English law b complete and ir- 
r E a o ~ c ~ l ~ b l ~ ,  there is nothing legally ~ n ~ p o ~ ~ b l e  in a divorce being valid in the one 
country which the Court6 of the other may hold to be a nullity. bolley'e case, them- 
fore, cannot be held to decide &he present, perhaps not even to- a~~~ it in principle. 
In another paint of view it i s  inapp~icable ; for, t3rtough the deoision was not put upon 
m y  ap./peeial c ~ ~ u I n s t a n c e ~  yet in  fairly consid0ring its app~icat,ion, we cannot lay out 
of view that the part-ies were not only married, but really dori~ic~Ied in ~ n ~ ~ a ~ d ,  and 
had rmorted to Stwtland for &e xnai~ife~t, purpose of obtaining ab tempora~,y and 
fictitious domicile there, in order to give the Scotch Courts jur~$dict,ion over them, 
and ena(b1bltU them to dissolve their marriage; wherwis here the domicile of the partiee 
i s  Scotch, and the p rocd ing  is bona $de taken by the hu8bnd in  the Courts of hi8 
own country, to, which he i s  amenable, and ought to have free accme; and no fraud 
upon the law of any other country is practised by the suit. It must be added that, 
in h f l q +  ease, the English marriage had b e n  contracted by Engliah pasties, without 
any view to the execution of the contract at  any time in Scot~and; whereaa the 
~ a r r i a g e  now in question was had by a ~ c o t c ~ ~ m a ' i ~  and a? woma,n whom i.be contzact 
made Scotch, aad thereforo may be held to have cont~nip~ated an e x ~ u t ~ o n  and 
e f f ~ t ~  in S ~ t l a n d .  

But althougi~, for these ~ $ o n s ~  the support of my o ~ i n i ~ i ~  does not require that 
I &ould dispute the law in hlley's caw, I Rhould not be dealing fairly with this 
importa,xit q u ~ t i ~ i ~ ,  if I were ta avoid t ~ u c h i n ~  upon that, subjmt ; and a& no decision 
of this Rousa has ever adopted that rule, or assumed its fS@] princ~ple for sound, 
a,& act& upon it, I am entitled here ta express t8he difficulty which I feel1 in accedilig 

that, doctrine---a difficulty which much d ~ l i ~ r a t i o n  and frequent discussion with 
t,he greatestl lawyers of the age, I might say both of this and o f  the last ape-ha8 not 

If no deci&on had ever been pronounced in th i s  country, r e ~ o ~ n i z i n ~  the validity 
of scotch n i ~ r r ~ a ~ ~  t#rtween Engli& parties, going to Scotland with the PU~POSC, d 
m a p i n p  fi-om the ~ ~ t h o r ~ t y  of the E n ~ ~ i ~ h  Xa-R., I ~ ~ u ~ d  have felt it much eas-ier to 
~ c q u i ~ c e  in the dmisiou of which I am gpeakin~:  for then it might have h n  said, 
~ s i ~ ~ n t ~ ~  mough, that whatever may bR the Scoitch n ~ a ~ i a ~ e  law ~~~g i& awn 
subjecb, and for the g o v ~ r n ~ e n t  of ScOtQh q u ~ t ~ o x ~ s ,  @UPS i s  in  i r r ~ o n c ~ l e a b ~ %  
~ ~ ~ ~ ~ c t ~  with it, and we ~ n n ~  permit the positive e n ~ t r n ~ t ~  of our s t ~ t u t ~ b ~ k .  
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and the principles of our c o ~ ~ n o n  law, t o  be violated or  eluded, by merely crossing 
a river, o r  an ideal boundary line. Nor could anything haxe been more obvious thaa 
the cox~s is~r~cy  of those, who, l ~ o ~ d i n g  &at no u n m a r r i ~  parties, i n ~ ~ p a b l ~  of 
marryiug here, can, in  fraud of our law, contract at valid masriage in Scotland, by 
going there for an fiour, should also hold the cognate dmt-rine, that no iriariied 
parties can dissolve an English marriage, ~ndisso~ub~e  tiere) by r ~ a ' i r ~ n g  t~iit~ker 
for six weeks. But upoa this firm ground the decisions of all the English Courts have 
long since prevented U B  from taking our stand. They have held, both the Consis- 
torial Judges in C o n i p t m  v. ~ e a ~ c ~ ~ f t ,  and those of the coinmon law in I Idwton  v. 
~ ~ ~ e ~ ~ ~ ~ n ,  the doctrine un~forni~y recognizd in all ~ u ~ e q u e r i t  cases, and acted upon 
daily by the Erigiish people, that a Scotch marriage, coxitmeted by English parties 
in the face and in fraud IS431 of the English law, is valid t 5  all intenta and purposes, 
and carrim aXI the real and all the personal rights of an English marriage, affecting, 
in its ~ n s e q u e n c e ~ ,  land, and honours, and duties, and privileges, precisely a8 does 
the most,lawfu~ and solemn ~ a t r ~ m o n i a l  contract entered into among ourwlve, in 
our own churches, according tcu our own ritual, and under our own statutes. 

It ib  quite i n ~ p o ~ i b l e ,  after this, to say that we can draw the line, aad hold a 
foreign law, which we acknowledge ail-powerfuK for making the binding ~ o r i t r ~ t ,  to 
be utterly impotent to dissolve it. Were a sentence of the Scotch court  in a dwlarator 
of r ~ a r r i a ~  to be given in evidence here, it would be coiiclusive that the parties wer0 
man and wife; and no exception could be taken to, the1 admissibility or the effect of 
the foreign evidence, upon the ground of the parties having bem English, and 
repaired tcu Scotland for the purpow of escaping the, provisions of the English law. 
A similar sentence of the same Court, declaring the marriage to be dissolved by the 
sanie taw of Scotland, being now supposed to be given in evidence between parties 
who had married in England, ca-n it, in any c o n s i s ~ ~ ~ c y  of reason, be objected to the 
reception or to the force of this sentence, that  the contract had b e n  made, and the 
parties had resided here? In what other contra& of a nature mereIy personal-in 
what other transaction between men-is such a rule ever a , p p l i e d ~ u c h  an arbitraxy 
and gratuitous distinotion m a d e s u c h  an exception r a i d  to the universal position, 
that t ~ I i n ~ s  are to bs d i a s o l v ~  by tJie same process whereby they are bound t o g e ~ ~ ~  : 
o r  rather, that the tie is to be loosened by reversing the operation which knit it, bvt 
reveilsing the operation according to the same rules'? What gave E5443 force to the 
ligament? If a  contra^^ for saie of a cftatbl i s  mad% or an obligatiori of debt i s  
incurred, o r  a chatbl is pledged, in one country, the sale may be annulled, the debt 
released, and the pledge redeemed, by the law and by the forms of another country, 
in which the parties happen to reeide, and in whose Courts their rights and obliga- 
tiona come in question ; unless there was an express stipulat~on in the! contract itt3df 
against such avoidance, relmse, or redemption. But ak M X Y  ratec this is certain, that 
if  the laws of one country aad itr3 Courte r ~ o g n i w  and give effect to those of another 
in respect of the constitution of any wntrach, they must give the like recognition and 
effect to tlims same foreign laws when they declare the same kind of contract dis- 
solved. S u p ~ ~ e  a party, forbidden to purcliase from mmther by our equity as 
~ d m i n ~ s t ~ ~  in the Cou* of this Country (and we have some restraints upon certain 
parties which come very ne& p r o h i ~ i t i ~ n ~ ,  and suppose a sate of chttttels by one to 
anotlier party st,and~ng in this relation towards each other, should be effected i n  
Scotland, and that- our Courts here should (whether rig& or wrong) recognise such f i  
d e ,  because the Scotch law would affirm it---aurely it would folIow that our Courts 
inust elqually recognise a mcisaion of the cont,ract of sale in Scotland by any act 
which the, Scotch law regards ae valid to rescind it, although our own law ruay not 
regard i t  as sufficient. Suppoae a questbn to ariw in the Courts of England re- 
specting the execution of a contsracta thus made in this country, and that the abjwtior~ 
of i+a invalidity were waived for some reason; if the partty resisting ib esecutiori 
were to produce either R sentence of a Scootcli Court d ~ ~ ~ ~ i r i ~  it rescinded by a Scatcli 
matter done in gm&, or were merely t5 pro-[545]-duce evidence of the thirig so done. 
and proof of its amounting by the Scotch h w  to a. mscissioa of the contr$tct--l 
appre~iend that the party relying on the c o x i t r ~ t  could xiever he heard t~ say, -1  Tile 
contract is English, and the Scotch proceeding i s  i m p o ~ t  50 dissolve it." The reply 
would be, '' Our  English Courts have ~ w h ~ ~ i e r  right o~ wrong) recognised ttte validity 
d a Scotch ~ ~ r o c ~ i n ~  to c 0 m p 1 ~  the obli~ation, and c m  nor lomger d a y  the validitr 
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of a similar but reverse proceeding to dissolve it--um-umqqmdpue d i s s o l v i t w  e o & n  
modo quo tigatw.” 

S u p p w ,  for anothey example, that  the law of this wuntry precluded an infant or 
a married woman from borrowing money in any way, or from binding themselves by 
d e d  (which is the fact), and that in another country those obligations could be 
validly incurred; it is probable that our law and our Courts would recognise the 
validity of such foreign obligations. But suppwe a feme covert in B foreign 
country had exwuted a power, and conveyed an interest under i t  to aslother f eme  
covert in England, could it be endured that where the donee of the power produced 
a release under seal from the feme covert in the same foreign country, a distinction 
should be taken, and the Court here should hold that party incapable of releswing 
the obligation’t Would it not be said tJ1a.t our Courts, having decided the contract 
of a. feme cove& b be binding, when executed abroad, must, by parity of reason, 
hold the discharge or release of the feme covert to be valid, i f  it be vdid in the m e  
foreign country1 

Nor can attempt succeed, in this argument, which mta upon distinctions takeh 
between marriage and other contracts, on the ground that its effects govern the 
enjoyment of real rights in England, and [a461 that  the English law alone can 
regulate the rights of landed property. For, not to mention that a Scotch marriage 
between English parties gives English honours and estates to its issue, which would 
have been baatasd had the parties so married, or pretended to marry, in England ; 
all personal obligatione may in their consequences affect real rights in England. 
Nor does a Scotch divorce, by depriving a widow of dower or arrears of pin-money 
charged on English property, more immediately affect real estate here, than a bond 
or a judgment relased in Scotland according to Scotch forms, discharges real estate 
of a l ie@, or than a bond executed, or indeed a simple contrac~ debt incurred in 
Scotland, eventually and cons~uentially charges English red estate. 

It appears to me quite certain that those who decided Lollg’s case did not look 
sufficiently tm the difficulty of following out the principle of the rule which they laid 
down. A t  first sight, on a cursory survey of the question, there seenis no great 
impediment in the way of a Judge who would keep the English marriage contract 
indissoluble in Scotland, and yet dlow a Scotch marriage to have validity in Eng- 
land ; for it does not immediately appear how the dissolution and the constitution of 
the contract should come in conflict, though diametrically opposite principles are 
applied to, each. H u t  oaly mark how that conflict arises, and how, in fact and in  
practice, i t  must needs arise as long as the diversity of the rules applied ie main- 
tained. When English parties are divorced in Scotland, i t  seems easy to say, “ We 
give no validity to this proceeding in England, leaving the Scotch law to deal with it 
in that country; and with its awards we do not in anywise interfere.” But the time: 
speedily arrives when we can no longer refuse [54q to interfere; and then see the 
inextricab~e confusion that instantly a r i w  and involveg the whole subject. The 
Engliah particls are divorced-they return to England, and one of them marries 
again : that party is met by Lolley’s case, and treated as a felon. So far  all is smooth. 
But what if the seoond marriage is contracted in Scotland? and what. if t h e  issue of 
that marriage claims an English red estate by descent, o r  the widow demands her 
dower? Lolley’s case will no longer serve the purpose of deciding the rights of the 
parties-for Lolley’s ewe is confined to the effects of the Scotch divorce in England, 
and professw not to touch, as, i n d d ,  they who decided i t  had no authority to 
touch, the validity of that divcurce in Scotland. Then the marriage being Scotch, the 
l e s  roci must prevail by the cases of Oompton v. Beawroft, and Ztderton v. Zlderton. 
All its consequences to the wife! and issue must be dealt with by the English Courts ; 
and the same Judge, who, sitting under a commission ocf gaol delivery, has in the 
morning sent Mr. LolIey to  the hulks for felony, because: he re-marrid in England, 
and thedivorce was i n s u ~ c i e ~ t ,  sitting at nis i  p * w  in the afternoon, must, give the 
issue of Mrs. Lolley’s second marriage an estate in Yorkshire, because, she r a m a r r i d  
in  Sootland, snd must give it on thca prwise ground that the divorce was effrctual. 
Thus t h  divorce ia both valid and nugatory, not according to its o m  nature, or the 
1 % ~  of any one State, but according to the accident whether a, transaction which 
follows upon it, and does not necessarily OWUY a-t dl, chanced t5 take place in one 
part of the Island or in the other; and yet the felcmy of the husband deptvided entirdy 
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upon his not having beem divorced validly in Scotland, and nrPt at all upon his oat 
being divorced validly in England; and the title of ,&e wife’s issue to the 
euccession, or of herself to dower, depends wholly upon the same husband having been 
validly divorced in  tha-t sanie country of Scotland. 

Nor will it avail to contend that the parties marrying in Scotland after a Scotch 
divorce, ie in fraud of the English rule as laid down in that celebrated case. It may 
be so; but it is not more ifi frmdeem legis Angl‘icmaus, than the marriage wet8 in 
Compton v. Bearcroft, which yet has been held good in all our Courts. Neither will 
it avail to argue that the ind is~luble  nature of the English marriage prevent8 those 
panties from marrying again in  Scotland as wdl as in  England; for the rule in 
Lolley’s ca,m hm no greater force in disqua~ifying partits from marrying in Scotland, 
where that is not the rule of lam, than the English Marriage Act h w  ixi d i s q u a ~ i f y i ~ ~ ~  
infants from marrying without banns published ; and yet these may, by the law of 
England, go and raazry validly in Scotland. Indeed, i f  there be any purely ~ c ~ o n a ~  
disqua~ificat~on or i ~ i c a ~ ~ ~ i ~ ~  caused by the law, and which, more than arty cthef, 
may be said to travel about with the party, it is that which the law raises upon a 
naturd s&ztus, as that of infamy, and infixes on thow who, by the order of nature 
itself, are in that eonditiou, and unable: to shake i t  OB, or by an hour ts, accelerate 
its ~ r m i n a t i o n .  

If, in a matter confessed~y not clear, and very fa8r from being unincurnhered with 
doubt and difficulty, we find that manifest and serious inconvenience is sure t o  result 
from one vielw, and very little, in comparison, from adopting the opposite course, 
nothing can be a stronger reason for taking the latter. Now surdy it &rikee every 
one that the greatest hardships must occur to parties, the greatest embarrassment to 
E5491 their righb, and the utmost ~ n ~ n v e n ~ ~ n c e  to &e Courts of Justice in  both 
countries, by the rule being  maintain^ aa laid down in LolIey’s case:---The greatest 
hardship to parties; for what can be a. greater grievance than that parties living 
bona fide in Engla‘nd, though ~ r n ~ 5 r ~ r i I y ~  should either not be allawed to mamy nt 
ail during their residence here, or if  t h y  do, and a f ~ e r ~ a r d s  re2urn to their own 
country, ha-wever great its distance, that they must be deprived of all remedy in case 
of m~sconduct, however a g g r a v a ~ ,  unless they u n d e r t ~ e  % voyage back to ~ n g l a n d ,  
aye, and unless- they can comply with the ~ ~ r ~ i ~ e n ~ y  forms in  serving notices :- 
The greatest e~barrassment  te their rights ; for what can be more embarrass in^ than 
that a person’s ~ € u t ~ ~ s  should be involved in  uncertainty, and should be subject to 
change its nature as he goes from place to place; that he should be married in one 
country, and single, if not a felon, in another ; bastard here, and legitimate there4- 
The utmost inco~ivenienc~ to the Courts ; for what i n c ~ ~ ~ v e n i ~ i ~ c e  c m  be greater than 
that they should have to regard a perwn as rnwried for one purpose, and not for 
another-single and a. felon if he marries a few yards ta the ~ o u t ~ w a r d ;  1awfuIIy 
married if the ceren~ony be p ~ f o ~ ~  a f6W yards to the! north-a bastard when he 
claims land j legitimate when he s u a  for personal succession-widow when she 
demands the chattels of her husband ; his concubine when she counts a s  dowable of hie 
land B 

It is in vain to remind us of the opport.unity which a. strict adherence to the lex To&, 
with respect to d i ~ ~ l u t ~ o n  of the contra&, would give to violators of our E n ~ ~ i s ~  
marriage law. This objection comes tcm lab .  Before the validity of Seot& 
rnarriagea had been supported by decisions too nunierous arid too old for any [6f@3 
q ~ ~ t i o n ,  this argun~ent ctb ~ ~ c u ~ ~ ~ n ~ e n € ~  might have been urged and set again& 
those other reasons which I have adduced, drswn from the same consideration. But 
we have i t  now firmly established as the law of the land, and daily acted upon by 
persons of every condition, tha,t, though the law otf England incapacitates parties 
from ~ r i t r a c t i n g  marriage here, they may go for few minutes to the Scotch border, 
and be married as effectua3y as if they had no incapacity whatever iu their ~ w n  
~ u n t ~ r ~ ,  and tlmn return, afbr eluding the law, b set its p r o ~ ~ i b i t i o n ~  at defiance 
without incurring any penalty, and to obtain ib aid without any difficulty in securing 
the enjoyment of all the rights incident to the married state. Surely there is neither 
sense nor c ~ n s i s t ~ i ~ c y  in co~pla in ing  of the risk, i n f r ~ t i o n  or evasion arising to the 
English law from supFort in~ Scotch divorces, after having thus given k~ the Scotck 
~ , u ~ ~ ~ ~ ~  the power of eluding, and breaking, and defying that law for so many 
years. 
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I have now been ~ m m e n t i n g  upon Lalfey’s case on its own p r i n c i p ~ ~ t ~ a t  is. 
regarding i t  as merely laying down a rufe for England, and prescribing how a 
Scotch divorce shall be considered in this country, and dealt wi& by its Coi~.tS. I 
have felt this the more necessary became I do not see, for the reasons which have 
o c c a s i o n ~ l ~  been adverted to in treating the other argument, how, c o n s i s ~ ~ j t l ~  with 
any principle, the Judges who decided the cam could limit its application to England, 
and think that i t  did not decide also on the validity of the divorce in Scotland. Thy 
certninly could not hold &e second English marriage invalid and felonious in 
England, without assuming that the Scotch divorce was void even in Scotland. In 
my view of the present question, t h e r ~ ~ ~ 5 l ] - f o r e ,  i t  was fit to show that tlie Scotch 
Courts have a good title to mnsider the principle of Lolley’s caw erroneous Even as 
an English decision. This, i t  is true, their Lordships have not done; and the 
dudgment now under appeal is rested upon the ground ot the Scotch divorce being 
s u ~ c i e ~ i t  to determine the ~ a r r i a g e  contract in Scot la~d only. 

I must now observe, that supposing (as may fairly be c o R c l u d ~ ~  Lolby’s case to 
have decided that the divorce is void in Scotland, there can be no ground whatever 
for holding tliat it  is binding upon the Scotch Courts on a question of Scotch law. 
If the case and the authorities of  that  law are against it, the learned persons who 
adr~iin~ster the system of jurisprudence are not bound to regard-nay, they are not 
entitled to regard-an E n g l ~ s ~ ~  decision, framed by English Judges upon an English 
cage, and devoid of all authority beyond the Tweed. 

pr’ow, I have no doubt at all that the Scotch authorities are in favour of the 
~urisd~ction, and suppart the decision under appeal ; but I must preniise that, UIII~SS 
i t  could be shown that they were the other way, my mind ie made up with respect 
to the principle, and I should be for affirming on that ground of principle alone, if 
precedent or dicta did not displace the argument. The principle I hold so clear upon 
grounds of general law, that the proof i s  thrown, according to my view, upon those 
n Iio would show the Scotch law to be the other way. 

In a~?~roaching  this brancli of the question, it is most ~mportaiit to remark, that 
there may be a very small body of judicial authority upon a point of law very well 
established in any country; nay, that oftentimes the less doubtful tlie point is, tlie 
fewer cases will you End decided upon it. Thus no one denies [5521 that the Scotch 
Consistorial Court had, ever since its ~ t a b l i s ~ ~ ~ i e n t  upon the Reforiitation, bean in 
the practice of pronouncing s e n ~ n c ~  of divorce for adultery. The Catltolic resligion 
was abolislied by the Parliament of Scotland in 1560; and tlrree years after that 
important event, we find a statute made, the Act 1563, e. 74, in whicti, after a preantble 
expressing great and lively horror of the “ abomix~ab~e and filthie vice of adultery,” 
(an opinion, perhaps, more sincere in the estates of Parlianieiit than in the Queen,) 
it is declared to be a capital offence, if “ notour ” (notorious) ; aud all other adultery 
is to continue punishable as before, but with an express saving of the riglit to “ pur- 
sue for divorcement for the crime of adultery, conform to (according to) the law.” 
For above two centuries tbe jurisdiction thus recognized by the statute had been 
exercised by tLe Cons~storial Courts. Nor was any objwtion whatever niade to the 
want of jurisdic~ion over partiw, in re%pect of their domicile having been foreign 
or tlie marriage contracted abroad. In truth, the view which the law took of adultery 
as a crime punishable with even the severe& of penalties, awms almost to prtselude 
any such exception. If a person were indicted under the statute for notour adultery 
~ o n ~ ~ i i ~ t t e d  in Scotland, tie clearly never could have defended himself by showing her 
had been married in EngJand, and was only temporarily a resident in Scotland ; so 
there seenis never to have been any such distinction taken, in giving the irljured 
party the civil remedy against the offender by dissolving tlie marriage. That 
~ r ~ ~ l ~ s h r r ~ e n  temporarily rwiding in Scotland have been in use to sue for divoreesr 
froiri marriages contracted in England, eveer since the intercourse of the two countrim 
became constant by the union first of the Crowns and then of the Kingdoms, [553] 
i s  a fact of much importance, and it is not disputed. ‘I310 importance1 of it is this- 
that tlia Courts adniinistering the law of divorce have, with a full knowldge that 
they were d ~ ~ o ~ v i n g  E i i ~ l i s ~ i  ~ I a r r i a ~ e s ,  never i n q u ~ r ~  further tha.n was necassary 
for ascei~aii i~ng tbat the Pursuers and ~ e f ~ n d e r s  had acquired a domicile in S e o t  
land, and tben exercised the jurisdict~on without scruple, and without any h ~ i t ~ t i ~ n .  
This i s  a clear proof that the law, &e Scotch law, was always understood arnong its 
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pr=titioners, and by the Judgw of the country, as the present decision supposes it 
to h; and such a long continued and ~ n q u ~ i f i ~  practice is a fufly betkr proof of 
what that law is, than even a few occasiond decisions is fora contefitioso. It would 
be a dangerous thing to admit that generally recognixed and loag continued practice 
should go for n~th ing ,  merely because, until a. few years ago, no one had b r o u ~ h t  
those principles and that practice in question, and because the judicial decisions 
in its favour were few in number, and of a recent date. There is every reason t~ be. 
lteve that in this, as in most other particulars, the more ancient law of England was 
the same wit’h that of our northern neighbours. Between the Reformation and the 
latter end of Queen ~ l i ~ a ~ s  reign, it was held that the Consist~rial jurisdiction 
extended to dissolve marriagw ci vificdo for adultwry (2 Burn’s Eccl. Law, 503). 

It wm, however, ap~arent ly  not tiI1 1789 that the question of j u r i s d ~ c t i ~ n  was 
raised sf i  foro c o f i t e ~ ~ ~ ~ ~ s o ,  by the case of ~ ~ ~ ~ ~ ~ ~ ~ f i  v. ~ a ~ a ~ e .  But there a question 
was made upon the sufficiency of the forum o r i g i ~ i s  t o  found a jurisdiction. The 
husband, before marriage, had left Scotland without any intention of [%4] return- 
ing, and su had the wife. The Judges were much divided, and the j u d ~ e n t  was 
given with an express reference to the circumstancfss of the case, of which the absence 
of the defender, the husband, from Scotland, when and long before the suit. waa com- 
menced, must be regarded a8 one. ~ e v e r ~ e I e ~ s ,  as the majority of the Court con- 
sidered the forum origi&s of both parties sufficient to found the jurisdiction, I 
siiould have thought this a deaision against the principles which I dwm t o  be rec 
cognised by later cases, had it stood untouched by these. 

Pirie v. Lunan is, I believe, the next case; but it was the case of a Scotch marriage 
between Scotch partie9, and only raised the quwtion of f { ~ r ~ m ;  for both were domiciled 
in England. The Court sustained the jurisdiction ruzione arig%s. This decision 
clearly proves little or nothing myway in  the present question. And the same may 
be said of G r m t  v. Pedie. So Freech v. P i l c ~ e ~  turned on the wife, the defender 
being an Englishwoman and resident out of Scotland, and the adultery chiefly com- 
mitted abroad; and, wordingly, it doss not touch, and hardly even approach@, 
any of the points now in dispute. 

In  ~ B ~ s ~ ~  v. Touey, the Court of Seersion s u s t a ~ ~ e d  the ~ u r i s d i c t ~ o ~  in all re- 
spwts, though the parties had been living separate under a d&. It is true that your 
Lordships, on appeal, remitted the case; and that the death of one of the parties 
prevented any further proceedings. The ground of the remit was twofold : that the 
domicile of the husband appeared to your Lordships (acting under Lord EIdon’s 
advice) to be in England; and that LoUey’s case had not been considered by the 
Court below. Upon that case Lord Eldon pronounced no opinion, but he certainly 
in t imatd  a doubt ; and E can inform your Lordships [5%] (having been counsel in 
the cause, and having, a t  the argument, given his Lordship a note of the judgment 
in  Lolley’s case) that he said, ‘ I  It is a decision on which we probably shag hear % good 
deal more.” 

But since bolley’s case was decided, with the doctrine there laid down fully before 
them, and after maturely considering it, the Scotch Courts have repeatedly affirmed 
the jurisdiction in all its particulars, Those cases to which I particularIy refer were 
decided in 1814, and the two or three f o l ~ o ~ i n ~  years. Lovett v. Lavett, and ~ i b ~ ~ ~ -  
thwaite v. ~ i ~ b ~ e t h w ~ ’ t e ,  both of the same date, 21st December 1816, are those to which 
I shall particularly advert. In both cas% the marriage was had in Enghnd; in 
both, &e partifss were E n ~ ~ i s h  by birth and by domicile; in both, tht  auit was braught 
by the wife for the hu~band’s adultery ; and the oniy domicile in Scotland being that 
requird to give the Courts jursdiction, the Commissaries in both refused to divorce, 
on the ground, not of the indissolubility of the English marriage, but the ins&- 
dencp of the Scotch residence; in both, the Court of Session, after the fulleet dis- 
cussion, with one dissentient voice, and that turning upon the, q u ~ t i o n  of domicile, 
sustained the jurisdiction, aad remitted to the Commissaries to proceed with the 
divorce. 

ljpon the other cases, of ~ d ~ ~ s ~ ~ ) ~ e  v. ~ d ~ o s s t o n e ,  and 3 ~ ~ ~ ~ e ~  v. Forbes, I need 
not dwell in detail. The state of the judicial authority an this question is fully given 
in tlie work of Mr. Ferguaan, one of the most experienced of the Scotch Consis€orial 
dudge9. After referring to all the cases, the words of that lm.rned person, though not 
to be cited as an dthority,  are well worthy of attention, as the tmtimony of a *Judge 
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Court, s~ t t ing  for so many years in the Scotch C o n s i s ~ r i a ~  aking to its 
uniform and e s ~ b l ~ s h e ~  practice, twenty years after Lolley’s case h d e ~ r i ~ ~ ~ n e d  
here. 
Scotland is also now applied by the ~ o n s ~ s ~ r i ~  ~udicature  in  all cases of divorce, 
w~thout dist~nction, whether the parties are foreign o r  d o m ~ c i l ~  subjeeh and citizens 
of thie ~ i ~ ~ d o m  j whether, when foreign, the law of their own country affords the 
same remedy or not, and whether they have contracted their marriage within this 
realm, or in any other ; provided only that thay have become properly  ena ab le to the 
jurisdiction in this forum. None of these Iudxnentioned cases, nor indeed any 
other from Scotland, in which a qumtion of international law could be raised for 
trial and judgment, having hitherto beeiri appealed, the rule hets for a period of more 
than ten years stood w fixed by them, and the subsequent practice has furnished 
additional ~ n s t a n c ~  of its ~ p p l ~ c a t ~ o n . ”  

I think I need scarcely add, that this current of ~ u d ~ c i ~  a u ~ o r i t y ,  and still more 
the un~form practice of the Scotch Courts, unques t ion~ eyer since the ~ e f o r m a t ~ o n ,  
 establish^ clearly the ~ ~ o p o s i t ~ o n  in its largest sense, that the Scotch Courts have 
jur isd~ct~on to divorce when a formal domicile has been acquired by a t ~ m p o r a ~  re- 
sidence,, without regard to  the native country of the parties, the place of their ordinary 
rePidence, or the country where the marr~age may have been had. 

But although it was necessary, to c o ~ p l e t ~  the view whicb 1 have taken of th is ini- 
portant quest%ion, that I should advert to tha cases which bear upon i t  in all its 
extent, there i s  no necessity whatever for our assenting to the proposition in its more 
general and [557’] absolute form, for the purpose of the case now before us. That i s  
the case of a, marriage Contracted in England, betwem a man, Sooteh by domicile and 
birth, and a woman about to become Scotch by the e ~ ~ u t i o n  of the contract. It is 
moreover the case of a suit ~ns t~ tu ted  in the Scotch Courts, whila the pursuer had his 
actual d o ~ ~ ~ c i l e  in Scotland, and his wife had t h e  same domicile by law. To term a 
marriage so c # ~ t . r a c t ~  an ~ n g ~ j s h  ~ a ~ r i ~ e ,  haxdly appears to be curreet. I am sure 
it is, i f  not wholly a Scotch contract, a t  the: least., a contract p a r t a ~ ~ n g  a8 much OE 
the Scotch as of  t h e  English. This, in my j u d g I ~ e n ~  frees the case from all doubt ; 
but as I have also a strong o ~ ~ n i o n  upon the more general q~iest~on-an opinion not 
of yesterday, nor lightly taken up-I have deemed i t  fitting that I should not with- 
hold it from your ~ o r d s ~ I ~ p s ,  and the parties, and the Court below, upon the present 
~ccas~on.  

Lord ~ ~ y n d h u r s t : - ~ y  noble and learned friend has, in the judgment which he 
has just read, given your Lordships so fuIl and clear a view of the state of the case, 
and of the law applicable to it, that i t  i s  not n m s a r y  for me ta do more than corn 
municate the result of my own opinions on the principal question submitted for your 
Lordships’ decision. That quetion is one of great importance, not only to the partiee 
~ n ~ ~ ~ d ~ a t e l y  inttm&stxi, but  also to the public, on account of the principle which is 
involved in it. 1 have, on that account, from time to time: during the  men^ 
and since, given my best consideration to the subject, in the  earn^^ desire to arrive 
a t  a just and satisfactory concl~sion. I must, homwer, in the ou&& declare, that if  
I ~ o ~ c e ~ v ~  that the ~ u d ~ ~ e ~ t  which your Lordships are now about tcr adopt, were 
[5&33 to be understood as a ~ e c t ~ n ~  that  deliver^ by the twelve Judges in  Lolley’e 
case, I sliouId feel it. my duty to object ia so dangerous and p r ~ ~ p i t a t ~  a course-a 
course so likely to create ~nconyenie~ce and embarrasament in its r e s u ~ ~ a n d  should 
reco~niend to your Lordsh~ps, before you pronounced a finial j u d ~ e n t ,  to review the 
principles of the Iiaw, and especially to requast, the as~istance and opinions of the 
Ittarnod Judges of the Courts of Lsw on the whole case, or so far a t  last  as your judg- 
ment might be in conflict wft.h their unanimous dMision in the case of LoIley. It 
may be in 121s rceollwtion of some of your Lordships that Lolley had been married in 
England, l a d  s u b s ~ u e n ~ y  gone t~ Scotlaad, and there procured a divorce, and then 
returned to England, where he married a s m n d  time, and was, in consequence, tried 
for bigamy. Bis defence wm, that he had been legally divorced in Scotland ; but the 
twelve Judges dwlared that the s e ~ t e ~ c e  of divorce p r ~ n o ~ n # d  in Sco~~and,  however 
e ~ ~ t ~ a l  there, could not be per mitt^ to enable a party, who had p r e v ~ o u ~ y  s o ~ e m ~ ~ z ~  
one marr~age in En~land ,  to affect a second in it while his ife wm living. Ha 
was found guilty, and sentenced t o  t ra~sportat~on.  That p ing was not carried 
through lightly and u n a d v ~ s ~ ~ ~  j for i t  came before the ~ s s ~ b ~ e d  ~ u d ~ ~  of ~ n ~ ~ ~ n d ,  
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in the course of objections raised in reference to Lolley’s plea of impunity, founded 
on the fact of the Scottish divorce, and support& by advocates of the first ability ; 
yet the sentence, overt~irowing the force of the Scottish ceremonial of divorce, w m  
confirmed by the unanimous approbation of the twelve eminent individuals in Eng- 
land best fitteld, by tdent, legal kn~wledge and great experience, to proiiounce with 
the voice of undoubted authority on the &59] wisdom of that decision. If, therefore, 
your Lordships contemplate any inkrferelnce with that sentence, so supported, i t  
would only be1 just and wise to take care that such interference is warranted, and, 
as a consistent preliminary, to consult those t>welve individuals, and obtain their 
assistance on this important point. It has been stated that Lord Eldon has enter- 
tained some doubts on the propriety of that decisiou ; but my noble and learned friend 
is hardly warranted in drawing such a conclusion, or so interpret in^ what might 
have dropped froni that learned Lord, who was then a t  the head of the law, and 
would certainly not have allowed Lolley to be punished, if  he had not fully acquiesced 
in the principle involved in  the sentence, and confirmed by the twelve Judges. But 
Lolley’s case has received further confirxiiation ; for my noble and learned friend, 
sitting in the Court of Chancery, deciding a case which came before him there in 1831, 
referred to this cme of Lolley, and on the high authority of that case laid it down, in 
the most sa t i s fac~ry  manner, that an English marriage could not be dissolved or 
affected by a Danish or other foreign divorce.---[His Lordship read, from the printed 
case, the obselrvations said t o  be made by Lord Brougharn upon Lolley’s case, when 
giving judgment in the case in Chancery (vide M‘Cartlry v. De Caix, infra, p. 
568), and proceeded thus :]--If after this confirmation of Lolley’s case by Iny noble 
and learned friend, and by Lord Eldon, as my noble and learned friend d~sti~ictly 
states in the judgment which I have read-if after a11 this your Lordships intend to 
pronounce this judgment as interfesing with the principie established in Lolley’s 
case, my opinion is, that w e  should have a new hearing before the twelve [660] 
Judges, that we may have the question settled advisedly once for all, and know h e n w  
forth with certainty what the law shall be in Great Britain. 

It must be admitted that the legal p r ~ n c i p l ~  and decisions of England and Scot- 
land stand in strange and anomalous conflict on this important subject. As the laws 
of both now stand, it would appear that Sir George Warrender may have two wivw ; 
for, I-iaving been divorced in Scotland, ha may marry again in that country : he map 
live with one wife in Scotland most lawfully, and with the other equally lawfully in 
England ; but only bring him across the border, his English wife may proceed against 
hini in the English Courts, either fo r  restitution of conjugal rights, or for adulte’ry 
committed against the duties and obligations of the marriage solemnized in England : 
again, send him to Scotland, and his Scottish wife may proceed, in the Courts in 
Scotland, for breach of the marriage contract entered into with her in that country. 
Other varims and striking points of anomaly, ailudgd to  by my noble and learned 
friend, are also obvious in tbhe existing state of the laws cpf both c o u n t r i ~ ;  but how- 
ever individu~lly grievous they may be, or however it.pparently clashing in  their 
principles, it is our duty, as a Court of Apped, to decide; each case that comes before 
us a ~ o r d i n g  t~ the law of the particular country whence it originated, and accord- 
ing to which it claims our cons~der~tion ; leaving it to the wisdom of Parliament to 
adjust the anomaly, or get rid of the discrepancy, by improved legislation. 

The real question now before us amounts to this : whether in the law of Scotland 
a divorce obta~ned in Scotland, as decided by tlie Scottish Judges, is supported and 
justified by the invariable course of the law of Scotland. We are now sitting as rri 
Scottish [561] Court of Appeal, this case coming thence to us, and as such we must 

In English 
cases, on the) contrary, we sit as an English Court, of Appeal, and must equally b 
guided by the spirit of the laws pre~ai l ing here. As to the first question-the point 
of the dornicile-it is fully established by d l  the papers produced in the case, and. 
was without h e ~ i ~ a t i o n  admitted by counsel on both aides, in  the preliminary srgu- 
ment, that Sir Gearge ~ 7 ~ r e n d e r  has been. a do~i~e i led  resident in  Scotland during 
the wllole period, from his marriage up to the commoncement of the suit and to the 
present time, This is the basis of the whole case, and it therefore cltwarly follows 
that Lady Warrender became, as his wife, similarly domiciled in Scotland ; for the 
principle of the law of bath countries equally rtwgnisw the domicile of the husbttnd 
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ae that of the wife. Eo point of law is more clearly established? that point being 
~ t a b ~ i s h e ~ ,  the subsequent deed of separation amounts to nothing more than a mere 
permission t o  one party to live separate from the other-not a binding obligation 
in the eye of the law-and there the matter rests. It confers no release of the mar- 
riage contract on either party, and neither can thereupon presume to violate it. The 
letter of Sir George Warrender cannot alter the principle of law. The strongest 
articles of separation may be drawn up and signed with full acquiescence of husband 
and wife, yet he may sue heir and she may sue him notwithstanding. It i s  a t  the 
most a mere temporary arrangement, a permission to live dsewhere; but the legal 
domicile remains as it was. One may pledge himself not to claim or institute a suit 
for conjugal rights; but he cannot be bound by any such pledge, for i t  is against the 
inherent con-[562]-dition of the married state, as well as against public policy. It 
is mid that Lord Eldon, in the case of Z'ovey v. Li.ladstzg, in this House, threw some 
doubt on  the principle, and seemed inclined to give effect to those deeds of Separation ; 
but I am of opinion, on the authority of c m s  deliberately decided by that noble 
Lord Iiimself, that the; deed of separation here cannot affect the domicile, or any 
other condition inherent in the relation of husband and wife, or be any bar to the hus- 
band's suit. 

The a l l ~ ~ i o n s  in the sum- 
mons are, that the adultery was cmnmitted in France, and other countries abroad. 
We must assume for the present that Lady Warrender is innocent of 
these chargee; they are not to be taken as facts proved in the cause: 
she may, for anything that has yet appeared in this suit, be as pure and spotless a8 
any wonian in the oountry. But i t  is proper to remark, that i t  is no bar or objection 
to the suit, that the adultery was committed, not in this country, but in a foreign 
country: the law, etither in this country or in Scotland, makes no distinction in 
respect of the place of the commission of the offence. An action for damages may 
be brought in this country for adultery committed abroad ; that circumstance cannot 
have any effect even in the mitigation of damages. There is no validity in this 
objection of the place where the adultery is alleged to have been committed. 

On the third plea depends t&ie main qumtion in the appaal ; and i t  is, whether it 
is competent for the Scotch Court%, on proof or admission of adultery, to pronounce a 
decree of divorce in a marriage which waa contracted and solemnized in England. 
I may obbsene here, that marriage is lmked upon, in the inteirnational spirit of 
the laws of almoat every country E5631 in Europe, as a Christian contract, equally 
binding on the parties wheresower they mtty be found ; and in Iooking to the pro- 
priety of the law of divorce in Scotland, it must be treated a& a queistion of remedy 
for a violation oZ nuptial right&-rights guaranteed by peculiar ceremonials in every 
country, and in enforcing respect, to which each country hae a right to provide what 
remedy i t  pleases. In ascertaining what the principle of that remedy may be in 
any country, the safest rule is to look to the decisions of the Coart>s of that country. 
In Scotland these are found, in  perfect agreement with each other, extending in its 
records over the space of a century, and embodying a principle which, tiI1 the case of 
L d e y  occurred in England, was nwar doubted or disputed. In Gordom v. E.lagle- 
gruuf (Fac. Col$. 9 June 7699 ; S. C. Ferg. Cons. App. 251), in the year 1699, the 
marriage was contraabd in Holland, between a Scotchman and a native of Amster- 
dam. All that was in proof was the fact of adultary committed by her in Holland, 
and the Scotch Court pronounced a decree o'f divorce a t  the sui t  of the husband. In 
c7?*(tl,um v. Wilkiesom (Fac. Coll. 16 December 1726; S. C. Ferg. Cons. App. 252), in 
1726, the parties were married in Ireland; the husband a Scotchman, and the wife 
an Irishwoman. A suit for divorco, on the head of adultery, was instituted by the 
husband in Scotland, and a decree was pronounced. In 1731 happened the cam of 
Scut v. B m t t h e r  (Fac. CO& 6 March 1731; S. C. Ferg. Cons. App. 252): the marriage 
was had in  England with an Englishwoman, and the adultergr was allqed to have 
been comniitted in England. The husband, a Scobhman, instituted a suit in the 
Collsistorial Court of Edinburgh, and, on proof of her guilt, obtained in her absence 
a decree of divorce a u i ~ c d o .  mutrimzonii. E5641 The cam of lirquhart v. Plucker 
( F a ,  Coll. 25 January 1787; S. C. Ferg. Cons. App. 259), in 1787, was still stronger 
in reIatio$n to the present case. There a, S c o ~ h ~ ~ ~  in the army married at Bosbn, 
in New England, a native of that; place; they c o ~ ~ a b i t ~  there, and afterwards at 
Halifax, and lastly in London. The husbnnd, finding prwfs: of adultery committed 
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by the wife in all thme plaom, brought his aotion for divorce in ScotJand, and 
obtained a decree accordingly. In none of these cases was the objection made that 
the Cou~% in Sco~land had not jurisdiction, because the marriage wae wlennnized or 
the adultery committed abroad. MO doubt was entertained of the jurisdiction, U ~ K I  

proof of the adultery, until the year 1789, when the case of Brz~nsdom v. U’alla@e, 
or Dunlop (Fa.c. Coll. 9 February 1789; S. C. Ferg. Cons. App. 259) occurred. The 
parties there were married in England ; the question of domicile was the only point 
contested. The Consistorial Court proceeded to entertain the action, brought by the 
wife in absence of the husband, who was cited edictally : but on his appearance, and 
appeal to the Court of Semion, the action was ordered to be dhmissed, on the ground 
that the partiw were not domiciled in Scotland. Up to that period the decisions in 
the Scotch Courts were uniform, and so they continued afterwards ; as in the case of 
The h e h e s s  of ~ i a ? t ~ ~ t u n  v. The Duke of Ifandton, in 1794 (Fac. Coll. 7 February 
1794 ; S. C. Ferg. Cons. App. 260). That was an English marriage, according to the 
English law and ritual ; sentence of divorce ri ?rtnrulo was  nevertheless pronounced by 
the Scotch Courts, on proof of adultery. Kext came the case of ~ i ~ d ~ a ~  v. Tovey (Fac. 
Coll. 27 January I807 ; S. C. Ferg. Cons. App. 265), in Scotland, in 1807, which was 
brought by appeal to. this House about the time that h l k y ’ s  [563] caae was decided 
by the twelve Judges of England. In consequence of  doubts entertained by Lords 
Eldon and Redesdale, and the great importance of the, question then raised for the 
first time, as to the jurisdiction, the case of Lindnay v. Tovey (1 Dow, 117) was re- 
mitted for further consideration. The pursuer in that case unfortunately died, 
and no further proceedings were taken. The Courts in Scotland, however, con- 
tinued to sustain and exercise the same jurisdiction ; as appears by a series of cases, 
which are briefly stated in Ferguson’s Consifitorial Reports, and Appendix : as, 
Ctterton v. Tewsh; Rodgers v. Wyatd, in 1811 ; Nilary v. Hilao-y, and Sugdem v. 
Lolley, in 1812; PolEock v. 2usseE2 Banners, in 1813; Ilonzfray v. Neuite, and St. 
Aubyn v. O’Bries, in 1814. AI1 these cases were uniformly deeided according to the 
law and practice of ScotIand. Then came the case of Gordon v. Pye, in 1815, which 
I mention for the purpose of showing a difference of opinion between the Judges of 
the Consistorial Court in Scotland, the majorihy of whom came to the conclusion, that 
in consequence of what was done by the Judges of England, in Ldley’s case, the Courts 
of Scotland ought not to interfere with English marriages. But afterwards came the 
case of Edmon$tone v. Lockhart, or Edmonstone, in 1816 ; in which the qu&ion was 
raised as to the validity of a defence to an action of divorce in Scotland, that the 
marriage took placx in England. That case was brought before the1 fifteen Judges of 
the Courts of Scotland-the very thing which Lord EIdon desireid, in remitting the 
case of Lindsay v. Tovey-and they were unanimously of opinion, that according to 
the law of Scotland, notwithstanding the1 marriage was [566] had in England, it was 
competent for the Courts of Sootland to pronounce seatenm of divorce d vinculo. 
The arguments of Locrd Robertson, one of the Judges of the second division of the 
Court of Session, delivered by him in support of his opinion, and printed in Mr. 
Ferguson‘s Appendix (p. 393) to his report of that and other cases, have satkfied my 
mind that i t  is the law of Sooffand that the Courts there have, without refererice to 
the country where the marriage waa contracted, been used from a very remote period 
to pronounce sentence of divorce for adultery. The decisions of the Courts of a 
country are the be& prmfs of the lacw of that country, and they are our best guides. 
There was no doubt, o r  suggestion of a doubt, what the law d Scotland was on those 
questions, until Lolley’s case brought i t  into question, and the doubts raised by that 
were reinloved very soon after by the fifteen Judges, in Edenonstone v. Edmonstone. 
Though only an English lawyer, and only picking up Scottish la,w during the three 
years that I had the honour of attending to caam that came before us, sitting here in 
a Colurt of Appeal, yet I am quite, satisfied with the decision of the Scottish Judges 
in the present case, and I should act very inconsistently if I should advise your Lord- 
ships to rwerse their judgment. I am clearly ogf opinion that We domicile is  
established : the husband’s is clearly so, a$ a d m ~ t t ~  ; the wife’s follows the ~iusb~nd’s.  
The deed of separation does not affect the rule of law. The objection as to citation 
has been virtually abandoned, and the law of Scotland gives the remedy of divorce 
without reference to the country in which the marriage was  coBtracted or the adultery 
committed. i f  my noble and learned fi-imd thinks that your L o ~ - [ 6 6 ~ ] ” s ~ ~ i p ~ ’  judc- 
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deeision i n  ~ ~ ~ e y ’ s  case, then, w ~ a ~ v ~ r  ~n#nvenience may be 
be advisable to call in the aid of the learned Judges j but my 

opinion is, tliat it does not break in on that case. As to a rewncilement of the COXL- 
ftict of tlie laws of the two c o u n t r i ~ ,  ~ar l iament  must &mt that, for it alone i s  com- 
petent to interfere, BB it has done froin time to time, to remove other i n ~ n v ~ i e n o ~ .  
I shal1, therefore, advise your Lordships to affirm the dcxision of the Court below. 

Lord Brougham :-I think that &is judgment does not break in on Lolley’a case. 
This is a decision in reference to the la,w of Sootland ; a judgment founded on which, 
we now, as a Court of Appeal, confirm. Lollerg’s case refers to the law of England, 
The note of what I said in  Chancery, in ~ ~ a r ~ ~ y  v. De Gaix, read from the printed 
case by my noble and Iearned friend, may or may not be correct: I did not correct 
this nate, nor did I know of it until I saw it in these papers. W ~ ~ a ~ v e r  opinion 1. 
may fiava entertained of Lolleyk case in the Court, of Chancery, or privately, ca>nnot 
affect my judicid opinion in  this Eouas, sitting as a‘ member of a Court of Appeal 
on a case from Scotland. 

The i n ~ r l o c u ~ r  of the Court, below w w  ~ r n i e d .  

~ ~ ~ ~ ~ ~ ’ s  case, and ~ ~ G a r ~ ~ ~  v. De Cuk3 having been so ofbn referred to, the R s  
porters think it may be useful to add here a. brief notice of the main facta of both. 

ANN SUGDEN, otherwise LOLLEP w. WILLMM MARTIN IIOLLEY. 
f1812. It. and Ry. 237. Sw note to Warrender v. Warrender, 2 Cl. and F. 488.1 
Mrs. Lolley, whose maiden name was Sugdefn, raised an actian of divorce against 

her husband in tlle Consistorial Court of Scotland. She stated in lier sunzmons, that 
in the [5@] year 1800 she was married to the defender a.t Liverpool, where they 
a f t e ~ a r d s  coha,bit~d for some time as man aad wife. She a f t e ~ a r d s  acco~npanied 
him to Carlisle, and thence to Edinburg~~,  where he alleged that he had b u ~ ’  ,lam. 
They lived together there in lodgings focr some short time. She then chaqed the 
defender with having been guilty of adultery both in  England and S c o t h d ,  and 
concl~died for a* divorce in the usual fom. The d ~ e ~ d ~  a p ~ ~ ~ e d ,  and a d r r ~ i ~ ~  the 
marriage and cohabitation in Liverpool, eh,, b u t  denied the adultiev. The Commis- 
sari%, in respect that the  parties appeared to b@ English, aad the marriage an ]E;ng- 
lish c o ~ t r ~ t ,  appointed the purwer t o  state in a* cond~cendence the grounds in law 
and fact on which the Court was c o m p e ~ ~ t  to ent&ain the action. A. condescend- 
ence and answers. were accordingly given in, and various acts of adulbry by the 
defender were proved. The Commissaaies suspecting cobllusion, examined both 
paxties judicially, b u t  finding no proof thereof, decreed for a, divorce.---(Extracted 
from Fac. Collection, 20th March 181%) 

h l l e y  was afterwards t r i d  a t  tbe Lancashire mmmer assizes, 1812, for having 
married Ann Hunter a t  L ~ v e r p ~ ~ ,  his former wife, Ann Sugden, being then 1ioing. 
?“he m a r r i ~ e ~ ,  and the fact that Ann Sugdien was alive n week before the assizes, were 
proved. The prisoner’s defence was, that he had b e n  divorced from Ann Sugden in  
Scotland, and that his present wife knew the fact. The dwrebji of divorce was p#- 
ducad. 

The prisaner waa found guilty, but‘ sentence was respited to the then next assizes. 
The cam w w  afterwards rtrgued before all the Judges, a t  Serjeantd-inn Hall, and the 
tonvictsion was a ~ r n i ~ . - ( ~ ~  Russ. and Ryan’s C. C. 237.) 

M’CARTRY w. DB CAYX. 
t1831, 2 Ru. and My. 614. See, note to1 Warrender v. Warrerm?er, 2 c1. and F. 488.1 

A person of the name of Tuite, a. domiciled Dane, w w  married in England to an 
E n ~ l ~ ~ l ~ w o ~ y i a ~ .  They left Ertgland and went to  Denmark, where they were subs* 
quently divorced. The wi fe  returned to her reKationfj in this country and died, 
lesving Mr. Tuits her surviving, in ~ e n m a r k .  After his death a suit was ~ n s t i ~ u t ~ d  
in  England between Iiis and her, peraonaJ r e p r ~ n t a ~ i v ~ ,  respecting some p r a p e r t ~  
the right to which accrued to her s u b s ~ u e n ~ ~ ~  to the divorce. 

[5@] Lard Brougham, Chtuicellor, in giving his judgmeat on &e points in isme, 
said :-A gentle~ian of the name of Tuita, contracted a. marr~age, which waa legally 
~ l e m n i ~ ~  in England, Fie rt3. 
moved i n ~ m e d i a , ~ l ~  the p m s n  whom be haht made his wife, from this country-the 
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He was himself a Dane by bir%h and by domiciIe. 


