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reside in the house during her lifs, i she should so lomg continne his widow and
unmarried, bat not otherwise ; and it was slso declared that she wag entitled to the
annuity of £54, 12s. during her life if she should continus the testator's widow and
unmarried, hut not otherwise; and it was ordered that the house should be sold,
sabject to the right of the widow to reside therein, as thereinbefore declared, with
liberty for any of the parties te bid at such sale, or to make proposals to purchase
the said house by private contract.

Mr. Rolt and Mr. Lewis, in sapport of the motion.

Upou the whole will, the intention is clear to give the widow the inereased
annuity of £54, 108 in satisfaction of the annuity of £20 and the right to reside in
the house, The testator could not have intended that the house should be sold,
subject to & right in the widow to reside in it during her life. Suveh a sale would be
a very improvident one, if it were practicable. The scope of the will shews that the
whole interest in the property, including the house, furniture and effeets, was
intended to be sold on the youngest son's ining twenty-

5‘371] Mr. Watker and Mr. Goodeve, for the widow.

'he direction that the widow should reside during her widowhood is positive
and ungualified, and cannot be eontrollad by anybhing less clear. But in fact there
is vothing in the will irreconcilable with this gift, aud the only argument against
it is one founded on mere conjecture. The sale may well be made, subject to the
widow’s right of residence, which perhaps may not interfere with the business being
carried en upon the premises. Without sntering into that question, it is sufficient
that the two direstions are nob irreconcilable, the rule heing, that all the clauses of
a will muat be reconciled, if possible,

They referred to Hillimms v, Hvans (1 Bl & BL 727), Thornhill v. Hall (2 CL. &
Fin. 22), Davies v. Davies {Daniel, 84), Bacon v, Clork (1 P. Wma. 478),

Mr. W. M. James, for the Plaintiffs.

Tur Lorp Justies Kwienr Bruce. This will i inartificially drawn, and has
many superficous words.  Bus from it I collect the testator's intention to have been,
that as soon 28 the youngest son should attain twenty-ome, the property sheuld bs
sold, disencarobersd from auy intevest in the widaw, whetber macried or wnmarried.
T have less difficulty than T should obherwise feel in differing from the Vice-Chancellor,
because the question doss not appear to have been so fully argued hefore him as ib
hag hefore ua.

Tue Logp Jostror Tunner. It is the duty of the Court to find out from the
whole will what was the testator's intention. That intention [872] appears to me
to have been, that the right of the widew to reside in the house should he determin-
able on the period of sala arriving.

The order was varied by declaring that the widow was not entitled to reside in the
hause after the sale, and directing the sale to be made of the fee-simple in possession.
Costs of all parties to be costs in the cause.

L) 0 7

[372] Between WirLiasr PeNNuLL, one of the Official Assignees in Bankruptoies
‘prosecuted in Her Majesty’s Conrt of Bankrutoy on behalf of Himself and all
Assignees of Baokrupts and Insolvents and Other Persoms as having been
Partiers_ with Bankrupts interested in the Monies or Funds sought to be
recovered in this Suit, or any part thereof, Plaindiff ; and HENRY DrFrELy and
Harrier SusaNvAR Deevety, Defendonts.  Befors the Lords Justices, June 23,
July 16, 1853,

[S.C 22 LT (0. 8) 126; 1 W, R, 499; 23 L. J. Ch. 115; 18 Jur. 273,
Considerad, Brown v. Adams, 1869, L. R. 4 Ch. 764, See In re Buropean Bank,
1870, L. R. 5 Ch. 362; Great Eastern Railway Company v. Twrner, 1872, L. R
& Ch. 153 ; Zz parie Caoper, 1874, 31 L. T. 420; Lord Provest, &c., of Edinburgh v,
Lord Adwcate, 1879, 4 App. Cas. 835, Cousidered, In re West of England and
South Wales Distriet Bapk, 1878, 11 Ch. D. 772 See In ve Hallstt’s Estate,
1879-80, 13 Ch. D. 696 ; Alleard v. Skinner, 1887, 36 Ch. D, 164 ; Lyell v. Kennedy,
1888, 14 App. Cas. 459.]

When a trustee pays trust-money into a bank to his eredit to a simple account
with himself, not distinguished in any other manner, the debt thus constituted



552 PENNELL v. DEFFELL $DEG. M. &G. 38,

from the hank to him ja one which belongs as specifically to the trust as the money
would have done had it specificslly been placed by the trustee in n particular
repository, and so remained ; and the case would not be varied by the circumstance
of the hank holding also for the trustes, or owing also to him moaney, in every
sense his own,  But cheques drawn by the trustee in a general manuer upon the
bank, would for every purpose be ascribed and sffect the sccount in the mode
explained and laid down in Clayfon’s case, 1 Mer. 572:

This was an appeal from the decigion of the Master of the Rolls upon exceptions
and further direstions, The suit was supplemental to one for the administration
[:?73] of ghe estate of George Green, deceased, late one of the oBficial assignees of the
Court of Hankruptey, who died on the 23d of October 1849, intestate. The
Defend were hiz admini ix and her hushand

Mr. Green had been appointed official assignee shortly after the establishment of
the Court of Bankraptoy ; and on the decease of Mr. Follett (another official assignee),
which took place on the 8th June 1849, Mr. Green was appointed to be the official

ignee in all the bank ies tu which Mr. Follett was at the time of his death the
officlal assignee.

Mr. Green continued to be such official assignee until the time of his death, when
the Plaintiff was appointed to be an official assignee in bankrupieies prosesuted iu
the Court of Banksuptey, in the place of Mr. Green; and iu particular the Plaintiff
was appoinbed to be the official assignee, and to act as such, in all the bankrupteies
in which My, Green wag at the time of his death the official assignee.

r, Graen was originally attached to the Court of My, Commissioner Merivale,
who died in the year 1844, and was ded by Mr. C fasi Goalburn,
From that time My, Green, during his life, and afterwards the Plaintiff, as the
sucesssor of Mr. Gireen, were successively attached to the Court of Mr. Corimissioner
Goulburn,

On his first appointment to he suoh official assignee, Mr. Groen opened iu his
own name & banking sccount with the Bank of England, into which account he paid
all the monies he received, whether monies received by him as such official assignes
or his own private moniss; and he continued such account until the promulgation
of {374] the order in bankruptey of the 12th of November 1842.(1)

Immediately after this order was promulgated, Mr. Green seb apart his banking
aceount at the Bank of England a3 the banker's aceount to be kept by him as official
assignee in obedience to the 15tk section of the order; but as the Bank of England
will not open a banking account with an individual as a trustee, or in any character
qualifying his absolute title, Mr, Gireen was permitted by the Commissioners to keep
his acoount: ab the Bank without such acceunt being headed “as official assignee.”

[8753 By the decree dated the 7th of December 1850, it was veferred to the
Master to inquire and state whether any or what helances or halauce were or was,
ab the decease of Mr. Green, due from him to any and which of the bankrupt’s
estates of which he was at his decease the official assignee, snd what was at his
dagease the aggregate amount of all such balances, if any, and whether any and what
balances or halance, if any, were or was ab the decaase of Mr. Green due 0 him from
#ny and which of the bankrupt’s estates of which he was ab his deceasa the official
assignee, and what was at his decease the aggregate nmount of all such balances, if
any; and the Master was to inquire and state whether any and what halanges or
balanca were or was at the time of the decsase of Mr. Green due from him.  Similar
inquiries were directed with respect to partnerships, the assets of which were received
by him, where any of the members of such partnerships were or was hankrupts or
a bankrupt ; and also 28 to insolvents’ estates of which he had been official assignee
under the then existing law. An inquiry was also directerd as to what balances were
standing to the eredit of Mr. Green in his banking sceounts with the Bank of
Eogland and with the London Joint Stock Banking Company respectively, and from
whab or whose funds or monies the same balanees arcse respectively, aud under what
circomatances the same were so standing to his eredit with the said banks; but the
several inquiries thereinhefore directed were to be without prajudice to the rights of
any of the parties and to any gnestion in the cause.

The Master, by bis report, dated the 10th of January 1833, found to the effect
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of the foregoing statement, and set forth the accounts of Mr. Green with the Bank
of England and the London Joint Stock Banking Company, the former upon the
30th of September 1849 (the date [376} of making up his last quarterly aceount),
and the latter from the 31st of Decembar 1848, to the day of his death, in each
case.
The former account was as follows ;—

D THE BANK oF ENGLAND, in decmnt with Mr. Gro. GREEN. 48
1849. £ s d 1849, £ 5 4
To balance agreed. 648 3 3 | Oct. 8. Hartley . . 8 0 0
Oct, 3. Sundries . . 19915 © 4. Atkinson . . 6 5 0
- Ditto . . 20 8 5 » G Assurance Co. . 3 5 0
4, Ditbo . . 18019 0 » Cantrice . . BT H0 0
5. Poat Office . . 212 0 5 Carter . . .2 00
,» Sundries . . B5l316 3 » Camphell . . 1514 2
8. Cash . . . 700 o Self . .00
9, Sundries R . 9715 2 5. Cutten, Broker . 21 13 4
12, Same . . . 329 8 4 , Upton . . . 1818 0
B —— 5 Inglis . . .28 408
1998 17 5
17. Sundrias . . 37T 6 @ 0
18. Disto . . L1286 7 0 8. Hastings . .2 0 0
— ,» Paterson . . 615 2
2162 10 5 9. Campbell . .00
22. Sundries . . 130 0 ¢ 10, Reoves . . 8 3 8
v London and Count; 44 15 2 11 Git . . BOIZ 9
93, Challis , . .12t 7 0 » Adamson N 4 410
304 6 5
15. Office . . . 31 5 0
18. Returned draft . 121 7 ©
456 18 5
20. Miss Fox .18 2 6
470 0 11
Balance . 1988 11 8
£2458 12 7 £2458 12 7

‘With respect to this account, the Master found that the whole of the monies
respectively paid into and drawn out after the 30th of September 1848, were
monias respectively received by him in his official capacity, with the following
exceptions only, viz, that £73, 16s. 3d, part of the above-mentioned sum of
£519, 16s. 3d. paid in on the Bth of October, was veceived by him on his private
ncgount ; and several sums of £6, bs., £8, 5s., [377] £57, 10s, £35, £10, £18, 18s,,
£25, £6, 154, 2d., £31, 5s., and £13, 25, 6d., making in the whele £202, Us. 8., were
drawn out and spphied by Mr. Green on his private account, so that during the
period aforesaid Mr. Green drew out and applied on his private account £129, 4s, 5d,
more than he had paid in from his private resources. The Master also found that
the sum of £72, 16s. 3d. so paid in by Mr. Green from his private rssources was
drawn out by him and applied on his private account in manuer aforesaid, and that
the whole balance or sum of £1988, 11s, 8d., standing to his credit with the Bank of
England st bia death, arose from and formed part of the several bankrupts’ estates
specified in a schedule to the Mastet’s report,

C. xxr—18%
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The other account was as follows:—

Dr, Tre LoNpoN JOINT Stock BANK, in Aecount with Geo, GREEN, Esq. or,

1849, £ s dl 1849, £ s d

Balanea . . 64215 %7 Jan 1L GG . 8911 3

Mar. 5. Cash . . . 210 0 O | Feb. 2 Ditto . . 4000

June 28. Ditte . . . 189 310 16, Self . . . 100 0 0

30. Ditto . . . 79 8 0 | Mar. 27, Fowler . .10 00

Apr. 12, Jones . .20 00 0

23. Fowler .00

May 3. Jones . .20 0 0

June 15. G, G . . 100 0 0

18, G. G. . .20 00

63911 3

Balance . 461 16 2

L1101 7 & £1101 7 5

Balancs .. 46115 2 | Sept. 18. G. G. . 150 0 O

July 2. Interest . . 2 110 28. Abrahall | 613 4
31, Cash . . 20 00
s Ditto . . . 219 0 6
Sept. 6. Ditte . . L1627 15 8

156 18 4

Balance . 2174 0 10

£32330 14 2 £2330 14 2

[878] With respect to thia account, the Master found that the following items,
vig, £642, 15s, Td, £210, £2, 1s. 10d. and £20 avose froms Mr. Greens private
monies: that the item £163, 3s. 10d. was composed of sums which, ab various times
prior to that dabs, Mr. Green had received on accouus of a Mr. Denvon’s estate, and
paid into his account at the Bank of England, but had afterwards drawn out a
che%ue and paid it to his account with the London Joint Stock Banking Company.

With respect to the item £79, 8s, similar circumstunces were stated. The item
£219, 0s, 6d. was found by the Master to be composed of £50 received hy Mr.
Green on account of Denvon’s estate, and £169, Os. 6d. received on account of
another estate, all paid in the first iustance into the account at the Bank of England,
but drawn out by s cheque for £219, 0s, 6d., and paid to his aceount with the
Loundon Joint Stock Banking Company. The item £1627, 15s. 8d. was composed of
halanges received hy Mr. Green from the exeoutors of Mr. Follett and from various
baokrupts' estates, similarly peid in the first instance into Mr. Green’s account at the
Bank of Englaud and subsequently transferred to his aceount with the Loundon Joint
Stock Bankigg Company. The Master therefors found, that the balance or sum of
£2174, 0s. 10d. standing to the credit of Mr. Giresu on his aceount with the London
Joint Stock Banking Company arcss to the extent of £2088, 14s, 8d., part thereof,
from monies received by Mr. Green, from and at the date of bis death, due to the
estates which the report specified ; and that the sum of £85, 6s, 2d., residue of the
sum of £2174, 0s. 10d,, arose from and formed part of the private monies of Mr.
Green,

To this report the Defendant took eleven pi which were allowed by the
Master of the Rolls, who, [379] on further directions, deeided that the balances of
both._secounts formed part of the general estate of the testator. Agsinst this
deeision the Plaintift now appealed.

Mr. Roupell and Mr. Hardy appeared in support of the appeal,

Mr. Roundell Palmer and Mr, Rogers, for the Respondonts,

The following cases were cited »—Burdeft v. Willett (2 Vern, 638), Lane v. Dighlon
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{Amb, 409}, Ryall v, Ryall (1 Avk. 59), Be parle Chion {3 P. Wms, 187, n.), Lord
Chedworth v. Edwards (8 Ves. 48), Lench v, Lench (10 Ves, 511), Lupion v. Whits (15
Ves. 439), Taylor v, Plumer (3 Mau. & 8. 562), Claylon’s case {1 Mev. 572), Lichman v.
Harcourt (2 Mor. 513), Massey v. Banmer (1 4. & W. 241), Govdner v. Kows (2 Sim. &
St, 346), Small v. dttwosd (8 Y. & C, 100), Grigy v. Cucks (4 Sim. 438), Sims v. Bond
(5 B. & Ad. 889), Ex parte Grithle (3 D. & C. 338), Foley v. Hill (1 Ph, 309; 2 H. of
L. Ca, 28), Manningford v. Toleman (1 Coll. 870), Pinkeit v. Wright (% Hare, 120; 8.
C. on Appeal, nom. Murray v. Pinkett, 12 Cl. & Fin, 764), Trench v. Hurvison (17 Sim.
111).

Juby 16. ToE Lorp Justice KNIGHT BRUCE. As in this case (subject to the
posyible effest on our minds of 2 reply if one shall he addressed to us) we have
arrived ab a conolysion which pmctica.}l]ly, 80 far as the particular cause hefore usis
concerned, approaches nearly {380] that of the Master’s report, we bave thought it
right now to state our present opinious; and in the event of the Plaintiit's lesding
counsel desiring, after hearing these, to reply, ke shall be attentively lstened to, if
not on this day on some other that may suit him better. Nor ueed we sssure him of
o}?r readiness to awn if he shall effact o change in our views. The matter stands
thus s

The late Mr. George Green, as nn official assiguee in bankwuptey, or in that
character and otherwise, was a trustee for various persons and purposes. The trusts
thus reposed in him were many, and the persons interested respectively in them:
NUMErous,

In the course of their performance he received from fime to time on account of
them respectively various sums of money, for which, not having discharged himself
of them in his lfetims, he was accountable at his death,

He employed two banking establishments as his bankers, one the Bank of
Bugland, the other the London Joint Stock Banking Company, With each severally
he bad but one account, and in esch instance the wceouut was kepb with him as a
private man merely, without any official designation, without any title of a trust,
without anything to mark that he was not alane interested in the amount for the
time being due fo him upon i, On the account with the Bank of Bugland there
was 2 balanes in Mr. Green’s favour at hia death of £1988, 11s. 84, Ou the account
with the London Joint Stock Bank there was a balance then in hie favour of
£3174, 0s. 10d. He died on the 22d of Octoher 1849.

Hoon afterwards it was alleged against his execubors, but disputed by them, that
of these two sums the whale [381] of the former and the greater part of the latter
belonged specifically to the truste that I have mentioned, excluaively of his general
oreditors.  Hence arose this suit, instituted in a form not under the circumatances
ingorreet, on behalf of the several persoms interested in those trusts. The peints
raised beiug, whether the whele or any and what part of the Lalance at the Bank of
England, and the greater or some and what part of the balanee at the London Joint
Stock Bank do in truth beloug specifically to the frusts, it being certain that Mr.
Green was, ab his death, accountable to the trusts in the aggregata for an amount
equal to the amount claimed, or for more.

‘T'he Master upon o referencs to him has found certain facts. It is admitted, on
esch side, that some at least of the facts so found are accurately found and true; and
the only question is, what are the just inferences from the uundisputed facts—what
ave their legal ar what theiv equitable consaquences? In order to answering this
question, it will be econvenient, in the first place, to suppose certain cases, and come
t6 4 conelusion upon them. Thus, lot me suppose that the several suns for which, as
I have said, Mr. Gresn was sccountable at the time of his death, had been (that is to
say, that the very coins and the very notes received by him on account of the trusts
respectively had been} placed by him together in a particular repository—such as a

host: ixed confusedly her 28 gmong themselves ; but in a state of clear and
distinet separation from everything else, snd had so remained at hig death, It
1s, I apprehend, cortain, that after his death thae coins and notes thus cireamstanced
would not have formed part of hia general assets, would not have been permitted so
0 he nsed ; but would have beeu spevifically applicable to the purposes of the trusts
an aceountfof which he had received [382] them. Suppose the cese that I have just
auggested to ba varied only by the fact, that in the same chest with these cofns and
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notes Mr. Green had placed motsy of his own (in every sense his own), of & known
amount—had never taken it out again—but had so mixed and blended it with the
rest of the contents of the shest, that the particular coina or niotes of which this money
of his own consisted eould not be pointed out—eould not be identified. What differ-
ence would that make? None, as I apprehend, except (if it is an exception) that his
executors would possibly be entitled to receive from the contents of the repository an
amonnt equal to the ascertained amount of the money in every sense his own, so
mixed by himself with the other money. But not in cither case, as I soneeive, would
the blending togethor of the trust-monies, however confusedly, he of any momeut as
batween the various cestuts que trustent on the one hand, and the executors as represent-
ing the general ereditors on the other.

Let it be imagined that in the secoud case suppesed, Mr, Green, after mixing the
known amount of money of bis own with the trust-monies, had taken from the repository
a sum for kis own private purposes, and it could not be ascertained whether in fact
the specifie coins and notes, forming It, included or consisted of those or any of those
which wers, in every sense, his own specifically, what would be the consequence? [
spprehend that, in equity at least, if not at law also, what he so took would be solety
or primarily ascribed to those coutents of the repository which were in every sense
hiz own. He would, in the absence of evidence that he intenrded a wrong, be deemed
to have intended and done what was right; and if the aet ecould net in that way he
wholly justified, it would be deemed to have been just to the wtmost amount possible.
1 these propositions, which T believe to e [383] founded in prineiple, and sugported
by authorities cited during the argument as well as by others, are true, can the Plaintiff
be wholly wrong in his acbusl contention? I apprehend not.

In the first place, we are not embarrassed with any statutory question of order
and disposition or reputed ownership, Sueh considerations are out of the case. In
the next place, there is here no dispute with either of the two banking establishmeuts
—each ig indifferent to the contest; nor is there any dispute among those whose
interests are represented by the Plaintiff. The controversy is merely hetween them
{agreeing and acting together) on one side, and the executors as representing the
general creditors of Mr. Green on the other ; nor do the executors deny that if the
Plaintiff is wholly wrong in his specific elaim, those whose interests he represeuts are
general ereditors of Mr. Green for an amount equal £o the balance at the Bank of
England, and a further amount equal to as much as the Plaintiff elaims of the balance
at the other bank. When a trustee pays tvust-money into a bank to his eredit, the
account being a simple account with hiraself, not marked or distinguished in any
other manner, the debt thus constituted from the bank to him is one which, as long
a8 it remains due, belongs specifically to the trust as much and as effectually as the
money so paid would have done, had it specifically been placed by the trustee in a
particular repository and so remained : that is to say, if the specific debt sball he
claimed on behalf of the cestuis que frustent, it must be deemed specifically theivs, as
hetween the trustes and his execators and the general creditors after his death on
one hand znd the trust on the other. Whether the cestuis gue frusien! are hound to
take to the debt—whether the deposit was 2 breach of tvust, is u differont question,

3847 This state of things would not, I apprebend, he vacied by the circumstance
of the hank holding also for the trustee, ot owing also to him, money in every sense
his own. It may be, however, and as I think is true, that cheques drawn by the
trustee in 2 general manner upon the hank, wonid for every purpose be aseribed and
affect the account in the mode explained and laid down by St W, Grant, in Clagtn's
case. The principles there stated wonld, I conceive, he applicable, notwithstanding
the different nature and character of the sums forming together the balance due from
the bank to the trustee, whatever the purposes and objects of the cheques, Supposing,
however, the hank to apprise the customer, ot the customer to apprise the bank, con-
temporaneously or with due dispatch of an intention to ascriba and apply & cheque,
in o manner ot of the erdimry course, that, pnssiMy, might- make o differonce or
raise & question ; hut a difference not here material, for not here existing, nor a
question here arising. For the actual eirenmstances of the present ease are thus:—
With regard to the balance at the Bank of England, the account with that establish-
ment may, for every present purpose, be considered as commencing, on oue side, with
the sum of £648, 3a. 3d. credited to Mr. Green on the 30th of September 1849, which
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was elearly trust-money ; end, on the other, with the £8 debited o him on the 3d of
October following, That and the sums afterwards debited to him in the account
appear to amount together to £470, Os. 11d, and muat, I am epprehensive, be
considered as geveral and not expressly appropriated drafts, and, upon the principle
of Claiton's ease, he set against and secordingly reduce the £648, 3s. 3d, as the carliest
item of eredit. The consaquence is, I think, that a sum of £73, 6s. 3d. mentioved in
the veport, being the ouly part of the items of credit which, not specifically belonging
to eome trust, was in every sense Mr., Green’s own, must be deducted in [388] favour
of the Defendants from the balance of £1988, 11s, B 80 as to leave of that only
£1916, 5s. bd. applicable specifically to the demands of those or some of those
whom the Plaintiff represents on the record.

With respect to the balance at the hank of the Loudon Joint Stock Banking
Company, the sccount with that company may, for every purpose at presant material,
he considered as commencing on one side with the item of £842, 15 7d., standing
to Mr. Green's avedit at the end of the year 1848; and, on the other, with the
£89, 11s. 3d. debited to kim on the Ilth of Japuary 1848, That, and the other
items of debit against him, appear to he general drafts, aud to amaunt tegether to
£798, 4s. 7d., from which sum being deducted the £642, 15s. 7d,, the earliest item
of credit, there remains an amount of £153; 9s. Od. to be applied in reducing the £210
forming tha second item of credit, by which means that itemn hecomes diminished $o
£56, 11s. 0d., and that sum of £36, 11s. 0d., the Plaintiff is rot, and the Defendants
are apecifically, entitled to. So likewise the £2, 1s. 10d., and the £20 belong to the
Defendanta and not to the Plaintiff.  But to the residue, namely, to £2095, 8s, 0d.
of the balance of £3174, 08, 10d,, the Plaintiff is, I apprehend, entisled specifically
agaiust the Defendants, upon the ioned facts found by the report.

"The Master's conclusions, thevefore, are practically, I conceive, to be but slightly
departed from ;—and I have said to what extent, As to the exceptions, I had rather
neither allow nor overrule any of them, but make upon them and the further directions,
the declaration aud order proper to be made.

It has been urged, that to assent to Sir G. Rose’s conelnsions in any degree,
whether practically or theoreticnlly, [386] will be to contravene some expressions of
opinion atéributed, and prohably with correctness atitributed, to Lord Eidon in the
case of Massey v. Bumner (1J. & W. 241). 1 am not, however, matisfied that those
expresgions ought to be understood and applied, as the counsel for the Defendants
here have contended. Certainly, I may assert my belief of this, that had the present
cause been before that most eminent Judge, in the circumstances in which it is before
ug, he would have decided it, as T have stated that in my opinion it ought to be
decided. Had I thought otherwise, 1 should, to say the lesst, have hesitated much
and lang before concluding to any extent in the Plaintiff’s favour—well knowing how
very little is the chance that s man has of being right who, on & poiut of law or equity,
differs from Lord Eldon.

Tag Lonp Justioe TURNER. George Gireen the testator, whose estabe is in the
course of administration in this suit, was official assignee under several bankruptcies,
and was aleo assignes or trustee under several insolvencies and of several partuership
estates, in cases in which one or more, but not &ll the partners had become bankrupt.
He died ou the 22d of October 1849. William Pennell, the Plaiatiff in this suit, has
snceeeded him in all or most of his oftices of assignee and trustee, and he claims to he
entitled to certain balances which at the time of Green’s death were standing to his
credit in account: with his bankers, upon the ground that such balances helonged to
estates of which Gireen was and the Plaintiff now is assignee or trastes. No objec-
tion was made ta the title of the Plaintiff to maintain this claim, and after the decision
of Lord Cot-[387]-tenham in Green v. Wesion (& Myl & Cr. 385), I think that sueh an
ohjection, if made, could not have been supported.

The testator Goargs Green had two banking accounts; one with the Bank of
England, the other with the London Joint Stoek Bank. To each of these accounts
he was in the babit of paying in monies belonging to the estates which he repre-
sented, and alss monies which belanged to himself individually ; and upon each of
these agoounts he was in the habib of drawing, both on account of the estates which
he represented, and on his own private and individual account. Upon each of these
accounts there was a balance in his favour at the time of his death. In one respect
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de e g

there seems to have besn a the two . The acoount with
the London Jeint Stock Bank apyicars to have contained no receipts or payments on
account of estates of which Green was officiel assignee under bankrupteies: and the
aceount with tha Bank of England appears to have consisted mainly of recoipts and

yients on account of those estates; but I do not think it necessary to pursus this
distinetion. 1t is sufficient for the present purpess to observe, that each of the
acoounts embraced monies paid in snd drawn ont by Green, partly on acconnt of
the estates which he represented, and partly on his own private and individeal
account,

The balance due to Green at the time of his death en his account with the Bank
of Bugland amounted to £1988, 11s. 8d., and the halance dus to him at the time of
his death on his account with the Loudon Joint Stock Bank amounted to £3174, Os.
10d. ; and these balances form the subject of the present contention. Inguiries [388]
having been directed by the «lecree upon the subject of these halances, the Master hy
his report found that the whole of the £1988, 115, 8., the balance on the Bank of
England account, and £3088, 14s, 8d,, part of the £2174, 0s. 10d, the halance on
the London Joint Stock account, belonged to the estates represented by Green s
assignee or trustee ; but thiy ceport having besn excepted to, the Master of the Rolls,
upon hearing the exceptions, decided that the whole of the £1988, 11s 8d., the
balance of the Bank of England account, and the whole of the £3174, 0s. 104, the
balance of the Loudon Joint Stock Bank aceount, belanged to and formed part of the
general estate of Green, The conclusion at which the Master of the Rolls hes arrived
rests upon the ground, that the modes belonging to the estates represented by Groen
canuob be followed into the bankiug accounts; and the st question which we have
to consider upon this appeal is, whether that conclusion is well founded.

Tt is, T apprehend, an undonbted principle of this Court, that as between cestui gre
irusi_and trustee, and all parties claiming under the trustes, otherwise than by
purehase for valuable idaration without notice, all property belonging to a trust,
however much it may be changed or altered in ifs nature or character, and all the
fruit of such property, whether in its original or in its altervd state, coutinues to be
subject to or affected by the trust; aud from this prineiple { do not understand the
Master of the Rolls to have in any degree dissented. Sevoral cases iiustrating the
principle were sited in the argument, but perhaps it canuot he better illustrated thun
by refercing to a ease of {famibar, almost daily ovcurrence, the case of trost-monies
employed in trade. An executor of a doceased partner continues his capital in the
trade with the coneurrence of the surviving partners, [389] and carries on the trade
with them. The very capital itself may aousist only of the balanee which at the
death of the partuer was due to hin on the resuls of the pertmership acccunt. That
capital may have no existence but in the stock-in-trade and debts of the partuership,
The stock-in-trade and debts may undorgo a continual course of change and fluctua-
tion, and yet this Court follows the trust capital throughout all its ramifications, and
gives o the heneficiaries of the deceased partner’s estato the fruits derived from that
capital, 50 continually altered and changec}l. ‘We have here, I think, the most perfect
inatance of the extent to which the doctrive of following trust proporty bas been
earried hy the Courk, s instance, too, whick exemplifies the difficulties with which
the Court has felt bound to grapple for the purpose of earrying out that doctrine, for
nothing can be more diffieult, nothing more inconvenisst than to follow out such a
caso to its resulbs,

But of course in those cases ay in other cases the property which iz the subject of
the trust rnst in some manner be ascertained ; and it is upon this point of the
supposed impossibility of ascertaining what portion of the balances at the bankers”
helonged to the trust, and what portion to the separate estate of Gireen, the judgment
of the Master of the Rolls in this case has proceeded. These balances, it is said, sre
derived from two squroes, the trust estate aud the private estate. How is it to be
ascertained what portion of them is derived from one source, and what portion from
the otker? 1sif, I would ask, more difficult to ascertain this than to ascertain what
part of the profits of a purtnership are to be attributed to the capital of a deceased
partner, with the superadded ditfienlty, perhaps, of portions of that capital having been
from time to time drawn out? It may be said, that in the ease to which I bhave
referred, the Court bss a substratum on which to proceed——the ascertained [3903
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amount of the deceased partner’s share ; but is thers not equally a substratum in the
case hefore us, in the amount of the trust-monjes psid into the banking-house?
Agaiv, it way be aid, that in the case to which I have referred there aro rules and
principles by which this Court is guided, iu determining what belongs to the estates
of deceased partners—ules and principles which are not even yet, perhaps, clearly
settled and defined ; but before we part with this question upon that ground, we
srust inquiré whether there are not also roles and principles by swhish this Court may
be guided in determining what, in such a ease as the present, belongs to the trust
estate.

In order to test the question, whether it be true that it cannot he ascertained
what portion of the balances at the bankere’ belonged to the trust estate, let us
simplify the cass. Suppose a trustee pays into & bank monies belonging to his trust
ta an account not marked or distinguished as a trust account, and pays in no ather
moonies, could it for one moment be denied, that the monies standing to the account
of the debt due from the bankers arising from the monies so paid in would belong to
the trust and not o the private estabe of the trustes? Then suppose the trustes
subsequently paya in monies of his own, not belonging to the trust, to the same
accouns, Would the character of the maonies which he bad before paid in-—of the
debt which had before accrued—be altered? Ageiu, sappose the trustes, instesd of
subsequently paying monies into the hank, draws out part of the trustmonies which
e has hefore paid in, would the remainder of thoss monies and of the debb contracted
in respect of them lose their trast character? Then, can the circurstance of the
account consisting of & contimied seriez of monies paid in and drawn out alter the
principle? It may indeed inerease the difficulty of ascertain-[881}ing what belongs
to the trust, but I can see no possible ground on whick it can 2ffeet the principle.

Wa must see, howevet, whebher:the%&w does’not furnish the means of meeting even
the difficulty arising from such s continued series of monies paid in and drawn out.
1 think that it does, I take it to be now well settled, that monies drawn out on a
‘hanking account ars to be applied to the earliar items on the opposite of the account,
By every payment which he makes, the banker discharges so much of the debt which
he first coniracted, If that debt arose from trust-mounies paid in by the cnstower
80 much of those trust-monies is paid off, and, unless otherwise invested, on aceount
of the truat, fslls into the customer’s general estate and is lost to the trust, because it
cannob be distinguished from the general estats of which it has become part. If, on
the other hand, the earliest debt due from the banker arose from the customer's own
monies paid in by him, that debt is pro danfe disch d, and the trust. tes auhsa
quently paid in remain unaffected. The same principls runs through the whole
account ; each wury drawn out goes to discharge the earliest debt due from the benker
which is Temaining unpaid ; and thus, when 3% is ascertained what monies have been
paid in belonging to the trust, it becomes clear to what portion of the balance which
remain the trust estato s entitled.

These are the principles which in my opinion—concurring fuily in that of my
learned brother-—gre to be applied to such a case as the present. They are plain and
sitple, and furnish, as it seems to me, & ready solution to all the diffioultles which
can prosent themselves. They are the prineiples which govern all other] accounts,
and I can see no reason why they should not be held applicable to the accounts
hafare us,

2] I cannot, therefore, conenr in the conclusion at which the Master of the
Rolls hes arrived, that these halances belang whelly to the sstate of Green. With
deforance 1o the Master of the Rolls I do not think that the case of Mussey v. Banner
(1 Jac. & W. 241), on which ke has mainly relied, supports the conclusion at which
he has arrived. That case, as T underatand it, establishes no more than this, that a
tiustes who pays in monies to his own account at his bankers’ is liable to bia cesiuds
que trusiend for the monies which he has so peid in, a8 he well may ha, He hasmo
right to mix the trust-moniss with his own, or to subject his cesfuis que frustent to the
difficulty of separating them. It is one thing however to say that the trustes is liable
for monies 8o paid in, and another thab the cesfius gue frust ars not entitled to the
benefit of separating the trust-monies, if it be in their power to do so. The case
indeed contains some observations, which, as I read them, are in direct opposition to
the conclugion of the Master of the Rolls. Thus Lord Eidon says (page 248), “See
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what the consequence is: If he had paid the sums in question to the account of his
sister’s estate, and the bankers had then become bankrupts, undaubtedly the trustees
would have been entitled to prove the sum ageinst them, Even now that it is stand-
ing in his name, the trnstees might be entitied to prove it, by his confession, that it
Dbelonged to his aister’s estate, and then thay would be in the same situation” If
this right of proof would exist upon the admission of the trustee, it can hardly, I
think, be said that it could not be established by evidence against him in a case
where there is no bankruptey, and therefore no question of order and disposition.

The case of Foley v, Hill (1 Ph. 389; 2 I of L. Ca. 28) was also reﬁed upon ou
[393] the gm of the Respondents, but that ease again is parfectly distinet from she
present, The question there was between the banker and the customer, not as in
the present case between the customer and his cesfuis que frustent. The case estah-
lishes merely that the relation of trustee and cesfui gue frust does nob exist batween
bankers and their customers, and does nob at all affeet the questicn on which the
presant case depends, viz., what ave the rights of the cestuis que bustent of the eustomer
against the customer, their trustee?

Theso axe the grounds upoen which I find myself unable to concur in the opinion
of the Master of the Rolls. 1 differ also from the opinion of the Master, and it will
be right alse to state the grounds on which I differ from his opinion.

'he Master’s opinion appears hy his report to be founded upon this principle—
that the sums drawn out by Green on his private account onght to be attributed to
the sums paid in by him on that account, without reference to the order in which the
sums were paid in or drawn out, and the ¢ase of Pinkett v. IWright (2 Hare, 120) was
cited in support of that principle ; but the case of Pinkelf v. Wright, in which I fully
soneur, is 1 thiok materially distinguishable from the present. Pinkett v. Hright was
the simple case of a persen haviug shares in his own right and also a8 & trustes, and
selling some of the shares, and the Court held that ths shares which were sold must
be taken to be those to'which the party was entitled in his own vight. Thers was no
courgs of dealing, no bankruptey account to be considered in the case of Pinkett v.
Wright, Now Green opened and kept these hanking accounts upan the usual footing,
and {394} rhe Plaintiff, taking the benefit of the accounts, cannot, as I think, be
entitled to siter their character. Adopiing them for the purpose of establishing his
demand agninst Green's estate he must, I think, adops them with sl $heix incidents,
one of which is that the monias cdrawn out are to be applied to the moules first paid
in. Upon any other footing this consequence would follow, that a debt which had
been extinguished at law by the course of payment would be revived in equity by an
alteration in that course. Indeed it would follow that in all cases where trust-mouies
were paid by a trustse into s bank to his own private account, they must be held to
have remained there $0 long as the trustee may have had monies of hiz own in the
bank to answer his drafts, whatever may bave been the dealings upon the account
and however long it may have continued.  To apply the principle of Pinkeft v. Wright
to such 2 cage as the present was, in my opinion, an unwarrantable extension of that
prineiple, and certainly it would be attended with the greatest inconvenience.

1 may remark, further, that the conclusion st which we have arrived in this case
2e6ms to me fo be in eonformity with the view of Lord Elden to be collected from
vhe case of Lord Chedworth v. Fdwords (8 Ves. 48).  In that case Lord Eldon, in the
first instance, granted the injunction as to the monies in the bapk, but afterwards,
apon more mature deliberation, he refused that part of the injunction, and the gronnd
on which he refused it was that the last payment, meaning as appears clearly by the
eontext the last payment into the hank, had been made two years ago, thus indicating
that bad the last payment into the bank been recent, so that it could have beeu
inferred that the monies remained there, hie would have maintained [395] that part
of the injunction also, After this indication of his epinion T feel no doubt that Lord
Eldon would in the case before us have gone st least as far as we have gone. My
only doubt is, whether he would not have gone much further. I am therefore also
of opinien that this order must be reversed, and that the true result of the case s that
which my learned brother has expressed.

(1) The following are the material sections of the order:—
13. That no official assignee shall keep under his control upon any one estate
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more than £100, or, in the aggregate of monies of hankrupts’ estate, more than
£1000, and any excess beyond such snm shall be paid by him forthwith into the
Baxnk of Englsud.

14. That the officisl assignee, 4t the time of paying any monies into the Bank of
England, shall state in writing, delivered therewith to the cashier of the Bank, in
the form specified in the schedule hereunto d (No. 4), the date and amount
of the payment, the name of the official assignee making it, the name and deseviption
of the bankrupt or bankrupts to whose estate the money belongs, aud that it is to
be placed to the eredit of the accountant in bankruptey ; and the official aseignee
shall take a receipt for the same from the cashier of the Bauk, and on the same day
carry ar transmit it to the office of the acconntant in bankraptcy, who will givea proper
voucher for such receipt, and that the money is placed to the oredit of the estata
of the said bankrupt or bankrupts in the books kept in the office of the accountent
in baukruptoy ; suck voucher to be produced when cailed for by the Court.

15. That ail mouies without exception received by the official assignee, and not
puid by him forthwith into the Bank of Englaud to the oredit of the accountant in
bankruptey, shall be paid by the official assignee, as soon as they shall amount to
£100, into the hands of a banker, with whom such official assignee shall keep an
aceonnt as sueh official assignes, such account to be entitled as official assignee, and in
which account no monies shall be entored except such as are received by the official
assignes in his official capacity.

{395} Tooxew v Heawamax. Before the Loxd Justices, July 18, 1858,

[8.C.22 L.J. Ch, 791; 17 Jur. 793; 1 Sm. & G. 304. Ses Bngelback v. Nizon,
1875, L. R. 10 C. P. 653; Ex parfe Ford, 1876, 1 Ch. D. 525; Megyy v. Imperial
Diseount Company, 1878, 3 Q. B. D. 720; Taslby v. Official Recsiver, 1888, 13 App.
Cas, 540.}

An uncertificated hankrupt carried on business for several years after his bankruptey
with the knowledge of his assignees and of others who were his creditors af the
time of the bankruptey. He died possessed of considerable yroperty. On a claim
filed by one of his exsoutors against the other and the official assignes under the
bankruptey : Held, that the creditors subsequent to the baukroptey were entitled
to priority aver the former creditors, and that the estate ought to be administered
in Chancery.

The official assignee, who appealed against a decree to that effect, was ordered to pay
porsonally the costs of the appeal,

This was an appeal from the decision of Vice-Chancellor Stuart, reported in the
18t Volume of Messrs. Smale & Giffard’s Reports, page 394, where the facts ave fully
stated, The following is a short summary of them . —

A solicitor namad%lswood hecame bankrupt in 1815, at Chard, in Somersetshire,
and never obtained his certificate. In 1817 he went to Bungay, in Suffolk, and
practised a8 a solicitor there till 1852, with the knowledge of some of his creditors,
including his assignees. He died in 1852, leaving ¢onsiderable property, and haviag
made a will.  An official assignee, who had recently been appointed under the bank-
ruptey, olaimed the right of distributing the bankrupt's estate amang the creditors,
whereupon one of the executors, who differed from the other as to the course to be
taken, filed a claim against the latter and the official assignee to huve the [396] assets
administered in Chancery, and the Vice-Chancellor, by the order under appeal,
declared that the subsequent ereditors were entitled to be paid in the first place out
of the bankrupt’s estate, and directed accounts to be taken of the real and personal
estase of the testator.

The official assignee appealed.

Mr. Bacon and Mr. Schomberg, for the Plaintiff.

The case ie completely gaverned by the authority of Lord Hardwicke in Troughton
v. Gitiey (Amb. 630). The form of tha decree made thore shews that the point was



