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tcrial difference betwoerr lard and nroney. A s  to  inoriey, any 
course E& into {lie rcsjtlue. Then, where the slim i s  separated 
tlte personal estate, it would be a forced construction to throw 

that back into the general residue. But as to land, there must be an  rstate given ; 
the  intention to give is not sufficient. In Marryal v. Townley (1  Ves. sen. 102) 
th r  express joint-tenancy was controlled : Lord IIardwiclce held, it TY:LS d l  blunder. : 
it vas  impossible it could mran  a joint-tenancy ; as the conveyance was to be a t  
the respectivo ages of- twenty-one ; and there was an evident intention of division. 

1 have not fully made u p  my mind upon this case : but 1 am inclined to think,  
George Beude was well advised at  the time he  made that deed. 

P'eb. 19th. Lord Chancellor [Loughborougl!]. In  this cause my opinion is, 
tImt thc cxccution of the power by George Reade,  the grmt grandfather OF the 
Pl tht i i ' f ,  W:LS good, under the circumstance, that had talien plwe, of the dmt Ir of 
h i s  cldcst son, WIKI in the  wiil was one of thc fotir objects of nppoi i i t i  
died iri the life of his  father, before any ~ i ~ ) ~ ~ o i n t t i ~ c n t .  
I conceive, the  fattier well and p ~ ~ p e r l y  executed his p o ~ n x  by a ~ ) ~ ) o i ~ i t i r i ~  only 
three fourths to his three srirviving children. I do not find. thilt llic Court of 
Kine's Berich had determined the precise question. t rather think, that was the 
opinion of the Court ; though they would not put it so, and -would riot go fartlicr 
than tlio legal title. 

The PlaintilC therefore is entitled to two-fourths : but the account of t h e  rents 
a n t  profits cannot go beyond six yeilrs. (Drurnrnond v. The Jlulce of 8 1 .  Albans, 
5 L PS. 133, and the note, 439.(1) Y o u  cwtnol 
recover more than six years mesne profits at law. My idea in giving yon the two 
Cy501 fourths is, that you are legally entitled : then the circuinstanc~ of being 
obliged to sue in Equity does not alter tlie na t im  of the action for mesne profits. 
He nztist have the costs of t h e  biX(2) 

Gilder tliosc 

As to  t,hal the  bill prays too largely. 

(1) See S ? ~ ~ ~ ~  v. Lord ~ a ~ e ~ ~ o r ~ ,  2 Yes. j m .  698 ; where this point was so 
held after great c(;nsidei,~tioii by the l,ord  an an call or. See also &4rs Jiistiec BuEler's 
opinion to the  same ellect, 3 Ves. 661, in the judgment in Goodtitle v. Utamy. Cos 
v. C ~ ~ a ~ b e r l a ~ n ,  4 Ves. 631, arid the notes, 1 Ves. jun. 309 ; 2 Ves. jim. 706. 

(2) 'i'liis decision, as far as it leaves one-fourth to the deceased cliiid, i s  questioned 
by Lord flldon, 1 Ves. & Bea. 92. Butcher Y. Butcher. For the various qirestions 
and authoritiss on the subject of powers of appointment, see Uoyle v. The Bishop 
of Pctcrborough, 3 Bro. C. C. 213 ; I Vas. iun. 299. Rristow v. W W ~ Q ,  Wilson  
v. Piggolt ,  Moutledge v. Dorrill, 1VlLisfler Y. Webster, Smith v. Idor$ CcLmel/"orcl, 
2 Ves. j an ,  336, 361, 367, 367 ,  698. IJrompe v. Barrow, Vanderxee 17. Aclonz, b 
Vas. 68I, 771+ Wollen v. Tanner, Xpencer v. Spencrr, L o r y  v. I m g ,  F o r ~ c . ~ c u e  
V. Gregor, 5 VCS. 238, 362, 445, 663. Ilemp V. K C V L ~ ,  6 l ies. 84.9 ; i i l t d  tlia ~ o t e ,  
I Ves. jutz. 310- 

S ~ ~ ~ ~ ~ I ~ V I L ~ I ~  v. Lord ~ ~ ~ ~ ~ ~ ~ ~ I L ~ ~ I ~ .  BAYX~UX 'u. 1,ord ~ o ~ r ~ i ~ ~ 7 ~ ~ ~ ~ .  Jan.  a&%, 
2Gth, 27th, Feb. 23d, 1801. 2%e &aster of i ize Rolls tor the J ~ r d  ~ ~ ~ a n c e ~ ~ o r .  

[See h's parte CYunni?igha,m, J884, 13 Q. R. D, 424.1 

ion to the personal estate of :in intestate is rcgulnted by thr law of that 
iich was h i s  domicil n t  tbc t i m e  of his death. Vor ~ h n t  p i ~ ~ y o s e  111 I 

can br bnt one domicil ; and the Les loci rei s i t @  doeg not, prevail. 
place of birth or death does not constitute the domicil. The domicil of origxm, 
Ivhich arises from birth and connections, remains, until clearly abandoned and 
another taken. I n  the case of Lord Somerville, of t w o  acknowledged domicils, 
t h e  family seat in Scotland, and a ieaseliold house in London, upon the circnm- 
atanccs the former, which was the ori,ginal domicil, prevailed. 

The ~ ~ ~ c s ~ i o I i  in titcsc causcs was, whether the ~ i s~ r ibu t ion  of the pel wrial t s tn to  
of the late Lord ~ o m e r ' u i l ~ e ~  who died i n t e ~ t ~ ~ t c ,  seised of rcal estatcs in ~ ~ o t l ~ , n ~ ~  
and in ~ l o ~ ~ ~ e s ~ e ~ s ~ ~ ~ r e ,  and possessed of pcrso rial pmpcrty in t'nc I ~ n ~ l ~ s ~ ~  irmtls 
to D very large amount, should be inade according to the law of , S c o ~ l a r ~ ~ ~  or tlic law 
of England. The claimants by tlic law of h'coiland were his Lo~dsbip's nephews 
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arid niwos of tho  mhole blood, exclusive of Lord X u ? ? z e r ~ ~ Z ~ e ,  as being the lieir at 
1aw culit,led to the  rcal estates. Y'hey '~vcre the children of the irif-estato's deccascd 
brothe~. and sistchr of the whole I h d ,  Colonel Xo?n~rviZZe and Awt TYhichmore 
12urgess. Sir Edz!wrd l l c z p k t n ,  half-brother bo the intestate, being the surviving 
son of TJady S o ~ e r v ~ l ~ ~  xiy a former i~ar r~age ,  and two nephews and two nieces, 
of tile ~ i a I ~ - ~ l o o ~ ~ ,  being the chiIdren of a deceased brother and sister of the ~ntestate 
by a former marriage, cIaiiiicd to ~ ~ r ~ ~ c ~ ~ ~ t c  in t i t o  d i~ t r ib~ t io ) i  under the law of 
l ~ n g ~ a n ( ~ ~  

1 Iic iollowiug circumstances mi e establislied by the  evidence. 
That hranch of t he  Somerville family, from vhieh the late Tiord was directly 

dcsceiided, had been wholly settled in Scotland above [751] six centuries. T-Tis 
Cntlier, James, Lord Somerville, first came to  Rngland in 1'121 at tlic agtb of twenty- 
thrce, f o r  the purpose of prosecuting h i s  claim to the Barony of Somerz)i,lle ; wliieh 
lie cs tab~j~hcd  in May 1'723. 
Ire resided with her on her estate till 1126 ; when he rcturned to Xeo~Za~d 
tii+xglitcr A i m  wfis  horn dnring inhat rcsidencc in ~ n ~ ~ a n ~ .  H e  contini 
8cof tand: ,  w h r e  his two sons the la te  Lor($ Xomeroille and Colonel L%merv&? were 
bor~r, t i l l  1731 ; in which year h e  vi-ont to Uristol on account of Iady k ~ a ~ e r v i L l e ' ~  
Iicaltli. In I 7 3 2  he rehrned to Scotland ; and continued there till Lady ~ ~ o ~ ~ r i ~ ~ ~ ~ e ~ s  
dentli in I734 ; when he went to ~ n g Z ~ r i ~  to  bury Iter and to snrren~$er her estate 
to  Sir 1 ~ d ~ ) a r d  ~ a ~ ~ n L ~ ~ n ,  one of her sons by a Cornier marriage. la I736 liord Xomer- 
vil le married ag :h  ; and inintediatcly returned to his residence in Scotland ; where 
he contirtued till 1141 ; when he was ejected one  oE the Sixteen Peers ; and came up 
to  attend Parliament ; and resided t h e e  winters in London for that purpose, going 
in summer to  his estate in ScotZand. J n  1744 bcing appointed a Lord of Police in  
Xcotlarzd, h e  w c i i t  t o  l e s i d e  tliere ; tliscontinuing from that time his barliarnen tary 
attendwicc. 110 continued in Scot land,  till h e  went to Bngland in 1760 or  176l to  Le 
presented to tlie JCirig and t,o visit his daaghter. After passing six weelrs in ~ n g Z u 7 ~ ~ ~  
on tha t  occasion Ire retitrim3 to S c o i ~ ~ , n ~ ~  ; a n d  ~ icve r  again qiiitted it ; dying a t  h i s  
houso thoro ix7 3 765. H i s  residence in ~ c o ~ ~ f f i n d  was at, tila family seat,, called 2% 
Drum, or ~ o ~ i , e r v ~ ~ l e - ~ ~ o ~ ~ e ,  in the summer, and at apartments, which lie bsd in 
IXoL~~rood- j l o  m e  in win tcr . 

The late 1m-d ~ ~ o ? ? ~ e r ~ ~ ~ ~ ~  was born on ttie 22d of J9irze 'f 729 in Scot land ,  ciilicr 
at ~~om,ervilZe-lIozise, or  at ~ ~ o ~ - ~ r e f s ,  an old ~ ~ ~ a ~ s i o n  in the r i e j ~ l i b ( ~ u r h ~ ~ d ,  
rented hy his fatlier, while t h e  housc was r e - ~ ~ u i ~ ( l ~ ~ ~ ~ .  7Tc r ema ine~  tlierc til1 tJtc 
age of rririe or ton year8 ; in the coixme of which period he was atJ school t i t  ~ ~ a ~ l ~ ~ ~ t ~ 2 ~  
imd aFtcr\varcis nt, lkZinburgl2. At  tlre :tgc of nine or  t e n  he was s m t  inLo l h g l a n d  
to  M r ,  Somerwille in Gloucestershire. 110 was at  school th t rc  for soma t i m e  ; aFtm- 
wards i n  June 1 '74  i! lie went to  WfsLminstcr Scii,ool ; wlrich lio yuit,tod : ~ t  Christnias 
1 ' i 4 S q  ii l a  t hPn  ~ r r e n t ,  to Cam i n  N o r m a n d y  for t l io  purpose of cducatioa ; w!ioro h i >  

tl 

Lord So?nerviEEe obtained letters of administration. 
I 7  

I n  1'124 he insrrjecl XZrs. fZ& of S,:ie Park; 

i*crn:iinccl till tho :igc of oightecn ; wlicn npon the rebellion h a k i n g  or i t  i n  
i r i  I74 5 being sent for by ltis fntltcr hc rctrrrned to S c o ~ l ~ r ~ d  ; jointti the PO %' 
as ih volunteer ; :md was present at t h e  bibttles of ~ r e ~ ~ ~ a ~  Pans and I7621 f 
:tt whidi he servcd as ari ~ ~ j ( ~ - ~ e ~ c ~ ~ n i ~  to Generals C o p  and ~ X ~ ~ ~ e ~ ~ .  Hr: contiriucd 
in &he army till the peace in 1163 ; and a t  different time- during that period wits j i i  
~ ~ ~ ~ g ~ ~ ~ ~ ~ ,  k5'coiland, and Gernzany, .wher.ever his regiment happened to be, either in 
yixaxters or  on service. Soon after quitting the army in '1763 Lie went  lo  ScotZa~id, 
to  Xa~erv~l lP-IJozL~e ; and 11% fatlier settled an arinuitay rrpon him. ITe tlicn i v c i t t  
abroad. 1 7% ~ e i ? ~ ~ ? r ~ ~ e r  1 'liicj on a c c o i ~ ~ ~  oE h i s  fa>ther's illness he returned to Sco~Za?z~~ ; 

nt a t  his funern1 in l ~ e c e ~ ~ ~ e r  in that year ; tind c o n t i n i d  in Sco~~a/rl(Z 
 month^ afterwards ; but not succeeding in ail application for h i s  fatlicr'g 

npartrricints in IToZyrood-House he went t o  London ; biit did not ~ L L J  n oil' any of t h e  
seivants at  ~lpYomervil le-l~ozi~~. l~ ro in  this period, in 1 7 6 6 ,  there was 110 evitlonce :is 
to  t h e  actual residence Lill 17'18 or 17'79,(l) Earthrr than that lie passed the wiritor 

and the 8itntmer at  SarrLenlille-JTouse. 1x1 1'179 he took a lease of a Iwuso 
la Shwt, C a v e ~ ~ ~ i ~ ~ ~  Spnre for twenty-one ycars, ( ~ e t ~ r ~ i i f l a ~ t l ( ~  a t  the  end 

110 c o ~ i ~ j i ~ u ~ ~ ~ ~  to occtrpy this 
house as his winter residence till his death ; going every year to S o n z e ~ ~ ~ ~ Z Z ~ - l ~ o i ( s e  
for the s i m m e r  ; and dividing the year nearly equaily between them. 'Yhc landicrrd 

irig preliascd tho grounttlo,isr, ot wlrieh tlii 

fo i i i tec i i  years, at a rcrit 01 LS4 a-year. 

'lf??L>T6f?Y 1y87, IioXd S'O?>l€ lie criclaavourccl to gat  liim to I a l i iqu id t  
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it for a preniiiirn ; and expressed regret) at  the refiisal. Bcing assessed to tltc taxes 
at  f:90 p r  annum he appealed; and w:is rcdticcd to X84 p e r  ccnnum, About t e n  
years before his clcath he was elected one of the Sixteen Peers ; aiid be  atteiiclcd his 
J’arlianicn tary dirty every winter. 

tn S ~ ~ o ~ Z ( ~ r ~ d  Lord ~ ~ o ~ ~ e i v i ~ ~ e ’ s  c s ~ a b l i s ~ ~ ~ ~ ~ c n t  and stilo of livitig mcrc s~~itikblc to 
his raiik and fortune. In L o n d o n  he l i d  orily one or two Eemalc sarviini,s ; t~nd 
brought two i nen  servants From #collantZ ; t:iking t i i c m  k m f c  with him ; arid tising 
job horses occasiorrally. l l is  riiaririer (IC living 1rei.e was very private ; swing no 
coinpany ; dining usnnlly at, a ch ih  ; and lrcepirr:; his servants on  board wages. The  
house was ou t  of repair ; and furnished upon a very limited scale. The fuxnr’tiirc 
with the wine, coals, and plate, sold only lor $66, 7’s. Id .  a n d  the fixtnrcs [753] for 
g73, 10s. To some of his friends he declared repeatedly, that he  consiciercd h i s  
residence in ~ o ? ~ ~ ~ o ? ~  only as a l o d ~ i n ~  house, and a t e m ~ ~ o r a ~ y  residence dnring thc 
sitting of ~’arlinincnt : and spoke of S c o ~ L a ~ ~ ~ ~  as  hi;: residcace nntl home, w l r  
n a s  born, with the warmth of a native ; : i d  he often complained wi th  ~ ~ e r i ~ ~ o r i y ,  
that in any disputes, which he had, wltich rarne before the Session, it appcnred to be 
a disadvantage to him resitling so little :miong them. About a month hefore his 
death Colonel Reading  itrged him to make a will : observing. that it would be cruel 
to  leave his n t~ turd  children without provision ; npon which he said he incant 
take care of them arid also of his brother’s y o ~ ~ ~ ~ ~ e r  children ; and soon after t 
conversation the intestate told Colonel Beading ( t h o  deponent,), that he  had seen 
,James NZand Burgess ; who had alarmed him by telling him, if he died without a 
will, his personal estate would be divjdcad among the  scveral branches of his family ; 
which h e  much deplored ; and afterwards h e  said, he should soon go to  Scotland ; 
arid would then make his will. 

Soon after thiLt conversation Lord Sonzerville died suddenly at  h is  Iiouso in 
 ond don in A p d  1796, during the sitting of ~?a r l i a~en l~ .  I n  the books of the lZnnlr 
of ~ ~ n g l ~ r ~ ~  he ci-as clescribeti as of ~ e n T ~ e ~ ~ a  SLreet, Cnve 

~ ~ i ~ a ~ e t ~ ~  DewaT, who had been liouselrcepcr a t  ~ ~ o r ~ ~ e r v i L l e  House, by her deposi- 
tions stated, that she had heard the in ta ta te  say, he was an ~ q ~ g Z ~ s ~ , ~ z a r L  ; and when 
she told him, that, when speaking against Rcotland, he x-as speaking against his own 
country, he would answer, that he wiu born in Scotland : he was ethicacztetl in 
I ~ n ~ ~ a n d  : his co~incction~ werc ~ r i ~ l ~ s ~ ~ ;  t8hat lie ’liacl no friend in ~ ~ ~ o t ~ a ~ d  ; and 
every t hbg  he did was after the ~ n g l i s ~ ~  fashion, ‘Fhe c~epo~ierit had h a r d  him imp, 
his reason for going to S[;o~Zan/Z was, that he might be at his estate ; that  he did no!, 
like it ; but had promised his father, when dying, that, he  would live one half. of 
year in Scot land,  and the other in Ihglancl ; that he considered himsclf a n  E~ngl 
man ; that his estato in l h g t a n d w m  preferable to  tha t  in Scotland ; tha t  he prcferrtd 
I h g l a n d  ; and wonld mvcr visit Scotland except on account of t h e  promise to  his 
father ; and that hct did not care thoiigli Somerville-ff oust were burnt : and this be 
f r e ~ i ~ e n ~ , J y  said in conversation with the witncxs. 

[a&$] ?‘here ’was some farther slight, evidc-rrcc of exprcssio~i~ irnportin~ a, preference 
of 1~9tgLand ; and that he considered himself an ~ ~ ~ g ~ i , s h r n a ~ ~ ,  

The Btlorney GerLeral [ilfitford], the Solicitor Genera6 [Grant], Mr. ~ e ~ ~ l ~ o ~ ~ ~  and 
Nr. ilf’l’ntosli, for the Plaintiffs in the first CBIISC ; &Is. Mansfield, Mr. ilclam, and 
air. Loclcizait, for Defendants in the same interest ; eliliming as next of kin of the 
whole blood by the lat17 of S ~ o ~ Z ~ n d .  Tho question in tltcse ~ a s e s  must iiow be nndcr- 
stood to  depend entircly upon the doniicil of the late Lord S o ~ e r z ) i f ~ e  : tlic cases 
clecided having put entireIy out of sight the Lex toc i  r e i  sitm with reference to  t h i s  
question. It was never undcrstood in this or any country but XcotEand, that, the 
succession to moveable property could be regulated by two different, laws. Some 
dooisions in that country certainlydid assert that proposition : but in 2‘he A nnandalP 
Caust? (l lempds v. Johnstone, 3 Ves. 198 ; see page 203) it was not thought a 
subject of question ; and Lord IIaidwicka in Thome w. M7aticin.s ( 2  Yes. sen. 3 S ) ,  the 
Ifouse of Lords in Piport v. Pipon (Amb. 25), and I,orcl 1 ~ ~ a c c Z e s ~ e Z d  aiid Sir Joseph 
JeXyli! in prior cases, had no doubt D ~ O I I ,  it? : brit t lro point was ~ o ~ i ~ ~ l ~ ~ c ~ y  dcc:idctX i t *  

~ a 6 ~ o ~ ~  v. Scott (in the House of Lords, 11th April 1793. 6 Bro. P. C. 650), Lady 
~ i t c 1 ~ ~ e Z ~ ’ s  GDSC ; in which the g m m t  of the judgment in the House of Lords was 
expressly declared to  be, that the personal esta,te of the intestate was to  be distributed 
by the law of EngZand, where lie bad h i s  domicil. That declaration was certainty 
int,enc.led to put an end to the possibility of raising the  question in future. ’l’hc doubt  

0. xa.--2‘7* 



'ivi~,s raised i n  the cage of Bruce Y. Bruce (7 Bro. 1'. C. 566), from the ynauner, in which 
t h o  judgment was given, out of sonle teiide~ncss to what had p a m d  in ~ c u ~ ~ a n ~ .  
T h e  1nter~oeutor of the Court of Session was so worded, that it might liave b 

dcrstaod to go irpon the Lex loci rei a i k ~  : hut it was not so ~tnderstood in the 
oiise of Lo-rds ; who were of opinion, that t h o  personal estatc in Xngland, 
' ~ s  to  be regulaitd by i,he law of ~ % ) ~ ~ l a n ~ ~  not because it was situated in ~~~~~~~~~, 

k)irt, bccnrisc t h  r~o~nicil was in ~ n ~ ~ a n ~ .  11.1 the A n n a n d ~ ~ e  Cam8 the Lord 
Chancellor t f ~ k c ~  the  question as coriclrided ; for. he inbimatcs a doubt of his o r t ~ r t  
riporr it8, if io w:~s open. 

Exchiding tlic Lei: loci rei sitrr, tlic Court must liave r ecoum to  t h o  law of 
domicil ; and t11(: question must rrow be talcen to  be, C755J whc1.e the ]ale liord 
,~o?~?erwil~e is to tie considered as having 11x1 his domicil at his d 
w i t h o ~ ~ t  ~ L i e s t ~ o ~ i  Iik sole doiriicil w a s  in ~ c o ~ Z ~ n ~  ; the only place 
a n y  connection. TJis fatbar Eiad no esta~)lisIiment in ~ ? z ~ l ~ , ~ c ~ .  Wiert he was in 
this country as one of the Sixteen Peers of Scotland, he resided chiefly with tltc 
~ ~ a : ~ ~ ~ ~ u n  fam ily. 'I'here can be no doubt therefore as to his domicil ; and 
of o ~ i ~ i ~ i  of the late Lord, the place of his birth, eo~i t~nued  during his f; 
During that period tlicrc is no pretence to say, he had m y  other domi 

of his hthcr, As  heir apparcmt 
family tic? is to be considered i r i  r2 different light from a younger brother-. The 
pparent xmist  alwztys look to ihe family house arid estate, as that t o  which 'tic 

is to retrirn, arid which i s  to be his ; an object of residence and attachriien~, wliicl-i 
does not belong to h other b r a d i e s  of the family. A t  his father's dent11 in 1.765 
he had no house whatsoever except SonLerviZZe-Prouse. If he liad died e t  t h a t  period, 
there could Jmvc been no doubt. 'I'herc was no place in EngZu?ttl, tliat could. be 
deerncd lhis doinicil ; though he liad an estate in Glozicestershire. It8 lios upon the 
other side to shew, Lhai the  clear, i ~ r ~ ~ t i c s t i o i ~ a ~ ~ e ,  rXomicil, gained by birth, d i j c h  
eont,inncd duririg the life and after the death of his Entlrcr, was atia~idoned and 
giveu up, and tlitzt he ccesed to be :L resident in Scotland. Scm-ttely thny degree of 
rwidenco i n  ~~~~~~~~~~~~ without abnndorring itis residence in 2?cofZan,rl would be 
s L i ~ c ~ e n ~ ,  to chnnge the domicil. From 1765 to 1778 there is n o l h i a ~  to cbange it, 
Prom tlimt period bEiorrgI1h rcsidcd in the winter in ~ ~ u ? z ~ ~ ~ ~  and only l i t  f,hc s ~ ~ i i ) n ~ e r  
in Scol'EantE, liis perrriaixxtt and coiistsiit residence must be talien i o be 8o'omeroiLEe- 
IIotise, not tlie Iionec in Londorb, tliotrgh held npon fb  term, that was likely to  e n d u ~ c  
bcyond his l i f e  : but the nature of the residence was ~ i o l  of that clcscuiption, which i s  
( ? ~ n ~ ~ ~ ~ ~ t ~ c ~ ~ l l y  stiled ~Zo~~ciZium, and in the Civil Law is thus c ~ e s c ~ ~ ~ ~ ~ ~ ~ ~  : (2) 

'' Tihi qtiis 1,arem rerumpie ac forhin,urum szmrurrb suwLnaarn constifuil." 
Somerville-Flouse without doubt. was coiisidercd by hirrr as his fixcd and per- 

m a n e n t  residence, that of liis family ; and the  other [sss] a residence of convenience. 
l'liere he coridcred Eriinseli' ratlux in the chsrac(m of a private gcntlcmar~ : at 
the otlrer as L o d  ~ ~ o ? ~ ~ ~ ~ ~ i ~ l e .  maxi of econonr~7 : but i t  is cleilr upoii the 

e cvidenct: ht, l i t r o d  more in the stile of a ~ ~ o h l c m i ~ ~ l  a t  So??~etoiElc-~I~)?~,~e ; nnd 
inly by im means so in ~ ~ ~ ) ~ ~ ~ ~ ~ ~ a - ~ ~ r 8 e ~ .  Xl is resitlrrtm for t,hr purpo~c of 

011 being elected one  o€ the Sixteen Prrrs in 1790, according 
subject would have no effect, IC i s  very convenieiit, tlit 
Id c o n t ~ ~ ~ ~ c ,  unless an a b a ~ ( ~ o n ~ i e n ~  i s  shewn, and it  is a 

fle had no other fixed aiid settIed habitation. 

I le \!rils 

by all writers on tliis subject, that from the moment you fix the domicil, a n  abandon- 
monL a n d  a coinplcto substittrtion of ~1 new domicil nitrst be shewn. It is not enongh 
tct shew resideuco in another place : the residence in the anticnt domicil IiBcwisc 
( ~ o n ~ , ~ ~ t r ~ i ~ i g .  l'h otic must ~ 0 r ~ ~ ~ ) l c t e l ~ 7  e ~ ~ ~ e r s c d ~  and do away the (it her. 'i%c 
prec5Lnnption in :~11 case3 therefore is against change of domicil ; and tkrc b ~ t ~ t  heit 
of Fmof lies on thab side. Ry residence as an officer in quarters in Englmnti a new 
tloinicil rould riot be acquired. As to  his winter residence, which was lengthened, 
as h e  grcw older, lot them t d t e  t h o  fact most favorably for them : adinit, that he 
resided seven months oE the year in ~~~~1~~~ : is that a sort of residenee under all 
the ci~c~~~yist~Lnc(~s,  that  sLii~cr~cde~ the d o ~ I ~ ~ e i 1  he ltad ; shewiiig a prrrposc t o  
abaat3on it to all intents 1 Suppose in 1766 he I t t d  yet a domicil t,o choose, and there 
wiie riothirig to go upon but a residence in both countries, beginning ne tllc silrnc 
period, yet,  (iLking wibh that the eireumstanres, that his residence in ~ c u ~ l a n ~ l  %vas 
upon his palcrrtnl estate, ~ l r e  scat of h i s  honors, where It is ancestors lived ~ l p ~ ~ a ~ d s  
of 600 yt:srs, Ihc o t h r  in no way connceted witti his family, in which hc lit& i r r  no 
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state, a coinmon lodging house, the domicil must have been in ~ c o ~ L a n d .  1x1 &ot- 
land he lived a& a nob~enian, ~ ~ ~ ~ i o u s  to keep up his d ~ ~ ~ i ~ t ~ ~  as connected with that 
( ! o ~ ~ ~ ~ l , r y  ; tmd ,  tlzo~rgh 2% mnm of e c o n o ~ ~ ~ ~ ,  he lived there in a ~ n ~ ~ n ~ z e r  suited to his 
djgi~i[,y. 111 ~ ~ ~ g ~ ~ n ~  he had no furni tu~c,  no estab1isf~~en.t : lie saw no co~ipariy : 
the servants ho b r o ~ ~ ~ l ~ t  to town 'were part o€ his ~ c ~ o ~ ~ ~  e s t ~ ~ ~ ~ s ~ i ~ ~ ~ o r ~ ~ ,  ; vhictz NUB a 
r e ~ ~ l a r  c s t a b l ~ s ~ ~ ~ e n t .  How could i t  be said, whcn lie was leaving town, going to 
his castle in ~ ~ ~ o ~ ~ ~ ? ~ ~ ~ ,  that he was going from home, as a sojou~~nor, tx s t r a i~~e r ,  a 
visitor ; and that returning to London h e  was going, ubi hrem rerumquc ac fortu- 
mwum suarum ~ ~ i m ~ ~ a m  const i twi t  ? Suppose him with an estaLe in ~ 7 ~ g ~ a , n ~ ,  and 
tlrmthor [TbTJ in ~ ~ c o ~ ~ ~ n d  ; each having a nzansio~-~iouse and e s t L ~ I i s ~ ~ ~ e n t ,  and ti 
he d i ~ ~ ( ~ 0 d  h is  time e q ~ ~ a ~ ~ y  b e t ~ ~ e e n  them : that would be s o ~ c t ~ i i n g  Jilre a case : 
kilt even then the q ~ e s ~ i o ~ ,  wliich was h i s  proper country, must be decided in fava+ 
of ~ ~ c o t L ~ ~ ~ ( ~  ; c o ~ ~ s ~ d e ~ , ~ ~ ~ ,  that he was L ~ c o t c ~  Peer, tmd there was 110 reaso~ to give 
a prefererice to ~~~~~~~~~ ; otl-rcr c i  rc~Imstances r c ~ a i r ~ ~ n g  &he mine. 

'IAe ~ ~ ~ s c ~ i ~ t i ~ } r ~  of Lord ~ ' o ~ r ~ e r ~ ~ ~ Z ~  in tho bank books is niereiy that of the br 
i can afbrd no infe~ence~ SOKIIC of the ~ ~ ~ t x ~ e s s e s  spcalr to little cxpres 
roting, that h o  wished to be cmisidered an ~ ~ ~ L ~ s ~ ~ ~ n a ~  ; and XiGed better to live i r r  
~ j t ~ ~ n ~  than ~ ~ C O ~ Z ~ ~ ~ ~ ~  That, ~ v ~ ~ i o ~ i ,  it is to be obsertwd, res~s p ~ ~ n e ~ p a ~ ~ y  upon the 

su~picious e ~ ~ ~ d e ~ i c e  of a discarded servant, d c t e ~ i n ~ ~ ~ ~ s  nothing. l'h is i s  aa qxxestion 
of feet. Dean $ ~ ~ f t  i f~as very anxious to be considered as an ~ ~ ~ ~ ~ i s ~ ~ ~ ~ a ~ ,  : but he 
ninsf; have been considered domi~j~ed in ~ r c ~ ~ ? ~ ~ .  It i s  idle to enter into 1ittIa e ~ r c ~ ~ m ~  
stances of that bind against s~rcln a ivoiglit of ovidence. In Balfour v. Scott we mere 
obliged to  make use of such eircuiristances ; w'tiieh are only incidents in t h i s  case, 
Mr. ~ c o ~ ~  had the  j ~ t e i i t i o ~ ~  of c o ~ n ~ l e t ~ l y  a b a n d o ~ ~ n g  his domicil in ~ ~ c o ~ l ~ n d  about 
tuvclvc yei~rs before his death, His k ~ o ~ v n  purpose was t h a t  of ~ ~ a t c h ~ n ~  the f ~ t n d ~ ~  ; 
in which he had invested Elis ~ ~ o p e r t y .  I n  the ~~rosecL~~ion  of thet l ~ n o ~ ~ ~  ~ ~ ~ ~ r ~ ) o s e  
be broke up  his estab~is~iment ; leaving only a ~ a ~ c ~ e ~ e r  : he only went IWQ or three 
times ta ~ c o ~ ~ ~ ~ ~  ; and upon those occasions never resided at his own house ; but 
WLS a visitor witlz his friends ; and for the lather part of his life he never went to 
~ ~ ~ o t ~ ~ ~ z ~ ~ .  €le lrad clearly chosen a d i ~ e r e n t  ~ o i ~ i c ~ ~  ; which c o ~ ~ l c ~ e l y  did away 
tbe ~ ~ ~ i c ~ ~ ~ u ~  originis. 

Jn the ease of Xis ~ ~ ~ ~ r L e ~  ~ o ~ ~ ~ a ~ s  ( U ~ m ~ ~ e ~  v. ~ ~ n ~ ~ ~ ~ , ~  before t h o  ILouse oE 
Lords, 18th &!arch 1796) the c i~cu~s ta~ ices  wore these. l i fe  left; ~ ~ c u ~ ~ a ~ ~ ( ~  in 17.12, 
at the age of twelve, with a view to enter into &he navy. Prom that tirxro to his 
death he was in ~ c a ~ ~ ~ n f ~  only four times. Is$, as captain of a ~ r ~ g ~ ~ t e  : 2dty, t)o 
~ ~ t , r ( ~ d ~ ~ c e  his w i l e  to his friexrds ; on which occasion he  staid about o year : 3dlyy 
upon a visit : 4thlyy when, being appointed to a command iipon the Ira'alifax stntion, 
lie went in. tho mail coach to ~ c u ~ ~ ~ n [ ~ ,  and died there, in 1789. He was not for a 
dtiy rwidcnt those in any house of his own ; nor ns a r e s i ~ e n t ~  Under those c ~ r c u ~ ~ ~ ~  
8taiices itwas strong to contend, that lie retltined the domicil ~~~~1 dming alf t h t  t ime 
in a co~~ntry,  with wbieh he had so little e o ~ ~ e c t j o ~ .  He had no estate there, no 
~nans~on-ho~~se .  'ET0 WBS not; a Peer of that country' 'Fhere mas nothing but the 
c~rc~in is t~~nees  of his birth and his death ; and upon those circu~stances, 
becmse he had a11 oocasionsl clorriicif there, the Court of Session ~ e ~ e r ~ i ~ e c l ~  
he was domiciled in ~ S ~ ~ ~ l ~ n ~ ~  He married in ~ ~ o ' a l Z ~ n ~  ; and bad it sort of estab 
mertt there. Ue c o ~ 1 n ~ ~ ~ ~ d e d  the ~ u s s ~ a ~  navy far about a year ; and was after- 
w.ards in the ~~~~c~ service. Ne liad 1x0 fixed rosidence in ~~~~~~~~~~ till 1776 ; 
wlten lie took a I.misc at G ~ s ~ ) ~ t  ; d i e m  he lived ax his home, when on slrore. 
That WBS tho only residence he had in the ~ r ~ ~ i ~ ~ ~ ~  daininirms. ~ ~ 7 h o ~ e v e r  lie wcnf, 
on service, he Kcft? h i s  wife and family there ; m c 3 .  he uiways ~ e t ~ ~ ~ ~ e ~  to tha t  plum. 
I lis third wife w i ~ s  a native of Gosport. In his will he spoke of his dwelling-house at 
CIYosport. ljndcr these c ~ r c ~ ~ ~ s t a ~ c e s  tlre cailse came before tlie I3otrse of Lordsa 
%'he Lords eonsiderod the c i ~ c ~ ~ n s t a n e ~  of his death in ~ ~ o t ~ ~ ~ ~ ~ ~  going there only for 
a few days, as ~ i o ~ ~ ~ ~ n ~ .  The Lord ~ ~ ~ ~ ~ n c $ ~ ~ a ~  expresscd liiirnself to the Eollo~vin~ 
efleet : 

'' The reasons assigned i x ~  ~ ~ ~ p ~ o r t  of the decision of the Court of Session are by 
IC no means satisfac~ory. His d y i ~ ~ g  in ~~o~~~~~~ i s  not hi^^ ; for it is  quite clear, 
'* the ptirpose of going there was temporary and limited ; nothing like 8x1 intention 
" of ~ ~ a . v i ~ ~  L settled ~ ~ a b i t a t ~ o n  there. The I ~ t e r ~ o c ~ ~ o ~ y  says, be had an o e c a s ~ o ~ i ~ ~  
I' (Jornicil there : but the question never depends upon occasional domicil : the 

iti-n, is, wfmt was tlie genera1 habit of his life 1 It is ~ ~ ~ ~ c i ~ l t  to suppose E% easa 
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'' of exact balance. Birth affords somc argument ; and might turn tlic i;cafc ; if all 
" t l ~ :  other c i rcu~star~ces were in ~ ~ L ~ i ~ i b r i o  : but it is clear in this case, his circum- 
" stsnces, h i s  ltopcs, and somet~mes his ~ieccssi~ies, fixed him in ~ n ~ ~ ~ a ~ z c l .  His 
'' t:~,s~c iriight fix him at Gosport in the izeig~~boLirIIooc~ of a Yard : a place also con- 
'' venient to him in t he purs~iit of liis p o s s e s ~ ~ o ~ ~ .  Upon his visit to X e o t ~ a r ~ ~  by a 

or lie gi-tarclod his sister against the hope of h i s  settling there," 
The ~vords of  the Civil Law '( Larem rerurnpe ac fortunarum summam " cannot 

be trunslatcd betlor than by tho expression of that, letter ; that he had no thought 
of settirig up his ~ ~ ~ e r n a c Z e  there. 

[:TGg] Tho 1,ord ~ ~ z a ~ , c ~ l ~ ~ r  then takes notice of his making a will ; which would be 
totdXy s~ib~.cr t~ : (~  by considering hiin doniieited in ~ ~ c o ~ Z a ~ ~ ~ .  IL became i m ~ o ~ t ~ ~ n t  to 
ifeterniinc ~Eic domicil in that, case ; bccause by a codicil he had imposcd a condition in 
r e s t r ~ ~ i ~ t  of ~ ~ ~ s ~ r j ~ ~ e  upon it legacy to his  d a u ~ ~ ~ t e r ,  with n gift over to other childrrn : 
and i t  was c o n t o ~ ~ ~ ~ c ~ ~ ,  that the  c o n ~ i t ~ o n  was void by the law of ~ c ~ ~ L a ~ . i ~ ,  but good 
by the  law of ~ ~ ~ ~ ~ l ~ n ~  on account of tlic gift orer. (See ~ ~ a c ~ ~ o ~ ~  v. Beaumont, 3 
V m .  89, and the re€~ronees.~ If Sir C ~ a r Z e ~ ~  ~ o ? ~ g ~ a ~  had died i n  the l ~ ~ . s ~ ~ i ~ n  or 
~~u~~~ service, his ~ ~ ~ o p c r t y  must have been d i s ~ r i b ~ ~ t e d  according to the law of XZ"ussia 
or ~ ~ o ~ l ~ ~ d  ; for ha had made himeelf a subjcet of those eoiintrics ; and by his 
~s1,a~Iishments there had lost his e s t ~ ~ b ~ i s l ~ ~ ~ c n t  in ~ c o ~ ~ a n ~ .  His original domicil 
having becn : ~ h ~ ~ ~ ~ o n e d ,  when he a f t e r ~ ~ a ~ d s  entered into the service oi' { h i s  eount r~r  
be became domiciled here; as a Eussian or Dutchman would on entering into 
our service. 

Lord Anaandale's Case is still weaker. There ' c y m  not even the oircumstanre 
of birth in ~~~~1~~~~ ; and, wikh respect to ~ ~ a r q u i s  . ~ i ~ l ~ a ~ ,  he did not rettirrr LO 
~~~~~~~i~ after his Pa& mentary dnu",v was closed ; and thcre were other cons~derable 
circumstances, importing an inteiition to continue in Englaad. The decision was 
properly ~oLinde(~ upon this fact. ; that, till a considerable period alter the birth of 
~ a ~ ~ ~ I i s  ~~0~~~~ there wag no thin^, that cotiId by ~ o ~ s i b i ~ i t ~  afford a ground for- 
c o n t e ~ ~ d ~ ~ i ~ ,  that hc had a domicil in S c o ~ ~ a n ~  ; aid it was consitlered by the Lord 
~ ~ a n c e ~ ~ ~ ~ ,  that it was ~iecessary to shew, that Be had abandoned &lie domioil in 
~ ~ n ~ ~ a n d  ; and  in^^ one in S c o ~ ~ ~ n ~  ; for which tttere was no pretonce, 

Can tliese cases be at  a11 compared with this 1 Lord ~ o m e r ~ ~ l ~ e  never for a year 
together a ~ ) ~ ~ n ~ o n ~ d  h i s  residence in ~eot~and. In point oC duration ho had full as 
much sesideiiec there as in this country ; a~s t rac ted  from the c i rc~i~~s tances ,  tliat 
mi l r e  that quite a diEerent residence from this. In this case there W ~ B  tt mansioxi- 
lionso actudly reRided upon. Suppose, he had lived several years entirely in 
England ; going only occasionally to h i s  mansion in Xcotlaiad : still tha t  nirist 
have been co~siclered his residence, His death in ~ o ~ z ~ o n  h a p p e ~ ~ ~ d  in April k)efow 
the period 06 his usual annual return to ~ c o t l a n ~ .  No i ~ ~ , c n t i o n  is to bc inferred 
[T&i@J fmm that : on the contrary there is direct evidence of his intexltioxl to get 
back LO * ~ c o ~ Z a n d ~  when attacked by illness, and an intention, when lie should get 
there, to mabe :m : ~ r ~ a n g e ~ e n ~  of his a ~ a ~ ~ s  ; looking to the law of that, ~ o ~ ~ ~ ~ t ~ y *  
But if, i s  su%eient to say, he died in the course of that temporary residenco every 
year in ~ i ~ n g ~ a n ~  ; n~id  therc is nothing to shew, he had abandoned the intention 
of re tLi rn~~g,  as usrral. II he had died in the first winteer of his re~idence in L u ~ ~ ~ o a ,  
it  might httve been said, son con~s~at, that was not intended to  be his permanent 
residence. Evcri that wesk argument is taken away in t h i s  case e; which is not I L  
oasc, in which $be Court is driven to t h o  necessity of laying hold of little cireuni- 
~ t a n ~ c ) ~ ,  to determino a question very doubtful, and of nearly evcn bslance, 

Have there not been any caws in 
the Spiritual Court with reference to this point upon the Custoni of Lhe Province 
of Fork ? (2 Bw.n's Bee. .Law, 746.1 There must, have been many instunces of two 
resi(~en(~es : one rviLhin the Proxrince ; the o&er ~ v ~ ~ h o ~ t  it. Therr m.oulci thc 
place 0% the death malie a difterence ? The Gustom, as expressed, afTe"ects the goods 
of every inhab~tai~t  dying there, or elsewhere. 

I cannot form tct myself any other a r g ~ ~ m e n ~  for  those, who cliainr by thc law 
of ~ n g l ~ n ~ ,  except, that  his death nzalees a difference ; c o n ~ ~ d e r ~ n ~  &e residence 
equal. Therefore what do yoix say to this case '1 Suppose, a man having a /+orurn 
o ~ ~ ~ i ~ , ~ ~  in somc other part of the 'i6'orld comes to live and to haye a ~ ( ~ s ~ ~ e n e ~  here 
and in ~ c u ~ ~ a n ~ ~  ; dividing his time equally between them. I t  is aIinost tin i ~ ~ o e s ~ ~ l e  
case. I axil dearly of opinion, that I must be bound bykthe deoisions in tho lloirse 

It meaizs the rrtain establislimcnt. 

T h  Master of the Rolls [Sir It. P. Arden], 
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of Lords ; that if there is a preponderating domicil, that  must decide ; and not 
the Lex loci rei  sitm. Thoso cases have clearly decided, that the lex loci rei sitm is 
totally out of the question ; except mherc a man can be considered as having no 
domicil. The Lord Chancellor in Lord Annandale’s Case says, he should have 
thought, the point, if open, was susceptible of a great deal of argument 2 but his 
Lordship considered it decided ; and so I understand it. Then in thc case 1 nom 
put, if the rcsidence is equal, the question would be, whether the forum or ig in i s  
or the forum mortis, if I may so call it, is to [761] furnish the rule. They must 
contend, I think, that being equally domiciled in each country, the place of his 
death is to decide. Or, suppose him a foreigner, andinobody knows whence h e  
comes, so that you have no forum originis, and the residence equal. 

To make that case bear upon this, the qumtion must be 
put as between the forum originis and the place of hi3 death. Supposing a fixcd, 
clcar., domicil in Scotland, and then a degree of r edence  in England from thcnce- 
forth quite equal to that in Scotland, the circirmstancc of his death is not of tlic 
lcast woight; for if the domicil is once fixed, you must shew a change of domicil. 
The death is accidental ; and in Sir Charles Uouylas’s Case was laid entirely out of 
the question. If a child being 
illegitimate cannot have the domicil of his father, it  must be the place of his birth : 
if he is born on board ship, the place, to which the ship belonged: it no othcr 
domicil can be found, the place, where he was a t  his death. Every person must 
have a habitation of some description. 

But this is not a case of equdibrium; which, if suexi a case can be supposed, 
must arise either from the habits of a vagrant life or an equally divided residence, 
with the absence of all evidence of birth or extraction. The question of domicil 
depends upon facts and circumstances of residence, proof and presumption of: inten- 
tion of residence. The desire of the Roman Jurists to systematise and subtleizc 
has occasioned their giving much greater weight to the circumstanccs of birth and 
extraction than they really deserve. The late decisions, agreeing with Uynlcershoelc, 
one of the greatest oE them, in bringing it back to the true consideration, have 
held, that  those are only some of the circumstances. In Bruce v. Bruce (in the 
House of Lords, 15th April 1790) Major Bruce, born in Scotland, but settled in Inclca 
many years, professed an intention to return t o  Scotland ; but not till he had acquired 
a competent fortune ; and he died in India. He waB held domiciled in England. 
That decision weakened the force given by the Jurists to the circumstances 
of birth and extraction ; and determmcd, that a mere intention, depending upon 
u very doubtful event, would not do ; that it must be a residence with a view to 
make it perpctual. But though birth and extraction 67621 were therc decided 
not to be every thing, yet it was not held, that they are not circumstances of great 
importance. 

Lashley v. Ilogg only confirmed the principle, that the Lex domicilii is always 
to rule, and not the Lex loci rei  si tm ; more strongly confirmed in Ualfour v. Scott. 
In  Sir Charles Douglas’s Case there was nothing in favor of the Scotch domicil but 
the doctrine of the Civilians, and the extravagant weight given to the circumstances 
of birth and extraction. The English domicil prevailed rather by the weakness 
of the Scotch domicil than by its own strength. Thc same observation applies to 
Lord Anmandale’s Case : the Scotch domicil resting upon mere extraction, aided 
by property and rank ; for even birth was wanting. That certainly, as t h e  Lord 
Chancellor observes in that ease, is a very small circumstance ; being accidental ; 
and the mere place of death is much more insignificant ; for all other circumstances 
being equal, the circumstance of birth, slight as it is, might turn the scale ; airording 
some presumption of affection : but that presumption, which alone can give any 
weight to  the accident oE birth, cannot be raised in tlie other case, of the death ; 
which is liable to the same objection as the Leg l o c i  rei sitm ; making the rule depend 
on accident, quite independent of the intention. 

The next circumstance, rerum {ortunarumque summa, was wanting in Bruce v. 
Bruce and other cases. The next, the rank  and dignity of Lord Somerville, of itsell 
furnishes a link of connection : but t h o  most important circumstance is, that the 
connection created by rank is strengthened by duty, a5 one of the ,Sixteen Peers. 
That is strong, as a link of connection with Scotland, and a reason for a temporary 
residence in England. 

VOP the Plaintiffs. 

The case of a man without a domicil cannot exist. 

Thc general principle of all the la.rvs oi Europe is, tliat 
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~ e r ~ ~ ~ a n e n t  public duty c ~ i a ~ ~ e s  %lie domicil ; that s t e ~ i ~ o r a r y  publit: dirty does 
not. Tfro word ‘‘ ~ e g ~ ~ ~ s , ”  as used by the foreign lawyer;: upon Lhat sitbject, was 
a+ppXied chiefly to the Deputies of  he towns and proviners of tlkc Empire coining 
to  present petitions. Hzdwr applies this doctr~ne of the Roman Law to tlie Deputies 
of t l i ~  ~ u ~ c ~  provinces attend in^ their duty at t‘he H a g u ~  ; co~icluding, that residence 
for &Tzat purpose docs not take oway the origiiial domicil ; and the stirno was decided 
by a Court oC wry co~it‘R~derabIe ~ ~ u t ~ o r i t y ,  the Rota of tl’omc? ~ ~ ~ r r ~ , e ~ s e  lbcis .  &?om.) ; 
and i s  adopted by Benisari, in h is  collection with regard to  the Law of B’rance, 

Another 
oi.reurnstance i s  &he nature of tlze e s t a b l ~ s ~ ~ ~ ~ ~ e ~ i t s  ; where the srsidencc i s  pretty 
nearly equdly dlvidcd hetween t h e  C ~ ~ ) ~ t a ~  and the co-~intrg seat. With respect to 
that, in tile mso of a noblcnian or a gcntJIexnan of landed property, ai1 other circrxxn- 
stnncos being e ~ u a l ,  the r ~ r c i ~ ~ ~ s t a ~ ~ c e  of tho c o I ~ n t r y - ~ o ~ ~ s c  being upoii his lanciecl 
cstitte ougtit always to p r e p o n ~ ~ e r ~ ~ t e  ; and the other resiclcnce is to he considered 
scconttary only. In &his ins ta~ce  all the muses of preference from ihth, rank, 
arid also the r ~ ? r ? L ~ ~  j o r ~ ? ~ n a ~ u ? ~ ~ ? ~ e  s z i ~ ~ ~ ~ ~ ,  apply to ~ G o t l ~ ~ n ~ .  Buber quotes 11 
decision of the Siiprerrte Court of ~ r ~ ~ s l ~ n ~ ~ ,  ixpon t’he ad of JvLp IGSO, precisely 
upon th:it poini, ; by which tho  domicil was held t o  be a t  i,hc co~Iitry-~ioL~sc ; imd 
his o ~ s e r v a t ~ o ~ ~  ixport that is, that, -rvliere the p r i i i ~ ~ ~ a l  conccr~s itre in town, that 
i s  t110 domicil ; tvliere in the country, t l ~ e  country residence. Xn ~ e ~ ~ s ~ ~ t  (iirtich 
~ u r ~ ? , i c i l )  am throe cases, decided by the r~rI iament  of Ynris ; one is the case of 
~ a ~ e n i o ~ s e l l c  /)e ~ l e r ~ o n ~  ~ c ~ n ~ # ~ ~ n o n  ; another is that of the Cciun$ Ilc Cltlolseul, 
in 16b6 ; wlio T ~ B  held to  bc domiciled In Burgundy ; though lie wen{, there only 
in t h e  slmoting season ; and ark opposite case is mentioned o i  :A Bourgpois in Paris ; 
who p : d  the ( ~ ~ ~ ) j t a t j o ~  lax in the c o u ~ t ~ y  : but tliat WAS held to 110 only h i s  
soco~idary residence : his principal concerns being in Paris. T K ~  i ~ ~ ~ ~ s ~ ~ ~ ~  ~ ~ ~ ~ ~ ~ ~ o n ~ i ~ e  
2, lcttcr a. p. 7 65, it is laid dowr), t h ~ t  the o r i ~ i ~ a ~  domicil is c o ~ ~ s t i t u ~ c d  the  fimt 
domicil ; and  that is preserved, till another is chosen. With respeck t,o the pwtieular 
question, the distribution of the persozial estate, it is laid down,  hat the domicil 
con~~iiii~es, until (:banged ; and the reason is the ~resuinpt ior~ of a t t ~ ~ c h 7 ~ e ~ ~ t  to the 
place of birtli and eonneetions. Scveral eases are stated; all tending t o  establish 
 he szmm point. From tliose eases it appears, a minor coiild not do any oet to change 
h i s  domicil ; that  a military maa shnIl be presumed to have his ~ o r ~ ~ i ~ ~ , l i ~ ~ ~ ~  o ~ ~ ~ ~ n 7 ~ s ~  
unless it i s  quite clear Iic nieant to  c s t ~ b ~ i s ~ i  another ; and itnlefiai that appcart’~, in 
tlic case of a iuilifary man they stways Invc V~COLII’S~ to tho original domicil. In 
~ ’ A ~ ? L ~ ~ S ~ : ~ ~ ~ ~ ’ S  C~ilIection (vol. v. I l a )  tlie case of t h o  Duke of C:uist? is stated ; U, 
CDSC:, n o t  slric~ly relative to the dis1,ribrition of personal estate, bile applying to t h i s  
subject,. T h e  quostion was, whctlror it, could be said, he 1~cd no domicil ; or, t’rut~t 
his domicil \lnim not at  iJrusseZs ; and the conol~~sion is, t ha t  tlie former i s  altsnrd ; 
tho lihtter more so ; for all persons serving i;he King of Spain in E’landers o 
he musidered ~~~~~ to have their ( ~ o m ~ c ~ ~ s  elsewhere than in $Ii@ CapiLtd of th 
~ o u ~ ~ t r i e s .  Evory great lord i s  c~)nsider~d as having hi8 domicil in t.tw Capital ; 
unless he has another i n  point of fact : but the Capitd is resorted to  only, in case 
Jicre i s  in point, of fact no otlier. 

Apply that  tloctrivrc to  this cast ; in which there is a domicil in point, oE fact, 
Ot lw cases w e  to be found in the same author. The case of a bast;n;ccl is stated 

(vol. G. 313) ; and upon tho qucstion, what destroys the domicil of birth, it, is 
Iaict ~ O W X L ,  that nothing has tbat effect but clear facts tdendixig t,o establish this 
primiplc ; a r ~ ~ l ~ n ~ u ~ s ~ ~ e ~ t  of the native eount,ry, and a d e a r  ptirpose of e s t a ~ ~ ~ i s ~ ~ ~  
~ n o i i t  cl~:ew~~c.rc ; and tlic nmriber of ~7ears is Limited. C#c~,in gtatcs tlzc C ~ R C  of 
the Princes of Grrmany. 110 also states (vol. v. I), the case of t h o  Marquis Dc St. 
Paferre ; wlio 'vim born in Mayenne ; became a page ; and afterwards entcrcd 
tho army. H e  lived s o r n c t ~ ~ ~ e s  at  d’nris in hired lodgings; s o r l ~ ~ t ~ ~ ~ e s  ; k t  t i l e  l i o ~ ~ s e  
of a. Friend ; called in some acts of his hotel, Xfe returned to Lhe ~.)laco of h i s  birf h ; 
and died therc. The question was, wliether the ~ ~ ~ ~ c ~ ~ i ~ r ~ ~ ,  originia IV~S destrcjJe(i ; 
nnd i b  W i l R  hclt.3, not ; and .the reason is ; that his residellce n t  I’a?-is was r rot  111c)1’c 

in Iiis way of life as a, mi l i tq r  inan ; that 410 kcpi, h i s  C ~ L I ~ ~ ~ J ’ J L  
all his i n s ~ ~ ~ L ~ n ~ r ~ ~ u ~  ~ ~ 7 n ~ s ~ i c i ~ n ~  ; and n o t ~ ~ i t ~ s ~ ~ ~ ~ ~ c ~ i r ~ ~  so til(: 

acta: done at Paris I he o r i ~ ~ r ~ a ~  domicil ~ e ~ ~ ~ i n e d .  
ITpon 

the doctrine of thtw cases it i g  clear, that, where the ~ ~ ~ ~ c ~ ~ i ~ ~ ~  o r ~ g ~ ~ ~ ~ s  is connocted 

1:763]1 This circumstance is not, to  be found in any of t h o  other cases. 

This is a precedent? in all poinB appl~cable to the ease now before the Court. 
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reason stated E)y lliord llardwiclce against the adoption of the  Lex loci T e i  s i tm,  that 
it mould prevent forcigners purchasing in our hinds, is equal1.y strong against 
changing t h o  domicilium originis upon slight circumstances. 

If not  in 
the  first six months, lie never did. As to  his actual residence, t h o  time hc  was 
a t  W e s t r n i n s l e r  School must be subtracted, according to  all the ,Jurists ; and as 
to the wmaining period, considering thc  particular reason of it, and tlic establish- 
merit kept up in Scot land,  there  is nothing like a n  equilibrium. The only positivc 
cvidence in favour. of the  Bnglish domicil is, that  he cxprcsscd a diislike to  Scotland ; 
and said, liis reason for going there was the dying injunctions oE his father : but 
the wiih of the party has no c h t  in constituting a domicil ; tliougli tlie intention 
certainly 11as. ’.Cliat evidence proves decisively his intention t o  [‘767] I m p  up his 
Scotch, residencc. In Drzice v. B u c e  there mas only birth, and paternal residence 
and extraction, with an  intcntion to return at some time uncertain. In  Bal lour  
v. h’cott therc was a coniplcte abandonment, and change of establishment. I n  
Sir Ckarlrs .Douglas’s Case tlicrc were birth, and paternal rcsideneo and extraction ; 
h t  neitkicr property, nor  estate ; and there was positive intention never t o  scttlc 
in Bcotland. In Lord Annandale’s  Case there was property and rank ; but ncitlicr 
birth, nor public duty : nor any of t h o  circumstances t o  bc fourid in this case. All 
prestiniption is in favor of tlic Scoich domicil ; and nothing in favor of the English 
but t,Eiis particular residence of a few months in the ycar, accounted for in a grcat 
dcgrce by public duty, and, admitting, hc took the  home anteccdcnt to  the corn- 
tncncerncnt of t h t  duty, answered by the  establishment kept up in 8cot land.  ‘I’he 
evidenrc of h i s  intcntion to  malie a will upon his return to Scotland, alarmed at 
tlic poc,sibility of a distribiition, that would take in the hall-blood, proves, that lie 

~d not a person in this country, wlioin Iic intrusted with the management of 

With respect to  the  supposed caw put by the  Court of a foreigner coming hero, 
having a domicil abroad, or no known domicil, and then a n  equal rcsidence, npon 
tlrc qucstion, whether the  death shall not  decide, tlie analogy to  tlie rule iri Godolphin 
(parl i. c. 20, lo. 58)> as to  the placc, where tlic will j s  t o  be proved, goes a great 
way to  decide that. In the case stntcd from Cochin the death was eoniiected with 
eirciirnst:iriees of inlention and establishment : but in Sir Charles Douglas’s Case 
it was eonsidcred oE no weight, notwithstanding his connections in Scot land,  bcing 
merely aceidentxl. Tlord Xomerville died with a clear intention to return to Scot- 
l a n d  : the Parliaincnt then sitting ; and the period of his return not arrived. The 
plaec of liis death thcrcfore was mere accident, not coupled with intention, or iLny 
tttet denoting it. The efi’ect of the change of doniicil may be considcrcd as against 
the  coriipact of the two countrics upon tlie Union (article 18); that tlic municipihl 
laws concerning private right shall not be altered except for t h o  evidcnt utility 
of t h o  sLibjccts within Scotland ; and though that certainly relates t o  legislative 
:tlteration, it is a guide to  prevent, alteration by the  e f h t  of judicial authority. 
Ihe only case, that can be found, applicable to the custom of tlic provincc of Yodc 
[768] is Chomley Y. C l ~ o d e y  (2  Vern. 48) ; in whicli i t  was licld, that t h e  Custom of 
London, wlicrc 1 hc  rcsidence 71 as, controlled tlic Custom of York. The pi ivilcge of 
strangers to  have a distriloutioii according to the  law oC their own country depends 
ripon a picirrciplc oE tlic IZLW of nations. 

Mr. I’igyott, Mr. Lloyd, IKr. Romilly, Mr. Suiton, arid Mr. Steele, for thc De- 
Emdants, claiming under the law OC Bngland .  (Mr. .Richards, f o r  the Defendant 
Lord Sonaerville, obscrving, that, though his interest was under hhe English law, 
Elis wislics were in opposition t o  it, did not argue the question.) This question arises 
upon the deatli oC a pcrson in London ;  where he tiad lived for  B great number oE 
yri lr f i  : tbc  propcrty also is found here : the bill filed, arid ndministra,tion taltcn 
out in tliis country ; and ,211 thc partics to  the ca lm are here. This case does riot 
aflord thc singularity of a foreigncr coming here, arrd claiming under a foreign law. 
lit is the  eoinmon case of tlic dcatli oC a person in I,ondon,, Iraving propctr ty aiid relations 
Ircwx ‘L‘Jiose, wlro claim this property exclusively, call in the aid of a foreign l a w  ; 
wliich 1 1 : ~ ~ s  no recotnrncridation or title to preference over the  law of tliis couti[ ry 
from its superior vason or wisdom ‘J’his question is recent in this country. T h e  
Courts of Justice mill not resort to foreign law without greet, caution and considerable 
u,.grrt ; particiilarly upon qiiestions of fact ; which, if depending r t p m  the  merc’ 

W h e n  did Lord Xonierville begin to  acquire a domicil in E n g l a n d  ‘1 

, 1  
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~ ~ ) i n i o ~ ~  of the Judge, ~~nrcs t r~ incd  by any rrzles of Ia,w or evidence, intllst conic to 
~ ~ r b i t r a r ~ ~  decision. i t  is t,hereforc the more i ~ ~ i ~ ~ o r ~ ~ ~ t  to collect the rille from thatJ, 
which appears to have been decided, and to abide by it. The only rule, that can 
be collected, is, that though it should be true, that in $he distribution of the property 
of infants the law of the domicil of origin is to guide j not, of the pltice of birth ; 
for that i s  not the correct notion of tho domicil of origin ; it may be purely acciden~a~, 

a voyage ~r a journey ; but the domicil of the father ; the rule adopte(~ by the 
vil Law ; or rather the law of France ; for the Civil Law on this subjoct has rcfcr- 
ce rather to the burthen of offices tlian the distribution of property; yet, 

admitting that to  be the rule, it is impos,ible not  to  observe upon all the xutlioritios, 
that it i s  confined to cases, where no will has been exercised on the subject of hbi ta .  
tion and asbode ; that ri:~tiiral privilege of cvery man, siirictioned by tho  laws of all 
cotmtries, to choose for ~i i~iself  ; and tlic domicil of origin is resorted to, because no 
iri1,entio~~ is shewn to bave any other : but if t,lie will of 67693 the person bas been 
exercised on the subject of abode and ~ ~ ~ ~ b i t s t i ~ n ,  that! rule gives way. 

W1ier.e the evidence i s  so extremely equal, that the Courtp finds itself in  that 
situation, that it mur;t resori, to something elsc than residence, as it does, when ii, 
rcaorts to the domieil of origin, then, this being the country. yihore the propcrt,y is, 
whore the intestate rcsided, and had il domicil, friends and eonnaetioros, when tlrc 
origin bas been so long out of tho question, why i s  the Court to idopt .  that for tlic 
sake of ~ d o p t ~ ~ ~ g  r2 law d i s t i n ~ ~ i i s h e ~  neither for wisdom, rcason, or liumanity, and 
to reject thc la,w of the country in whkl.1 it si ts ‘2 lnextricsble confusion ivill hc 
t h e  conseqixence, if tlic circumstances oE this casc do not  prove t h o  domicil in tliis 
country. When the territorial property goes according to  the law of S’cotlartd, 
tliere <;an be no reason to complain o€ injustice to these persons. It, is impossible 
upon the eases in the House of Lords to  supposc, that the domicil of origin was tlic 
rule resorted to. I f  thcy were persons living in the world, in the pursuit of fortune, 
foris-fan~~liatcd, the ques~ion was, d i c r e  vas their domicil : where did t>hey live 
at the t i h e  oh their deaths, not of their origin J f  the origin is the p r~nc i~ )~e ,  it 
must have lud an  effect in those cases i n ~ n i t e l ~ ~  beyond vhat it can in this. If 
origin is to  be looked to, it i s  impossible to conceivc n case, in which that must nott 
decide. This is a qrtestioii of fact : a question, which it was the object of the House 
of Lords, and of Lliis Court in the oiily case decided in this Court, to simplify as 
muoh as possible ; to avoid the d i ~ c u l t ~ e s ,  into which the question will run, i f  the 
doctrine the Court lias heard upon this oocasion is warranted. 

i t  is only XieccssiLry to  read tbc 1,ord ~ ~ ~ ~ ~ ~ ~ ~ Z Z o r ’ s  judgment in the Isst easo l o  
decide, wlierc was Lord Somerville’s homo in 1796 ; .when he died : whore was ilro 
M C D ~  of Elis ttllairs : where, in t h e  words of thc Civil Law, did he pass \ l i s  fcstivals ; 
wid whew ’was his property. This rceitlcnce has bccn stated, as if it was occnsional 
and temporary. Tho question for  a, jury woiilcl be, was not this the pecuXL1rly 
oliosen abode ; not cast upon him by accident in 7.796 and at his death in that year ? 
~ o t l ~ i n ~  can c o n s t ~ ~ ~ ~ ~ t c  a, choice, if this case does not afford evi~cncc, that he exercised 
it, What i s  there to stiew, t3his i s  not the pIacc, where Lord ~ o ~ e ~ z j ~ ~ l e  would l inw 
been, no ~ a r t j ~ ~ i l ~ ~ , r  ~ i r ~ ~ ~ ~ ~ z ~ ~ a n ~ c s  detcrxni~zin~ ~~~~~ his position in some other place ; 
according to %he Lord ~ h ~ ~ ~ c e ~ l ~ ~ ~ S  expression, (3  Ves. 202.) Militore is the animus 
rezwtendi to be found ? ’i;Vhcre was the seat a i d  ccntrc of his alYa.ii-s snd the  niamige- 
ment of his fortrine ? Xfe had 
a small paterrin1 estatc in Scotland ; which hc did not sell ; and if in LEie sum~ner, 
when no mil n of his dcscrii~tion i s  found in ImwZorb, if his cconomicnl turn, indi~ced 
hiin, instcad of ii watering pl~ce,  to go and hsvc the satisfs,~tio~z of swing his pstorrtal 
caiate, c~ould that cliangc his fixed and permanent residence ‘1 If in the  progrt:m; 
of tliings that cst t i te  was of niorcvdiic a t  his tleatJi, yet there i s  rio comperison betweon 
h i s  property in tl ic two countries : the  estahe in Glozicestershire oxceeding $1000 
a-yeil,r ; and t h o  property in the funds amounting Lo ti0 or $60,000 ; of itsel€ ~worc: 
tltsiz counter vailing tiis estate in S ~ o ~ Z f ~ r t ( ~ .  Xn the books of the Jhn l r ,  coK~stitLitin~ 
his only b this vast property, lie i s  io ~ r ~ ~ ~ i ~ ~ ~ ~ l y  described as of C 

t i c  bp t?  his family cstiltp, 
a large estate ; and the house was not qnitc dismantled ; for lie kept one ~ O Q I K ~  : 
yet it was held, that the domicil was in ~ , ~ ~ Z a r t ~  ; though his residence hcrc was 
only for the la,st nine ycnrs of his life ; which in this eime is thirty years. I t  i s  in 

Can it possibly be doubted, tliat it was in London, ‘1 

~ ~ V C ~ ~ ~ S ~  ~ ~ ~ ~ ~ ~ e .  
This case lias i ~ m y  c i ? ~ c i ~ ~ n ~ t a ~ ~ ~ c e s  like Mr. XeofL’s. 
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question : on the other the utmost uncertainty and inconvenience. ‘l’here wns 110 

such length and character of residence in any of tho cases in the House of. Lords. 
Lord Xomerville a month before his death speaking of his object to provide for his 
n;Ltural children, and his brother’s younger children, states his intention to make a 
will to prevent his property from being torn to pieces. ‘J’he fair infercnce is, that  
he did not deny the effect of his acts. A declaration under such circumstances, not 
qualifying, but proposing a remedy, is perfectly consistent with t h e  permanent 
domicil in England. It would be equivocal, if the riatural children were the only 
objects : but the object also was to exclude the half-blood from his intention in favour 
of Colonel Xomerville’s children. Upon the other construction he would have said, 
he did not mean permanent residence by all this. The question must be decided 
by fixed residence ; though, where there is no fixed residencc, the domicil of origin 
may be resorted to. In Burn v. Cole (Amb. 415) Lord Mansfield said, t ha t  in Ptpon 
v, Pipon ( A  mb. 25) the distribution of an intestate’s e-llects was held to he according 
to tho laws of tho country, where the intestate resided and died ; and in a case there 
cited his Lordship says, that  case ought to  have bcen decided [7‘93] upon tlie residencr. 
Ln the former of those cascs tlie residence in London, that  destroyed the cflect of 
the residence in Jamaica, was not more than a year. YLpon v. Pzpon was decided 
upon the ground, that  debts follow the person of tho creditor. 

The 
vcry definition of the domicil by that law is quite inapplicable to modern manncrs. 
13y that lam the subject was considered only with reference to tlie burthcns to be 
imposed upon a man, not as to  t l ie succession to his moven’rile  property^ In The 
Digest (Lib. 60, tit. I ,  1. 6, s. 2) this is stated : ‘‘ Viris prudentcbus placuit  duobis 
‘‘ locis posse al iquem habcre domicilium ” ; and the case is piit of a divided residence, 
porfectly in crzquilibrio ; and they difiered upon the e h c t  of it. Labeo drcided, 
that  the party had no domicil at  all: others held, that  he had several domicils. 
( D i g .  lib. 50, tit. I ,  1. 5.) That shews, how inapplicable every thing in the Jloninn 
Law is to the question as to the succession to  the moveable property of the intestate. 
As to the  lam of France and 11 olland, certainly it is of great importance to consider, 
what thc law of modern Europe is ; as nothing is to be found upon it in our law. 
It is very important, that  t h e  same rule should prevail as to the succession. 7’hc 
definition of the domicil in the modern law of Europe IS vcry plain and simple. 
In Vattel (13. I ,  e. 19, s. 218, p. 103) it is thus dcscribed; a fixed residence with an 
intention of always staying there; or in li’rmch “ l’intenlton se fhxer.” The dcfini- 
tion in Denisart is pretty much the S R ~ C .  It consists in the  fact and tho intention : 
actual residence, and the intention to establish himself in the place where he resides ; 
and no habitation, however long, will do unless with tliat intention. 

This case then naturally divides itself in t,wo parts : Ist, the period prior to tlic 
dceth of the intestate’s father : 2dly, what has  talcen place since. This case 
depends entirely upon the latter : but the original domicil has been very much 
insisted on for the purpose of throwing upon us the burtlicn of shewing, that  domicil 
w i ~ s  abandoned. It is necessary for US to  shew, ldord Somerville acquired anotlier. 
domicil; not, that he had abandoned his first domicil; tor that  is i p s o  facto gone by 
the acquisition of the other : otherwise all the cascs, that  have bcen reierred to, 
which are very &774 frequent in the French law, of two habitations, one in the capital, 
the other in a Province ot France,  would have been decided in an instant. In  the 
c;tse of Mademoiselle B e  Clermont Santo ignon she certainly ncmr abandoned her first 
domicil; but always went there in tlie summer ; and tho sainc observation applics 
to the case of the Marquis De X t .  Palerre : but thc question wits, whethcr there wes 
not so much more continued residence in the capital, that a new domicil was 
acquired ; which put a n  end to the original one. When oncc it is estnblislred, that  
the domicil depends upon the fact and intention of residence, frequently you must 
have recourse to the domicil of origin ; as in the oasc ot an i n h i t  ; and that is 
the reason given For the position, tliat the domicil may bcx irr a countr,y, in whirh tlic 
party nevcr was. That t h o  domicil of origin is ncvcr to bc rcsortcd to, when ; ~ n y  
other can be iound, appears in marly writers : Trotlard’s Dictionary of Normon 
Lnzu, art. Domicil. ‘l‘hc domicil of habitation i s  t h e  only o l ~ c ,  to which we pay any 
regard. That scai eely m y  regard is paid to the other in our law appears from the 
very few cases; which arc only four : the question as to what circumstances consti- 
trite a domicil not being at all coiisidered in Lnshley v. .IIogg (6 Bro. 1’. C. 577). Tho 
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‘I’he Roman Law i s  to be laid quite out oi  the question upon this subject. 
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words of fiord (f'l~wrlow in the case of Bruce v. Brace are printed in MY. ~ n ~ ~ ~ a n e ~ ~ ~  
Petition on t h o  ~ozigZas cause. Eis Lordship says, the origin is to be reccived but 
tis o m  circnIiista~ice in cr4dence ; but it is a11 (~rroneoi~s pro~osit~ion,l,~iat the domicil 
is to be held to bo, rivherc the party drew his first breath, without soinething more : 
it i s  ~ r i ~ 6 u  facie evidence ; but niay be rcb~~t ted .  Mr. Bruce settled abroad ; 
enjoyed $lie privileges of the $ace : .he might mean to retnra, when he had made 
his fori,Lirte : brrt can it b~ contended, that h i s  original domicil continued 9 
~ ~ r a n t i ~ i ~ ,  he txiemt to return, he meant to change his domicil ; but, had not doxic 
so a t  his cle;hth. 

Jn V o d  upon t h  Pandect (B. 6, tit. 3 ,  s. 48) that very case of going t o  I n d i a  
negotioru7t~ ratione i s  stated; and that a- modern law was made rrpon the subject 
in ~ ~ # l l a r ~ ~ .  Ict is said, that when Sir ~ ~ a r Z e s  ~ o ~ ~ g L ~ ~  qititted ~ ~ o ~ L u ~ ~ d ,  he had 
lost h i s  domicil irnmcdiatoly : but i t  was never sug~ested in that> oasc, thatl he was 
( ~ ~ ) 3 ~ ~ ~ e i I e d  hi ~ ? ~ ~ ~ ~ i u  or ~ ~ o ~ z ~ n d  ; and it was said, that, when he came into the 
~ ~ ~ ~ t i s l ~  service, he came as a f l r i t o ~ .  That must be recollected e7751 with ~*cfcrancc 
to tire ~ ~ r ( ~ u m s t ~ ~ c e s ,  under which Tiord ~ o ~ r v i Z Z e  quitted his couuiry ( ~ ~ i ~ ~ ~ ~ a l ~ ~ r .  
Mr. Scott k i d  riotlting lilic an e s t a ~ ~ l i s h ~ ~ ~ e n t  in this country. R e  lived either in  
c1i;tmbers or a small house. 13ut T princip:dy reI~7 on Lord ~ ~ r ~ ~ a n ~ ~ a l ~ ' s  Case LO 
shew, that the domicil oi origin i s  hardly regarded in our law ; for in that; case 
p~~rticLilar~y it ought to  liave had weight, if i t  ever had. A d i s ~ ~ n ~ t i o J i  is made in 
all the writers bettveen the d o n ~ i c i ~ i ~ r ~  originis and the ~ ~ # m i c ~ ~ i ~ ~ ~ ~ ~  ~~~~~~~~~~~~. 
?'he 1ati;cr i s  never the domicil ; imless the othcr cannot be ascer ta i~ ie~ ,  The Lol-d 
Chancellor would not decide hhe qucfltioa as to the dorniciI of hlatqiiis Wil l iam ; 
not eonsiclcring the  domicil of origin at a11 material. Tho residence of Marquis 
Gc;orge w.ii,h his rnotlier in B'nglalzd had bcen relied upon ; and there is m n o  li t th 
a ~ l u s ~ o n  to it in i,hc ju(~gment : buk ~ ~ o ~ ~ ~ ' i e ~ ,  a writcr of great a ~ t ~ ~ o r i ~ , ~ ,  t r e a ~ ~ i r i ~  
of the ~ W ~ O I K I  of Orleans in the firt section oE his introduction as  to  tho Customs 
of ~ r a 9 ~ c ~ ~  i s  clear, that4 (,he ~ o ~ i e i l  oC a minor caxtrrot be changed by the residence 
of tlio gi~ardia~i. fiord A R R ~ R ~ ~ ~ ~ , Z ~  w a s  of a most unsettled d ~ s ~ o ~ i t i o n .  1.3 is  letters 
sliewcd a dislike of all p r t s  of this island. H i s  habits were foreign. IC seemed 
~~ecessary there to  sct&!e the domicil of his fatlicr ; but the Lord ~ l ~ u r ~ c e ~ ~ o r  wonld not 
decide it ; saying only, that it "ias n o t  clear, tlrc domicil of Mnrquis St' 
in ~ n ~ ~ ~ , n d .  Til1 the Union h e  came here only once, as a foreigner. 
against the Union ; and never csnw to London to  reside till long afte 
I m  was elected one of the Sixteen Peers. 110 had three honscs in ~ c # ~ ~ ~ ~ ~ ~  ; and was 
i ~ ~ , ~ , ~ ~ ~ h e d  to that catintry by ilzany c i r c u r ~ ~ s ~ a ~ c e s ,  that  cannot exist  bcris : hc hail 
many hcrtditary ~~~rjsdietions,  and soinc of t h o  ~ z ~ m f r ~ e ~  boroughs. 510 had resitled 
throe yuars in ihylanrc! hefore t h o  birth of the Marquis George ; and Lad married a 
h ~ c h  lady in Gngla?zd. It is true, he had brought furniture from Qragie Castle ; 

Ire rnigl~k very eihsily do by sea : but (he  ~ircu~nshances were very slight to prove 
:i, change of domicil. 

One prinviple, and only one, ea11 be collected from all tbese eases; that  in 
c ~ u n ~ ~ r i e s  oirc~iinst~~knce~~ as ~ n g l ~ n ~ ~  and ~ ~ o ~ ~ a ~ ~ ~  the p r e ~ u ~ i ~ ~ ~ t i o ~ ~  i s  always iii 
Eavoi~r of tlio lhql ish domicil. Jt i s  to  be presuimd, a B~i&072 means t t r  consider 
Irimst:lf as a ~ r i ~ o r ~ ,  and not as a ~ c ~ t c ~ ~ u ~  merely ; and upon all the  c:ascs of t h e  
French zioblemen, as that of the Count Be C ~ ~ o i s e ~ ~ ~ ,  it is to  be observed, they tire 
nothing at Puris : in the  country they had privileges, [aY(j] as Lords of khosc districts; 
which wcie ail lost a t  Paris. ~ ~ i e r e ~ o r e  tho ~ r e s ~ ~ ~ ~ ~ t i o n  was, that  the domicil was 
in, the couiitry. These districts taxed themseI~es ; i%nd had other privileges ; wlrich 
cxistetj even at t i l o  Revolution. There can be 110 s ~ e h  presumption in t h e  citst! of 
~h Scotch nob!crn:m. I X c ?  has Llie s a m  pr~vi le~cs  iii ~ o n ~ o n  and ivr ~ c o ~ ~ a ~ ~ ~ .  In 
&mol (Vol. ii. b. 1, tit. 6 ,  s. 7, par. 13) it is said, as tdierc are places exempt from 
certain contributions, the inhabitants of those places en joy thc exenip~ion only, 
( ~ L ~ r i n ~  the time t h y  live there ; and caiiiiot transfer tlie privilege to another pl;tcc, 
These ~ r i v ~ l G ~ e s  cxist in tlie French cases, but not in this, If tlic e i r ~ ; ~ ~ ~ n s t a ~ ~ c e ,  tltnt 
peomij to bo relied on, ns distinguishing this case froin t h . t  of Sir Charles Bouglas, t h a t  
1,ord ~ o ~ ~ ~ ) r ? ~ ~ Z l e  was the heir ~ ~ ~ a r e i ~  ts of the family, gives any  ad~i~,ional weight to 
the domicil of origin, it is ~ingul~cr, tlmt i t  is not noticed in any of the casjes. l low 
can tIia6 d ~ s t ~ n ~ ; t i o ~ ~  ire rnaterial, c o ~ ~ ~ ~ d e r i ~ ~  the origin of t h o  law of domicil 1 Ify 
the Iioirian law all the Rons, till ~ ~ ~ a n c i ~ a ~ e d ,  were equally filii  ~ ~ ~ m ~ ~ ~ ~ ~ s ~  What 
gwatm uncc~%xirrtp cart therc possibly be t ~ l ~ 7 i n g  npon siich R ( ~ i r ~ ~ r n ~ t ~ ~ ~ ~ c e  
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with ;t view to ,judge of a man’s sets and i n t ~ ~ t i o n  to acquire a domicil in anotl-rcr 
place P Certaiidy the considerat,~on of birth and the e~peet~at~ons l i e  has in the 
country, n4wc h i s  father mas settled, axe ~ i o l  to bo laid out of the case. Those t ~ e  
c~~eun3s ta~ccs  to be used to shew, mEicre it was likely the son wotrld wislz to be donii 
cilcd 2 but  when you have tVhe fi~et of his resiitcnce and dee~arations of his mind, 
lvrileiz you have iiscertnincd what he did nad said, it is  not material to resort to  what 
b o  would be Iikely to  do and say. fiord X G r n ~ e r ~ ~ ~ ~ e ~ s  re tam to ~c~~~~~~~ in 1745 
i s  to bo aceoL~nte~~ for by the st8t.c of the country at thRt period. Tho first thing 
t i e  did was to join the army. During the e i g ~ ~ t e e ~ ~  years he r;vas in the army he was 
not once in S c o ~ ~ ~ n ~ ,  except, when his regiment was there. When he went t,here 
in 1763,  and h i s  father settled an annuity upon him, that was the  only business, 
npon which Le then went there. Ifis next appearane,~ there w t ~ ,  when he was sf 
for .~xpor~ his father’s illness ; and his s t q  merely long enough to see him die. 
Sir ~ ~ l ~ ~ ~ l e s  ~ j 0 ~ ~ ~ u s  quitting his eoZi~itry, and entering into a foreign servi 
changed his ~ ~ o ~ i e ~ l ,  why did not Lord ~ S ~ ~ 2 , e ~ ~ ~ ~ ~ ~ ~ ,  e ~ 7 t r r ~ i i ~  into t tie ~ ~ ~ t ~ ~ s l ~  
sorviw ? It is stated from t h o  high a~itl~ority of !)’it ~ ~ T ~ e s s ~ i ~ ~ L ,  that tho rrputetl 
tloiiiioil of every great Lord in Fmnm is at J’~ri.9 ; unless he has in fact actpirod 
one elsewhere, Lord ~ ~ o ~ ? ~ ~ , r ~ ~ l Z e  &‘I771 eerCainly had acquired none elsewhcre. 
~ e r v i i ~ ~  his ~ a j ~ s t y  as a  ton, not as a ~ ~ o ~ ~ ~ ~ ~ u ~ ,  why was not the original 
domicil got rid of ‘1 If he had expeetati~)~is in ~ ~ c o ~ l ~ n ~ ~  had he not also in ~ ~ ~ ~ ~ u ~ i ~  ’2 
’The estate in ~ n ~ ~ u ~ i ~  was rnuch larger, But those e~reL~ms~atices oiight not to 
have rnueh weight in any case, ( ~ o ~ e  : There was some d i ~ e ~ e ~ i c e  in the statemcI~b 
as to this. The ~ n g l ~ s h  estate was $1 000 a-year. The Scotch estate was stated to be 
now $2500 a-year. On the othor side it m s  sa2%. to  have becn at that time only 
$600 a-year.) 

Then what passed after the death of the elder. Lord Xomerville B I~nniediateJ~ 
a€~~er~var(~s his son came to ~ ~ ~ 0 ~ .  l’ltat was the n~omciit, in w‘liich it was niost 
aatural to decide, whether he rneant to be a resident, ~ ~ o ~ c h ? n ~ q z  or  an I ~ ~ L ~ ~ ~ S ~ ~ Z ~ I ~ ~ .  

father’s lii‘e there was a strong indica,t~on of tt purpose not to reside in ~~~~1~~~ ; 
for his lether’s d j k g  request to him was to live there ~ ~ i ~ r i n ~  p r t  of the year. Tho 
lrouse in ~ ~ c o ~ ~ ~ n ~ ~  was then used only as a sumiuer country-~~ouse~ tts most con- 
venient for him. X t  does not appear, when he took the house in ~ 0 ~ ~ o ~ ~  It i s  takeit 
in the a r~ument ,  and e a l e ~ ~ ~ ~ ~ t ~ o n s  are made npon that, as i T  it was only front. 1778 : 
but that is nod a fair way of p u t t ~ n ~  it. It was not in consequence of being elcctcd 
one of the Sixteen Peers that he resided there. W e  find him appealing from tho 
rates in 1173. That shews a ~ r o b a b ~ l ~ t y ,  that he had a lease at  that time ; for they 
reduced him then froni 390 to $84 a-year; just as they did a~terwards. In 1769 
he was ~ e s ~ d ~ n ~  there. He was cxtremely anxious to purchase the r c ~ a i n d e ~ ,  of 
the term. AS to  the nature of his cstablislment, tho quantity of: frrmiture, &i).5 

btrcse questions never can t u r n  upon such circumstances. All the writers upon the 
s~b jee t  agree, that s~zch cire~~iusta~Zc~s are of no e(~nsequei~ce, so tbat he hiis a per. 
xnanent, term in the house. ~o~~~ (Vol, ii. b. 1, tit, 16, s. 3, pax’. 5 )  says, it i s  the 
same, wltether it i s  his own house or a hired one. I t  is manifest, why Lord Sower- 
~ i Z ~ ~   state^ to his fripnds in ~ 0 ~ ~ o ~ ~ ~  that he c o ~ ~ s ~ ~ ~ e r e d  thst house as a lodging- 
house : a na;iturrtl excuse for him to make : but w e  lcnow it was not so, from the long 
term be took and the ionger he wished 60 take. Xext, as to bis title-deeds : there 
is KIO evidonee, thst they were in ~~0~~~~~~ : but it i s  natnrul to sappose, those of 
his ~~~~~~~ estate were there. 

‘fhe most important part of tBo ease e o ~ ~ s i s ~  of the declarations of Lord ~ ~ o m ~ ~ ~ ~ l l e ~  
axid tho d e s c r i ~ t i o ~  of himself in the books of ~~~~1 the bank. Those c ~ r e ~ ~ ~ ~ s C a n e ~ s  
arc ~ r e a ~ e d  as slight : but they are considered most ~ ~ n p o r ~ a n ~  by a11 t h e  ioreign 
~ a ~ ~ y c r ~  ; as s ~ ~ ~ e r s e d ~ ~ z ~  every other, ~ ~ i o ~ ~ g l ~  the ~ncye loped i~  i s  e e r t ~ ~ ~ ~ ~ ~ y  no& 
a book of authority, yet the ruIe as to what constitutes a domicil is distinutiy laid 
down ; and t h e  authorities referred to. Potliier (‘Ireatise on the Custom of Orleans, 
10) speaks of it as the place, where he describes himself as residing in public ac&s ; 
os to wXiieh lie goes with his family, in order to keep .Ec~ster ; arid he goes on to stty, 
 hat only where these e ~ r e L ~ ~ s ~ a ~ ~ c e s  are not to be found, where there is no d ~ ~ a r a t ~ o r ~  
upon. $he s u ~ j ~ e t ,  where it is in perfect ~ ~ ~ ~ ~ ~ ~ r ~ o ,  you inust have recourse to the 
o ~ i ~ i ~ i a ~  domicil. The expression Un ~ ~ ~ ~ ~ u ~ c  ” is not do be t r a ~ s ~ a t e d  into ~ ~ ~ ~ i s l ~ .  
I IZ the ease of ~ i a ~ e ~ o ~ ~ e l l e  Uc ~ l e r ~ o r ~ ~  ~ ~ u T z ~ ~ i g ~ u ~ ~ ~  cited from ~ e ~ ~ i s G r ~  (Art. 
I>omieil, Ho. I?), I m  change of residence was not alone s u ~ [ ~ i e n t  bo stievv, tilab 
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cd her d o ~ ~ c i ~ .  Tho d e c i s ~ o ~  was tipon the aekr she Red 
If as domiciled in i ~ ~ ~ ~ e n n e .  I'bc case of the ~ ~ a i , q ~ ~ j s  Be St. P 

cited from ~ o c ~ ~ ~ ~ ~  (Vol. v. p. I), is miic1-t stronger ; .cc.ho in deeds, that he had 
ted From 1101. to 1714, described hirnsclr' as residing in the city of /Mans, hiit 
~ o d ~ i ~ ~ g  at Paris : from 1114 to 15'20 lie had desc~ibed lzirnse1.f s o i ~ i e t i ~ ~ ~ c s  

as residing in the one, and s o ~ e t ~ i n c s  in tho  other. Being rqunl t , ~ ~ e r e f ~ ) ~ , o  in that 
rosgoct i t  is said, no jn€eroncc could be drn~vn.  Brit there W R ~  ~ o t h i ~ ~ ~ ~  farther 
in favor nf z tic clomicil at  Paris ; and there w r e  other cireu~~st~i?ices ; shewing, 
he considered himself as going to Puaris from Iionie. T-fe kept f i  jonm>al, entitled 
" D e  mon vo~jage (I. Paris." 

Trr the case of Mons. Be C o ~ ~ ~ ~ n e u n  (Cocir,. Vol. iii. 102) there was no decision 
being referred in order to know, how lie described himsell in his pnblio acts. A n o t h r  
case in l ~ ~ n ~ s ~ r ~  (Art. Domicil, No. 32) was decided entirely upon tkte party's 
tion of himself. Tbe case of the ~ ~ ~ c ~ ~ e s s  of ~ r ( ~ ~ r l ~ ~ a ~ ~ ~  (Coch. Vot. ii.1 also 
p n t ~ r i ~ ~ y  rrpoii the siirne point. It8 -was said there, as here, the broker might girc m v  
~i~ser~pt ion .  Tt  i s  very materid in the case of n commoi7 inan to doscribo kirnsrlf 
uniformly. 13ut in none of Imd ~ ~ ~ , e r ~ ~ ~ ~ ~ e ' ~ ~  Iettms and X>t)"pers ltm he deserikwd 
ltirnstdf with r.eEercncc to  ~ c o ~ l ~ , n ~ ~  ; and as all the  papers are in t h o  ~ ~ o ~ s o s s ~ o ~ i  of 
those r . c s ~ s t ~ ~ ~ ~  the ~ , ~ ~ Z i s ~  domid,  it may be ass~~nzed, that no sut:'n ( ~ ( ? s e r ~ ~ t ~ o x ~  i s  
to be foxxnd. 

[77$j] Then as to Itis  declaration^^ : c e r t ~ ~ i ~ ~ ~ ~ ,  wlien coupled with the fact, t h y  
arc very ~ z ~ n ~ e r i ~ ~ l  ; and here are throe ~ v ~ ~ n ~ s s ~ ~  ~ n i ~ ~ e ~ i c l t e ( ~ .  The c ~ ~ ~ v e r s a t i ~ ~ n  
with Clolosol Beading as t o  the c o ~ ~ s e ~ ~ ~ ~ e i i c e  of h i s  living so little among thcni shews, 
he  thought ,  they considered him as a foreigner. In siinimer Edinburgh is oven 
rnore deserted tfittri London. This s' i ic t~s his corisc~entjoi~sness, that  lie was not 
living as ~ ~ c ~ ~ ~ c ~ ,  ~ ~ o b I ~ , n ~ a n .  The evidence of what pasmd with Sir. James  Bland 
TIzirgess i s  also very material. 1.1 is aIso a very important c o i ~ s i ~ ~ c r ~ t ~ o ~ i ,  that  his 
residence in * ~ c o ~ ~ ~ ~ n ~ ~  was ~ ~ n i ~ ~ e r s a l I y  only daring the suinmer months. Ib i s  held 
by 12~1thors of great, awthority, that a c o ~ i n t r ~  residence will net change the clorxtieil. 
~ ~ n l c s r s ~ & o e ~ e  ~ ~ ~ e . ~ ~ .  ,Fur. Priv. b. 1, c. 16, 156) statas the case oE a Xtremr. at 
Uagus, who having one F cd wife, hired a, house near ~ e ? j ~ ~ n ,  for the 
purpose of acqrriring the tlre son by %he fax? oE that place. TTc took 
the house for tAirec years ; o it part of his f ~ i r n i t ~ ~ r c  : but at tbe ~ ~ ~ g ~ [ e  
he l id  the whole of his Tlte dis t r~~ut iou  was ~ ~ ~ ~ t e r n ~ i ~ e d  to Be 
according to the Jaw of the f-laqtie ; rind tho reason givcn is, tliat at Leyderb he w:~s 
~ e s ~ d i ~ ~  a t  a o n ~ i ~ t r y - l ~ o ~ ~ s e .  That a p ~ ~ ~ e s  strict~y to this case. IClortl ~ ~ # m e r ~ ~ l ~ c  
was rcsitlirig a t  his Tusculanum, as Ijynkershoel; calls it, aoluptatis causa i n  csstoie. 
lit is impossible t o  ascribe his rcsidenco in Loidon 1,o any purpose hut, tliat of being a 

an. The case referred to in ~ ' A g ~ e , ~ s e a ~ ~  of n, ~esidcnce of ten 
my to acquire :i domicil in ~ ~ ~ ~ ~ n n ~  is quite ont  of t h e  question, 

The reasof1 given h j 7  Polhier is, t h d  yon can ascribe the residence to nothing b u t  
an intention to :ieytrire a domicit. Tho i ~ c l i n ~ ~ t ~ ~ n  of the Cotrrt in all the decisions, 
that Iiauc titken placc in this c o ~ ~ n ~ r ~ ~ ,  ~ ~ o u g ~  it has not corne to ;I rule, which is  
much to be I&nicnted, has been to  hold, that, the domicil is in the capital of Great 
Britaiqz, unless m intention to tlie contrary is shewn. I f  vith the strong circ-irm- 
stances, denoting Jlord ~ o ~ ? ~ e ~ ~ i l ~ e ' ~ ~  intention to acquire th doniiciI in E n ~ ~ a n ~ ,  
he sltituld bo heId riot to have a, ~ o ~ ~ ~ c ~ ~  in Lon~on, the law will be left in a st at e of 
more n r i c e r ~ ~ ~ ~ ~ t ~ ~  even than a t  present. 

favor of the ~ c ~ ~ ~ c ~ ~  domicil ; and if &lie Cornrt decides against it,, t h o  c o ~ s e q ~ I t ~ ~ ~ ~ c  
rnimt be, t h t  every Seotch riohlfmiln coniing to  London €or tbo winter will ( 

t o  be dorniciled in Scotland. [78oJ Ln that respect the  case is of infinite irnportancc. 
l t  i s  to be decided noL only upon tlie circumstances, b i r t  also according tto the est&- 
~ i s ~ e d  rules of law ; and there is in~nitely mom of law than of fact) in these cases. 
The distri~)ution i s  Lo be according to  the law of that place, which For the purpose 
of succession is by the law of a11 oouritries t o  be considered the domicil. Using tho 
civil law and &he a ~ ~ t ~ i o ~ i t , y  of text writers, me are f r e ~ ~ i c n ~ ~ y  ming what is no 
a ~ ~ t ~ o r i t ~  upon tho subject of domicil, applied for many other pur~t}ses. 1 put out 
of c o ~ ~ i d e ~ a t i o ~  ripon this question tho Lex loci +rei sitce; against which there 
have hem rcpea;eotl decisions. TXI:it never t v ~ s  the Jaw of any country farthw 
Lbn  Glial tfierc wt'bre sonfe decisions 411 ~ c Q ~ l ~ ~ ~ ( ~  tending t o  that egoct. '['he rule 

The A ~ ~ o r n e ~  General [Xitfordf, in RepIy, This is one nP tho 
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t~irnetl i i p n  his residence in ~~~~~ under an o b l ~ ~ ~ t i ~ ~ i ,  that was to last chiring 
his wliolr? life, unless piit art end to. I confess, spcaking ~ndiv~du~~l ly ,  J think it 
ivouXtl have been wiser to have held, 6hat the domic~l oE origin ~ e ~ ~ ~ a ~ r i e ( ~  ; adhering t o  
that, Tule ; and ilhat tbc act done ought nois to hnx7e been deerned Lo amount to :m 
a b ~ ~ ~ ~ d o ~ ~ ~ ~ ~ e n t  : the h j ~ ~ e s t  Court of Justice hovever of a# d i  Rerent opinion. 
Bu t  tlie whole ( w e  was founded upon the question between r,ho clomicil of origin 
axid tho new onc. origin i s  a slight c i r ( ~ ~ ~ r ~ i s t ~ ~ ~ ~ ~ c e .  
In that, c w  it ~ Y W S  the whole, and in ~ h o  case of Cimdes Ilai~glas.  It j, cotitra~y 
to  t h  articles of IJnion to  say, his entering into t h o  King's service was itn ;kbaxidon- 
rrierit ; for tho army is as much t h a t  of ~ c a ~ L ~ n ~  as ~ n g Z ~ n ~ .  But, h e  entered into 
the ~ u s s ~ ~ ~  and lhich services ; abandoning, no% only the ~ e o ~ c ~ ~  domicil, but the 
l ~ / r k g ~ ~ ~ ~ ? ~  one. X E c  partly mode hirnself :L s ~ b j e c ~  o€ B foreign power; taking a 
qna Ir'fied oixth of aiiegiance in those countries. He marricd in ~iol~a~d. ~ f t e r ~ ~ ~ a r t ~ ~  
4~ hid no ~ ( ~ s ~ d c ~ ~ c ~ ~  in .the world but at, G u ~ ~ ~ r ~ ,  no family es~a~) l i s~~nicnt  ilny i r r l i o ~ + ~  
else. ~ f ~ T ~ ) ~ ~  : 'fhe Naster uf the ~ a ~ ~ s  s:iid, he 11ad great dottbt, -vvhether that wit11 
the consenb of XJis Majesby ebanges the donzieil, See Gzirling 17. ~ ~ i o r n t o ~ ,  reported 
by D ,  A i ~ ~ ~ ~ ~ ~ s  in his ~ c ~ ~ e s ~ c ~ ~ ~ ~ i C ~ 1  &ep. vol. ii. page 6,)  

ITc 
sold all his fur~~iture, except that of one roonz. R e  had no faniily e s t a ~ ) l ~ s h ~ e ~ ~ t  in 
$ c o ~ ~ a ~ ~  of any description : it is even stronger than that ; for Iic t~estroyed that, 
wiiicli he liad there before. In 1110 A ~ ~ ? z ~ ~ z ~ ~ ; l e  cause the Lord C l ~ ~ ~ c e ~ l a r  exprtxsly 
considers the dotnicif of origin, that of the father, ns thc whole argument for Lady 
Craham. Can the domicil of origin be now tresled as nothing but  a slight circi;lm- 
stance It Consts of Justice will be extrernely uriwiliing to  gi170 try) t1m rule as to that ; 
a rule of the ~reatcst, convenience ; aflording n point to start ETOI~, ~~~~~ s o ~ ~ i e t h i n ~  to 
d e d o  in doubt~~il crises ; according to the o ~ s e r ~ a t i o n  in the passage cited from the 
~ ~ e y e l o p i ~ ~ i e  ; tlmt, where thoro is any donbt, tIic p x t y  is ixlways coiisidered as 
having preserved his first dornicil ; a rule certainly of t\-isdom. If another domicil 
is gained, that in the same m a ~ ~ ~ e r  must rernain, until ab~r~c~oned.  Thb is aqtm!ly 
a rzdc of necessit~~~. A rnan cannot bo without tx dornieil of some description, ?he 
dicta to the contrary in some 01 &lie writer,.; will prove qu i te  ~ ~ n f ( ~ u n d e ( ~ .  This is 
~ ~ ~ a i ~ ) ~ o u s  to tAe principle we find in our owii law. In the case of ~ ~ ~ r ~ . ~ ~ ~ ~ ~ ~  lor  
irtstanee, EI rnan might hold of several lords : tlien upon his doath wt4ih0 was to liaw 
the w ~ ~ r d s l ~ i ~  : ~ ~ t ) p o ~ i ~ ~ ~  he did not hold of t ho  King ; who .cvould 
The rute is st,at,ed in ~ ~ ~ ~ h e r ~ e r ~ ' ~ ~  ~ T a ~ u r a  3 r e ~ ~ ~ ~ ~ 7 ~  (333, 8th edit.) ; 
slrall be in ward to tEmL lord, of wliom lie I1eId by priority : but tlie 
if he cliose, change the  priority by making a f co ihon t  in fee and taking back :m 
e s t t ~ ~ c  again. That, rille was ostablishcd for the purpose of convoniencc iipon LIIO 
p ~ i ~ c i ~ l ( ~ ,  on whieh we are now c ~ r i t e ~ ~ d ~ n g .  

Ailother rule ~ i t h  respoct to tho  d u ~ ~ ~ c ~ l  of origin, which has been ~ e p e a i ~ e ~ 1 ~ ~  
insisted an, is that aho  cited from tlic ~~icyelopedie, that, where it2 is doubi Cul, wbir:lr 
of two places i s  to be reputed tho  domicil, as if the fact of habit:~~ioIi is doubtful, arid 
one appear,.; to be the domicil of origin, that will turn tlic scale. l3nt that xnust be, 
understood, whore i t  cannot be clearly shewn, that the domicil of origin continued 
t h o  place of ~~abi ta t ior~  ; for if that rcniains t#he hab~~,atioii tzo this extent, that tkere 
is no a b a i ~ ~ ~ o ~ ~ ~ [ ~ n ~ ,  that will remain the domicil. Where the ~ ~ I e s ~ ~ ~ o ~ ~  i s  bet-cvoen 
two places, both ;ieyuired, i f  o m  can bo considered as properly tlw scat, it is to have 
tho ~ i ~ e ~ e ~ c n c e  ; and rrpon that the c a ~ o  of 2% ~ ~ $ ~ ~ r  at the ~ I a , g ~ ~ $  ' ~ ~ 1 s  d e ~ i ( ~ c ~ ~ ,  
upon tho distinetioli in IJuber, LhaL nr&lk reference Go a citizen t i is domioil wiis, vvher.c 
h i s  t ~ a d e  wm carried on ; and the e o ~ ~ n t ~ y  resiclolice was to be (~onsidcre~~ as -rriewIy 
volluptaLis CU;ZISLL ; a n d  the reverse 128 to a nobleman. Upon that d i s h c t  ion if, was 
clotermined in that case, that the csLaLlisliment at the IIccyue remaining, the domicil 
of the fatlier was siot altered by the residence at ~ e ~ ~ ~ e ~  : nor c o n s ( ~ ~ u e n ~ 1 ~  that of 
tho son : yet the son Jived and died there. That disproves the position, that, the 
pIt~ce, where &he pwty dies, i s  to decide, if there is ~ L J T  T'j'srBf doubt. 110 was con- 
sidercd as living still undcr t h o  proLcc~io~ of his father. Jn the fiouglus' Case also 
the pboo where he died did m1; prcvsil, In c o n s ~ d e r ~ ~ ~ g  the habits of d i ~ ~ e r e ~ l t ,  
c ~ ~ n ~ r ~ e ~ ,  as ~ p p ~ ~ ~ ~  to t h i s  subject, and ~ ~ z o t ~ i i ~  the civil law, it must ahlwny~ be 
-cvitlz a ~ ~ ~ a ~ i ~ e ~ t i o n  ; and this re~novcs tho  objection, illat e ~ ~ r e s s i o ~ ~ s  of tlre 
eivii law are not ~ ~ p p l ~ e a b l ~ .  I%mily pictures may in sonic de e donote the family 
seat, ; arid in this vicw may be cansidered as answering the Lares o€ th: fiomung. 

I t  is now said, t ho  domicil 

Tn ~ ~ ~ ~ a u r  v. Scott there was nn a b ~ n d o r ~ n ~ e ~ ~ t ,  if any t*hing can be callcd so. 
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Upon comparison of the value of the eirccts a t  the two houses, it is evident, where 
the summa rerum was. JZeeollect the Eiabit of these countries ; feodal countries. 
The liead of the 13arony i s  a1w:~yys considered as the place where the Baron should be 
found ; the place, where he was t o  be summoned. Tho Duke of ~ o r f o ~ ~ ~ ' s  seat mnst 
be considered to be at A rundel Castle ; thongh his housc in town i s  freehold. So 
IYoburn is the Duke of Bedford's. Those are the  places, where they reside, wlieri 
part,icularly in the  character of Dukes ot Norfolk and Ued/'ord. The distinction 
between the  oldest and the youngest sons i s  clear. The former m i s t  altvays look to  
the family scat, as that, which i s  to become his residence. The younger has no rc:iso~i 
to  look to  that at all. The house in  Londoiz W R S  at first hired ; and taking t~ lease 
iLftcrwtirds is only another species of hiring, The mere object was the plectsurc of 
indulging in winter in a town residence ; not to establish a fandy mansion, brit 
nierely for couvenience; it may be very truly said, voluptatis causa. Tliert: lie 
l i i d  no  regular establishment ; and his dec~a~atiox~s are the  most positive; that hc 
considered that house as a mere lodging house. It vas a very just cscusc to his 
friends. I-le could not see them thcre. He  had no plate 
01' other necessary aridclca, Ilc must have given any entertainment at :*. tavern. 
Jt is ssLid, that '1~0s the  residence of his elloice : t h o  other descended upon him. I h t  
he did live in Scotland. It, is said, his residence there w a s  merely a point ot dilly 
from compliaiicc with his fitther's injunction. It must hoxvever be shewn, that lic 
abandoncd that : whatever inclination to  London may appear. In  dl the other 
casos there was no balance of residence : whatever there was of residence was out 
of Scotland : in this tlierc is a residence tbcre, :I, family house built by h i s  father, and 
conbtantly resorted to  by the  inlostate ; and to the last moment of his life an inten-  
tion to  resorb to it :  lie cstablishment kept up, shewing the arti?nus reaerleidi. I n  
A bxantier v. M'Czc11ogk (before Lord Tkurlolo) [7&5] that argument prcvailcd ; 
ibnd tipon that ground tlic party was held a ~ ( ~ o t e ~ ~ a n ,  and his will was constrned 
according to tlie law of Xeotlnnd, n o t 1 v ~ t , ~ ~ s t a n d ~ ~ g  his residence in Virgir?,,ia ; and 
n o t ~ v i t ~ i s ~ a n d ~ ~ ~ g  what, has bccn attributed to Lord l'hurlow in Bruce v. Bruce, h e  
did not consider, thsk going for  the  inere pnr.posc of trade vjould be an abandonrnent 

qiwstion is, not, whether Lardoa was also the place of Lord Sonzer- 
, but whether Somen,ille-1clo~~~~e ma,s abandoned ; and in no momentr 

can that be said to have ceased to be the pla his habitntion. As to the dcscrip- 
tion of the intestst,e, thcre i s  no instance of ibing a nobleman by his abodc. J 
(lo riot) know, why nny such description as t h a  he b o o b  of the Bank wag neccssary 
in (hc  cmc of a Peer j unless, in order to  know, where GO apply in ease of foqpry. 
Certainly i t  w m  not necessary to  identify him. l le  might perhaps have made declara 
tiorirr against Scotland to  his scrvanls in peevish moments ; but his declarations to  
his friends arc qiiitc diflercnt,. It i s  plain iilso, that, the timo of tho conv 
with Sir ,James /lEar/,d Jhryess  was t h o  first, moment, in wbich he h a d  tlrc le 
tlIiLt 170  tight be considrrod ii domiciled ~ ~ n g ~ i s ~ z r ~ ~ / 6 ~ ~  ; ax~d his deterll&i*.tiorl L I ~ O ~  
that is  to make t*. will immcdii&ely on h i s  rctiirn to ScotEnnd, 
:L qriostion of' domicil ; but, whether the Prerogative Court of ~ a ~ , ~ ~ r 6 ~ ~ r ~  had ju 
diction. 

F&. 23d.  'flie Masker of fhe  Bolls [Sir a. I?. Arden:/. 'I'his case has k)eon ex 
tromely we11 argued on all sides ; and I ha,ve the satisfaction of thinking. I have 
received every informiition, t h n  t eitlrer. industry or abilities could furnish. The 
question i s  simply iLs to tbo succession to the personal estate of the Xat>c Lord 8~77wr- 
aiEle. T t  i s  in s i m c ~  respects new : so far acc it is a question between two ackno.vl-ledgcd 
dornicils. I n  the h t e  cases the qiiestJion has been, wlicther the first domicil wzts 
abandoned ; and where at t h e  time of the dea ,he  sole domicil w a s  : but here l h e  
question is, w h i c l ~  of t w o  aeknowlcdgrd dox 1s shall preeponderilto ; or rathrht, 
v-hivh is tho domici l  ; according i o  which tlic ccssion to t h o  p r s o n d  estate shall 

ions i i pn  t he  litw oi srrccessiori t o  p~'"m~11 estate have 'bccrr 
in this country; a,ntJ imlcs e 1,egislature interposes, wliieli 
will, to a,,clsirnifato the law o whole island upon this subject, 

siacb qricstions may be cxpect ed very frequcn[,ly ccLlr. ln tile c o u r ~ c  ~7g3z;l of i b  

few years tlicrc have been fou-r cases in the Roase of Lords, and one in this Court. 
k Ittave been hvourecl with the opinions delivered by 1,orcfs ~ ~ L ~ ~ r l o w  and Louyl~" 
borouglt ; tJie forrxier irt Ut Z ~ L P  17, Uruce ; tlic I i b t  in O-rr,martep v. ~ ~ r ~ g ~ L ( ~ ? r i ,  ti) e 
c,is;c of Sir C'harlp:: Ilorr&s. 1 1i;lvc very fully 

He had not the mems. 

UWIL 1 7 .  Cole WM 

risidcrcd ail tho c. 
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opinions of tliose ttvo learned Lords, and the a ~ t ~ h o r i t ~ e s  referred to in the printed 
cases, and also all the ai~t~iorities referred to by the foreign jurists ; which wcrc very 
properly b r o ~ ~ ~ l i t  forir.ard op1 this occasion. It is t ~ ~ i n e c e s s a r ~  to enter into a com- 
rnent npor-r all these al~tl~orities. It will be s L ~ ~ c i e n t  to state the rules, which I am 
warranted to say result, with the reasons for adopting them in this case. 

The f i ~ s t  rnlc is that laid down by those learned lJortls, adopted in the l f o ~ s c  of 
Lords, and i i d i ~ i i t t c d  in this argilment to  be thc law, by which t h e  suce 
periional estate is now to be regulated : whatever might have been the opini 
Courts of Scotlarul ; ~vliicli certainly at one  t i m e  took :t different course. ‘I’liat, 
ru l e  is, thinl; t,lie sriccession to  t h c  personal estate of an intestate is to  be regulated Ly 
the  law of (,he country,  in which he was a dornicjlcd inhabitant :it t h o  tima of his 

ithout :my regard whntsocver to the plaoe either of the birth or the  dc,hth, 
tion of the property :At that  time. l‘liat i s  the clear result of 
8 of Lords in all the cases 1 have alllxded to : which have occi 
ye:ws. !Hiis, I think, is not coni rovcrtcd by the Counr;cl on 

b i t t  jt \“;:Ls s:zid, tlist I:iw corild prevail, and be applied, only, wficrc such  doxnicil can 
be a s c e r t ~ i n e ~  ; aiid that 1 admit. 

1 lie next rule is, t h a t  tt-tough a men ma<y liavc two domicils for soiiic ~ ) L l ~ ~ ) ( ~ s e s )  
iio ( * i h n  liave only one for t h e  purposc of succession. That i s  laid tJown cxpressly in 
Dcniscxrf under tlic title Domicil ; that only o m  domicil can be ac.knowledgetJ f o r  
t h e  pitrgoso of regulating the  succession to tlie personal estate. I havo talteri this 
as a tn:mirn : and am warranted by tlie necessity of such a maxim ; for the absurdity 
wonld be: monstrous, i f  it were possible, that there should be s competition  bet^ con 
two domicils t ~ s  to  the distribution of the personal estate. I t  could never possiibly 
be dctermirretl by the  casual death of the  party at either. That woidd bti mostz 
wliimsieal a n t i  capricious. I t  mighL depend upon the arcidcnt, whether hc died in 
winter or siiini~icr, and many [4871 circurnstaiiecs not in his choice, and that nrve i~  
could rcgulatr 60 important i A  subject as the  succession to  his pcrsonul estat c. 

110 I shall extract is, that  the original domicil, or, as it i k :  called, the 
, or  tlac domicil of origin, IS to prevail, trntil the party has not only 

acquirod unotlaer, but has ~nan~fes tcd  and carried into execution a n  intention of 
a b a n ~ ~ ) ~ i n ~  h i s  former domicil and taking another as his sole domicil. I speak of 
the domicil of origin raiher  than tlrat oE birth ; for the  mere accident of birth at 
anypizrtJicnler place cannot in :my degree d f c c t  tho domicil. 1 have found 110 authority 
or diciunz, thal gives for  the purpose of succession nny effect to the plwe of birth. 
I f  t h o  son of a n  l;:ngEishmnn is born upon a journey in foreign parts, his domicil 
woiild follow t h a t  of  his lat,her. ‘Plm domioil of origin is that  arising from a ninn’s 
birth and connL(,t’ 1 8  ions. 

I t  cnrinoL be disputed, tliat Loid Sornerville’s 
i;ttlicr was i~ XcoLclr,mar~. l l c  i r ta~rict l  a n  j2rql ish lady ; rc turnrd to S‘coIl(;lnd ; 
r c p ; t i d  his Earriily liousc ; occupyjrig anothev i ~ t  tlic ricighboiirliood in the  n m n -  
Limo ; i ~ i x l  he l i d  apartments in Ilolyrood-IIouse. Yor. the first  par^ of his life 
after his rvrarriiLge he seems to  II:I,VC made Scotland almost his sole rcsidenee : nor 
was it  eontendcd, that dtiring that period he  had acquired any other. The iatlicr 
being then without doubt :t ~ c o ~ e ~ 7 ~ ~ n ,  tho sort was born ; and ai, tlie ago of nine or 
ten was scrit into ~ r t g Z ~ ~ ~  for ed~ieation) and from thence to  Ctalz in ~ ~ T o r ~ ~ n d y .  
I t  cannot be contended, nor do 1: tliink i t  was, tJmt during the state of ~ ~ i p ~ l l a ~ ~ c  he 
coiild acquire  ang domicil of his own. i have no di%oidty in laying down, t l i a ~  no 
(Joniicil c i ~ n  he ac.qiiircd, until the parson i s  sui jz&ris.(3) I h r i n g  h i s  continunnee 
in the military profession I h a w  riot hoard i t  insisted, that he  acquired n r i y  other 
domicil Lhan he laad before. Upm his father’s death and his return to  ,Ycofland, 
2% materid fact) orcurs ; upon wliich great stress was laid on both sides I t  is said, 
his fath tbr’s dying injunctions were, that he should not dissolve his connection \Tit11 
XcoiZnnX. In tlic subsequent part of his life he most religiously adhered t o  those 
injiinctions. Rut i t  is said, that  in conversation h e  manifested his prefcrenco o f  
England ; and that, j f  it 1t:~d not hccn for  t h o w  injunctions of his Father h e  would 
have quitted Scollar~d. Tliat irt my opinion is tEir strongorit argiiruerit 
in favor of ~ c o ~ Z ~ , ~ d  ; for, whether willingly o r  rcl~tctantly, whether from piety 
or from [7(3f$J choice, it is enough to say, he ~ e t e r n i i ~ i e ~  to bcrp up l i i ~  ( ~ o n ~ e c t i ~ ) ~  
witla that, e o u n ~ ~ ~  ; ant i  the motive makos riot the least ~ i ~ ~ r e n e e .  

Then see, how after his fnt’tier’s death lie procccdcd to e s ~ a ~ ~ i s ~ ~  Itimsclf ixr tlic 

r 1  

To apply tli(m rules to  this (me.  

Admit it. 
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.cvorid. I h m  that time ~ ~ n d o ~ ~ b ~ e d l y  be waa capable of c ~ t ~ ~ ~ l ~ ~ l ~ ~ n g  another domicil. 
Until that time there cot& be no doubi, that the surplus of his persons1 estate must, 
if he had died, have been distrib~~ted according to the law of ~ c o t ~ ~ , n ~ .  Then, to 
trace him from ~;h& time. It appears, he  liad dctermine~ not to abandon his 
ma~is ion-~~or~se  : so far froni it, he xnatle overtrires with a view to get apartment:: 
in ~ ~ o ~ ~ ~ o a d - ~ ~ o u s e  ; from wIiicEi I conjecture, that, if that application had hcen 
gwnted, lie might have been induced to spend more time than he did in ~ c o t ~ a , ~ ~ .  
Hc?ca,motoLondon. itvill not inquire, how soon he  took a permancnt habitation tlierc : 
but I admit, from that t ime he manifested an  intmtion t o  reside a considern ble part, of 
the year in London,  but  also to  keep up h i s  estnblishment in Scolla,nd, a n d  to epcnd 
as nearly as possible half of the  yew in each. l3e took a lease of the house, ev idc~~ t ly  
with the ~ ~ ~ t e n ~ ~ ~ o i i  to have a honse in Lonilon ;&s long RS lac lived ; rvitlr a ~ r ~ ~ ~ ~ i ~ c s t  
intention to divide h i s  time bettveeri them. I t  is tlicn said, there arc clearly two 
doinieils ~ 1 ~ r n a t e I y  in each coxintry. Admit it : tlirn the qiiostion will arisc, 
tb'lictlier i n  cam of his de;rth a t  ritftcr, tliat rnalres any  diffcrence. I t  mi>s ( ~ o n l ( ~ r ~ ~ ~ e t ~  
in /L1vOr of tlio English, domicil, th;~t in such a case as that, of tx-o domicils, anti LO 
neither any preference, for i t  cannot he contended, that the clornicil in Sc 
was not, ;I& l ca~ t  equal to  that in ~ ~ n ~ ~ ~ ~ ~ ,  excep c lea l o c i  rei s i f m  i s  to ha.re 
the death slioulcl decide. There i s  not a sin& d m, from -which it can be sup 
tbet the place of the death in such a case as tXi liall make m y  difference. Nany 
casos ixre cited in ~ e ~ i s a ~ ~  to shew, thzit the tienth can have i i o  effeck, ; and not one, 
that tlrat eiroumstancc decides between two dornicils. The questtion in those cases 
WBR, which of the  t w o  domicils WAS to  regulate the succession ; and without any  
regard to  the  place, where lie died. Tkcsc ci~sefi seem to prove, and i f  necessary, 1 
think, it map be collected, that those rides have prevailed in corxntries, whieh, beirzg 
divided into ~ i ~ ~ c r e n t  provinces, ~ r e q ~ ~ e n ~ ~ y  afForcl tlnese qriestiom. The f a i r  i n f e r -  
ence from them is. t h a t ,  as a g e n e r ~ ~ l  proposition, where there a re  tmo eo t e ~ ~ ~ p ~ ) r ~ ~ ~ . y  
[TBg] domicils, t h i s  d i s t i n e t ~ o ~ ~  talres place ; that  a person not under an obbgation 
of duty to  live in the capital in n p e ~ m } ~ ~ ~ e ~ ~ t  ~ ~ ~ a ~ ~ i c r ,  as a n o b l e ~ ~ ~ a ~ ~  or ~ e n t l e ~ n ~ ~ n ,  
having a mansion house, Iris residence in the counlry, and resorting to  tltc ~ e ~ r o ~ ~ o l i s  
for any particiilar pirrpose, or for the general prarpose of residing in the nretropolis, 
s l d i  be cons~dcrc(~ do~ic i lcd  in the c o u ~ ~ t r y  : on the other hand a rrierchnt, W ~ O S C  
biisiness lies in t h  metropolis, shdl bo eonaidered as having his domicil there, and 
not 3t his eorintry residence. J t  i s  not nccessary to enter into that distinction ; 
t ~ ~ o i ~ g ~ ~  I sliould be inclined to conoizr in it. t. therefore forbwr e n t e r i ~ i ~  int,o 
observations trport the Gnsea of ~ r a ~ e r n o ~ ~ c l l e  Dc Clermont ~ f f i 7 ~ ~ ~ ~ g n ~ ~  and tho C'nrmt 
De Choisi~uZ, arid tlic distinction as to  the  acts of the  formcr, doscribing licrboli a~ 
of i,hc place in t h e  coiintry. 

I lic next consideration is, whotlwr with ref ice to  the  propcity or C O J l d l l ~ ~ b  
oi' Lord ~ ~ [ ) r ~ ~ ~ ~ v ~ Z ~ ~  t l i c ~ c  i s  any thing slwwiutg, Ir nsidctcd liifnsclt US i ~ n  f ~ ? ~ ~ ~ ~ s ~ ~ -  

1 It0 
it," 
16s 

was relied on. I Iny no stross ~ ~ ~ i a t s o e v e r  on that descriptitin in tliiosc bonks or in 
any other instrument ; for lie was of eitber place ; and mas most likely t o  m n l r n  
 US^ of that, to mhiclr the t r~~i isact ioi~ in question referred. J t $xriis totally ~ ~ z ~ i n ~ l t c r ~ ~ ~ ~ ,  
which descr~pt~o~i  h e  used. It is hardly ~ ~ o s s ~ ~ ~ e  to contend, tha t  money in the tuadp, 
however I~rge, shall preponderate against his  residcnce in tho countTy and i l ls 

Upon nice ~ i s ~ i ~ ( ~ t i ~ n s  I think i t  rnight- he probed, 
thiht his principal domicil nirnst be considered as in Scotland. Cheat #tress, i t t td  
more t h a n  1 think was necessary, was laid upon the  manner, in which he  p ~ s e d  
his tirnc in each place. There is no doubt, t ho  establishment in Scotland WM snucli 
grentcr than tliut in ~ o ~ ~ o ~ .  4n niy opinion ~ ~ ~ ~ ~ e r s ~ o ~ l ~  w i i s  w r y  wise  in riot 
Irami+djrrg a definition. With respect to tlint to bc; found in the Civil !AW, tlic r n o x d ~  
are ~ o r y  vague ; arid it i s  dificult to apply tlmn. T a m  r ~ o t  uridrr thc ncecssity 

t h o  applica tion ; for riiy opinion wjll not trim lipon the point, which 

r 7  

1, lor the purpose ot i K ~ i ~ , ( ~ ~ l ~ ~ e i n ~  the definition of the tion 
p i s  l ~ r ~ ~ ~ ~ r ~ r ~ ~ ~ ~ i ~ ~  nc ~ o r ~ ~ ~ ~ a ~ ~ ~ ~ ~  suarzcna sunwmnh c 

iis iort-citw wa8 in ~ ~ , / ~ ~ ~ ~ ~ ~  ; and the  d c s c r i ~ ~ t i o ~ ~  i i i  the b* 

it, i s  hardly possible, that should be so annexed to his person a8 to cl 
it t h i s  conse~i~cnce. 

hc kept the sunk of h i s  forttine. 
as sperit at the [7$j@J one place or the other ; 

e i ~ ( : u ~ ~ i s ~ ~ r i c c  i s  cfcoisivc, tlwt lais dcat,lt in I~~!JZ~,T~~L was mcrcly U ~ M L L ~ ~ ,  riot irorn 

1% is of 110 co 

ore h is  tieatli he ta,lkcd of mafring his will 





in this country, tliey would not g i ~  it, until it  w i ~ s  proved, that hc had a doinicil 
s o ~ ~ e ~ ~ ~ i e r e .  

f7921 I n  these causes I am clear137 of opiniorr, Lord ~ o ~ r z i i ~ l e  was a Sco~c~,?n~rt ripon 
h i s  birth ; and continued 80 to the end of his days. ITe never ccased to be so ; never 
haviiig abandoned his Scotch domicil, o r  established another. The decree therefore 
must be, $ha,% the succession to his personal cslato ought to be regnlated a ~ c c o r d ~ ~ 1 ~  
to the law of ~ c ( ~ ~ ~ ~ a ~ *  

(1) The fact was, that  duriag the former part of that period Lord Sameroille 
Elad furnished lodgings in London ; and during the latter part occupied the house, 
of xvhich hc afterwards took a lease ; which appeared by tlie parish rates since '1 713 ; 
bcyond which they could not be found. 

(a} Cod. Lib, 10, tit. 39, 1. 7. See also Big. It& 50, tit, 16, 1. 203, vhieh i s  thus 
oxpressed : 

'. Earn domum zmictrique rta,ctrum deliere e x i s t ~ ~ a r ~ ~  ubi fiwisgue ,cedes & tabidas 
'' ~ ~ ~ ~ b e r ~ ~ ~  s u ~ r ~ ~ ~ t r e  rerum c o a s ~ ~ ~ u ~ ~ o ~ e  rn fecissel',." 

( 3 )  h domicil cannot be acquired by tEie act oE the infant : but, with the e~ce~) t ion  
of Itmid, a domicil acquired by the surviving motber, becomes the domicil of the 
infmt. 

Soe upon the sultjcct of domicil thc references in the note, 3 l.Trrs, 203. In C ~ r Z i ~ g  
v. ~ ~ a r r t ~ o ~ ~ ,  in the Prerogative Corlrt of ~ a ~ ~ e r ~ u r y ~  ~ ~ i c ~ , ~ ~ ~ ~ s  Term, 1 823, 
p i ~ ~ ) l i s ~ ~ e d  by Dr. A ~ d ~ r n s ~  in his ~ c ~ Z e s i a ~ ~ i c ~ ~  ~ e ~ o r ~ s ,  vol. ii. page 6, an i ~ t t e ~ n p t  
to est;ablish a domicil in a foreign country against a Will, made in this country, 
failod ; tlie original domid  not hehg completely abandoned ; if R British subject can 
a,dopt a foreign domicil to the extent of completely abandoning his British domicil ; 
a d  if ~b change of domicil can have the eilect, beyond an alteration of the succession 
in the event of an ~r~testacy, to amnu1 a will, according to the law of the ori6insl 
domicil : propositions, considered by the Court (Sir J .  ~ i c ~ a ~ ~ )  as not sustained 
by authority, and doubtful on principle, 

Pot t impr  v. ~ - ~ g ~ ~ m a a ,  3 Ner. G?. 

~~~~G~~~ zi, H~NTEE. Ro22s. Fe6. 5th, 1800; Feb- 24tFL, 1801, 

Money paid by one partner in a joint concern, being his liquidated share of the joint 
debts, to another partner, as agent for settling the debts, if not applied a c c o r ~ ~ i n ~ ~ ~ ,  
ntsy be proved as a debt upon the ~ ~ a n k r u p ~ c y  of the latter; and therefore i~ 
p"yment by the other on the same account after the bankruptcy cannot be rc- 
covered from the bankrupt ; who had obtained his certificate : but in respect 
of another paynient, also aftcr the banlrruptcy, in consequence of the failure of the 
bankrupt and other partners in paying their shares, a right to  contribution arose ; 
and the tvlzole was recovered in an action against the bankrupt, who had obtaintxl 
h i s  cc~tificate ; the ~cfendant  riot having pleaded in a b a t ~ ~ e n t ~  Though con. 
tribntion among partners is now enforced st law, the jurisdiction o€ Courts of 
Equity is not ousted ; and therefore though %lie bill was dismissed, the object 
iiaving been obtained in an action dirccted, the,Conrt would not dismiss it with 
costs. 
Bobert Hzlater, Bargaret Rwiater and Beary  Iceoweit IIunter, who were copartncrs 

in business in eqrxal shares, wore in 1791 eonoevncd with the Plaintifl' in. a ship : 
the Plaintin: being entitled to six t ~ ~ r e n t y - ~ o ~ r ~ ~ ~ ~  shares ; and the ~ ~ u n ~ e ~ s  to e ig~~tcen  
twenty"fourtJ~ shares. On the 8bh of ~ e ~ ) r ~ i a r ~  1793, the ~ ' ~ a ~ ~ ~ t j f f  Bcttlcd the a c c o ~ ~ n t  
of the outfit of tho ship and cargo with Bobert Ifuater for himself and h i s  partncrs ; 
who were also pursers snd husbands of the ship ; and tlie Plainti8 khen paid to the 
I€unLers the sum of $782, 19s. 2d. ; which was his proportion of tho charge. O n  
the 9 th  of October 1193, the I1unl.er.s became bankrupts ; and at  tliat time the S ' C I ~ L  
of $1 638, 8s. 8d. remained due on  account of the outf i t  and cargo of the  ship. After 
tho b ~ ~ n l ~ r u p t c ~  it came out, that the 1~zLTz~ers tiad sold eleven t ~ ~ e ~ t y - f ~ u r t h  slisres 
withorrr; the knowledge of the Plaintill ; and by agreenicnt suibscrpnt to the 
~ a n ~ c r u ~ t c y  the debt ol 21638, 8s. 8d. was apportioned among the sevoral owners ; 
and the Plaint48 paid his propo~tion ; ~ ~ o u n t ~ n g  to $409, 12s. 2d. The ~ r u n ~ e r s ~  
sfiare under that appor~ionment not being paid mas s u b d ~ v i ~ l e ~ ~  among tlte other 
owiiers ; and tho Plaintiir also paid $168, 13s. 4d., his proportion npon that division. 


