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ment at law. upon this course of authorities, setting amde the matter of form, whie % his report ; which, if it had been done, would have broTht it up to the m e  o i  a jud 

does not apply to thia Court, whether *he mta are a duty, or not, I think, it is fairly 
O ~ I I .  The Court had created that duty. The Cow h a  d e w r ~ n ~ ,  that the Plaint@ 
hsd a owl equitable title, as be e e ~ i ~ y  had a good legal title. to have these deeds 
sat &fe. This Court having directed the trial, the p r t y  having properly mnght 
his relief here, which I au pose he was obliged to do from not being able to gi.e evidence 

covery shouh be entirely lost. That w e  before Lord Camden mnnot be d ~ t ~ g ~ s h e d  
from this. Ti there upon the ground of a duty, which ought to be discharged by the 
Defendant, the PlaintB’s representatives had by the judgment a vested right to mover 
the costs, there mu be no rmon for me not to follow that, and estabiisli it so far at 
Inaet, that where the P l a i n ~ i ~  dim alter a judgment for ooats, though not tiaxed at his 
death, he m y  b3r a deem for revivor have those e ~ ~ t a .  When the case owure of an 
abatement by the death of the Defendant, as to which I determine nothing, it will 
then be fit to consider, whether the inconvenience of drawing the Recount of aasets 
in thii Court will prevail against the principb, that seems very just and VEI’Y fit to 
be followed. 

at law, and mailing in !i 0th w, it would be very hard, if ail the expence of the re  

B ~ D E  er J o ~ I ~ s ~ N ~  C x z t ~ t r ~ ~  e J O ~ S ~ O N ~  Jwu 12th, 1796. 
The persona1 property of an intestate, wherever situated, milst be distributed hy the law 

of the country, where hi domicil wa% ; which is p.ima fa& the place of his residence : 
but that may be rebutted and supported by circunlscanees, 
George, late Marquis of A ~ ~ ~ ~ ,  died in 1792, intestate, without k u e ,  and a 

lunatitic The question, upon wbich these causes were insLitu~d, was, whether his 
mond roperty,which w ~ v e ~ y ~ n s i d e r a ~ e , ~ o ~ i I d  b8 ~ i t r i b u t e d a c c o ~ n g  to thelaw 

caffles 
E991 of $and or of Scotlund. Six l%&rd Jahwtwze Va&n Bein 
J ~ h ~ t ~ ,  hdif brother8 of the ~ ~ ~ u i s  on the aide olhis mother, and y ~~~~€~~ 
&aham, only surviving issue of Ne?iriatta, late Countess of Eoptoun, haE sister of the 
Marquis on tbe side of his father, were his next of kin by the law ~i Evtulad ; and 
Lady Ckkstkn C&m alone wa8 entitled by the law o i  SwtZafd. The xiaterial facts 
were these. ~~~~~, iifarquis of A ? ~ ~ ~ a ~ ,  in 1718, hs first wife having died in 
1716, rnarrieil $he daughwr of Fa.9d5n 3encpde; and by her had two son8 &wge and 
John. We wm one 02 $he sixtaen peera elected to represent the peerage of &&a&, 
After hfs ssoond marria e he never returned ta s7cotZand ; but lived at ~h~~~ and 
A s ~ ~ d  In houses, whi8  he rented. We died at Bath in 1721. Upou the dwth of 
his eldest son Jams, in 1730, George, h s  eldest so011 by the second marr. e, succeeded 
to the title. EX8 WBR horn in 1220 at his father’s h o w  in Londm. %e continued 
thma, tjll he was sent to E& j where he remained ti8 1754 ; except in the vacation j 
when he visited his mother in  on. Leaving &to% he went abroad, md continued 
abroad in ditYeerent placos tiU 1738; when he returned to Lwdon, whence in a few 
days ha wen$ to S ~ ~ n d .  He continued there a little mom tbaii a month ; then 
returned % I@ndon; remaitined there about two nront&sj and then vent abrooxt. 
Be continued abroad in different place8 ti!.l & c e d e r  1739; when he returned to 
E~~~ ; and be remained in ?&on till Apnil 1740. Then he went to ~ ~ t ~ a ~ .  
The heginning of & b o k  he r e t ~ i r i ~ d  to England. f n  Hay 1741, he again went to 
Scotland : he returned tc England about the middle of J d p ;  and in J m w q  1742, 
he went abroad. In Rmam6%r he returned to ~ n ~ Z a ~ ;  and remained there tilt 
8eDeCena6ev 1193 ; except thab he wlbs in Rapis a for~nigii~ or three weeks in that year. 
In December 1743, he went abroad. In the middle of April I.144, he returned to 
England ; and remained there till his death. In 1747 a comruisaion of Iunw mued 

matarnai ~ a ~ i ~ ~ h e r  V a d n  &mp& a very narrow allowance was given to the Mar- 
quia and his brother, tJ1 they shot& attxin the uge of ~wenty-t~~ree ; aud, aiwr eiltier 
1 4  attained that a e, the trustees were directed to settle the estates upon auch of then), 
MB they eihould thin 1 fit, and his heirs male ; and in default of appointment they were 
deviaed to ~arquiE C8wge and his h u e  male in strict seGtlement, with saved remainders 
over. The @003 trustees niltking no appoint men^, the Marquis became ent iad vnder 
that will to the estate8 dovkd, including Nac!+mss IlaaM in Y”h&ire and a house in 

a@mst him ; and he was found a lumtic from BeecenLb6~ 1144. By the w li of Ins 
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Pall 3pall. He did not beconre possessed of property in Scotlaad till 1733 or 1734 
after a long litigation with the Hopptoun. family upon the effect of a settlement by 
Marquis Jams.  The journey of Marquis George to Scotland in 1741 was for the purpose 
of prwuring his brother to he eiectd member of pliament for the boroughs near his 
estate : q)on the two ot*lier ocmsions he went on visits to his mother and others. Ne 
lived in lodgings and ready-f~irnis~ied houses on account of his narrow income. 

A great deal of evidenee from the Marquis's lettors was produced to shew his pre- 
ference of the one coiintry to the other. The argumentfi, which took up tlic greater 
pi% of Xilavy Term, went very much at large into t,he learning of the civil law as to 
the domicil of the Marynis and Ids father. B?SLFP v. Britce, Lushkg Y. Hoqg, a.nd Balfmv 
v. Scott (stated in ,S'mwvt<& Y. h d  ,S'me?.srille, 5 Vrs. 760; 6 Bra. P. C. 5.90, 
577 ; 7 Bra. P. C. 566). all before tlie €Ionse of Lords. were cited. 

k d  ChnncelEor [Iaugl~born~~gh]. The great v a h  of the property and the con 
sideration of the parties roduoed in this case a large field of argument ; and I ani much 
obliged to the &r for &eir great ingenuit.y, and the great research, they made. I do 
not recollect ever to have heard with more siatisfaotion an argnment carried on npm 
&ny point. I do not go into the detail of it. ; not from anp disrespect to it, or uny 
idea, that the points do not deserve to be stated, and to receive sticli answer as 
might oecw to me to give them. : but all qnestinna of suecession are in their nature 
questions of positive law ; md if the argnment had raised a doubt in my mind, and I 
were not inclined to follow the rule, that has prewiled in other cases, I am bound by 
repeated decisions in the Home of Lords t,o make the decree, I intend to mako ; tha.t 
the Marquis had that domicil in En&&, that decides n n the succession to Itis personal 

wn established in the cases in the House of Lords, whicli, if it wa.a qnite ntlw and 
o n, always appeared to me io bo susceptible of a great deal of argnnient : whot!ier in 

different laws. the law of ea& place should not obtain in the distribution [?,@I] of the 
property sitnated there. ' Msnv foreign lawyers have held that proposition. There 
was a time, when the Courts of S ~ a ~ ~ a n ~  certainly held so. The judgments in the House 
of Lords have taken a contrary coilrse ; that them can he but one law : they must fix 
the place of the domicil ; and the law of that country, where the domicil is, decides, 
wherever the property is situated. That I take to be fixed Isw now. The Court of 
Semion has confonned to those decisions ; acording to which the Coiucts of Great 
Britain, both of ScotEa7ui and England, are bound to act. The qnestion, wliat wm the 
domicil, has been with regard to Lord Ansandate established u p n  a very few pro- 
positions. Born in this country : edneated in this country : this wuntry was the seat 
of his expectations for the greaser part of his life ; reckoning his life to t.erniinate &t 
the period of his lunacy. During the greater part of that period he had no expeetiitions 
of fortune, settlement, or establishment. any where hut in thia country, acoordmg to 
the dis sition, his niaternal grand~ather made in his fizvonr. The habit of his education 
earrie&m abroad at an mrly period. Returned, he never had it residence in Scotlad. 
He never was there a t  any period with a fixed purpose of remaining. Eis existence 
there was purely a pur e of either visit or business ; and both circunmrihed and 
defined in their time. 6erever he had a place of residence, that could not he referred 
k~ an occasional and temporary urpose, that is found in E.qla&, and no where eke. 
I am riot clew, that the eriod of his lunacy is totally to be disearded. But I will take 
him to have died then. $or the reater part of the period previous to that he was fixed 
in t.h& country ;,and fixed by a1 f those ties, that describe a settled residence. and di8- 
tinguish it from that, which is tem wary and occunional. The argument then rests 
upon the domicil of his father. In t i e  first place, that question, what was the domicil 
of his father, is of itself s question, I am not called npon to decide ; and 1 ani by no 
m e i z n ~ ~ r e ~ r e d  to adopt th0 rqmition, that his father should be eonsidered 8s baving 
had a omicil in SwtLnnd. %I the latt~er part of his life his domicil de facto was no- 
questionably in EnyEaetb. Diiring tlie Iattcr part of it,, and from an epoch reinarkable 
enough, when contracting a sccnnd marriage, and forming a new family, dl the cir- 
cumstances of his family :Lt that period point much more to England than to Scollu~ui. 
The uestion of domicil pr"ztla facie is much more a question of  fact^ than of law. The 

You [2@] onoount.er that, if you shew, it, is either constrained, or from the necessity 
of his ngairs, or transitory ; that he is a sojonrner ; and yon take from it dl charecaer of 

p p e r t y ,  and carries the distribution according to  t.he F" aw of England. The point has 

t r e case of a person dying int,estate, having property in different places and subject to 

actus f place, where bo is, is p & w  fucie to a great many given purposes his domicil. 
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~ m ~ e n c y .  If on the contmry you shew, that the place of his residence is the mt 
of his fortune ; if the plme of his birth, upon whieh I h y  theleast stress ; but if the place 
of his education, whem he acquired all his early habifs, friends, and cunnaxions, and 
all tlle links, ChaL at&eli hini to society, <are found there ; if you add TO that, that he hnd 
no other GxAd re&deiice n on an ~~sablishment of his own, ~ W U  answer the question ; 

unless you shevr, that is not the place, where he wotrId be, if there was no partianlar 
circumstance to determine his ition in Snme other p1aee at thnt period. In this vase 

is tho lace, where he wotlld be, no occasion taking him to any other plaoe. When that 
is fixe$ and you have found all the cireurnabnw, that give a character of p e r m ~ e n c  
to that place, where he d l y  is, it. is in vain to inquire, where m his €ather's domicil 
The case, last determined in the Eouse of  lord^, is the w e  of Sir Chrhes Dwgbs. 
{ ~ ~ ~ ~ y  v, Biibgham, ~ta& in ~ o ~ ~ ~ , ~ l e  v. lxrd S ~ ~ ~ l e ,  li Vas. 750.) I 
prtieuiariy h,d the benefit. of hearing all the ~ r g u ~ i e n ~  so well premed in this cause 
s~idalso&~tlieBaro~ t l ~ e ~ o u ~ ~ ~ n t h a ~  I~f~tomysha~etopronouncethe~ud ment : 
huC it 
The general conrse of the rwsoning he approved. It was one of the strongest w e s ;  
for $here was fix& a dete~m~nation of the Court of Session upon the point. @ra t  
respect was due to that. They haxi determined the point. The jridgment was reversed. 
It caxtie hefore the Honse with all the r e s p t  due to the &url of Session upon the very 
point, and under c ~ ~ u ~ s ~ ~ n c ~ ,  that affected the feeling8 of every one; for the conse. 
quences of the judgment, the ~ ~ o u s e  of Lords found Chemsdves obliged to @e, were 
harsh and cruel. If the particular e i rcum~t~ces ,  trtising very just *entimen@ in every 
mind, covld pmrail against the u u i f o ~ i t ~  of rub, it. is so much the duty of Courts 
of Juntice to establish, there wnld he no m e ,  in n*liich the feeliigs wovld have led one 
farthor. I d  ~ n . ~ ~ s  case i s  not near so strong. The hlabits of Sir Charles 
Uougdas were milikr,?ry. Ee had no settied property. Rk Iifa hsd been p e d  in very 
different parts of the werid. If the consideration of his original domicil codd have 
haxl the weight, that is attempted in this w e ,  it would hrwe had much more &ere j 
for there m s  lesv [so31 of p i t i v e  fixed residenos $here than in this w e .  At one time 
ho waa in lzussi i l  ; a t  mother in ~ ~ ~ n . d  ; and in 8 fixed situation as commander 
of a ship in the Rwian. and filch. serviea Hi% activity rendeved him not much settled 
any where. It was neeessrrry to %&e him, where he waa found. The muse bad this 
additional circumtancs, that he happened tu die in S w ~ ,  the place oi his birth : but 
u n d o u b ~ i ~ ~  he went there for a ~ e r y  temporary purpasc ; a mere visit to his family9 
when going to take it oommand upon the Ammiuca swvics. That is so strong a ease, 
that it inaitcs it vather improper in me to have &d so much. Ilismi&s the hi$\ of b d y  
&ilk% : tax all tho rties t?ieir costs ; and let the distrihution be according to the 
rayw of the other b g  (Nuk : Thwp Y. ~ ~ ~ u ~ ~ j l ~ ,  2 Vcs. 1 ~ 1 . ] 3 5 .  Pspn v. P i p ,  

%wn v. C&, Id, 25, 215. In the former w e  Lord ~ ~ r ~ ~ ~ ~ ~ E  observes, that, ii the 
d3+po&tiork of the property wns to depend npon the lodity,  it would hwe the & 
ehievous emsequence of deterrin foreigners from dealing in the English Fnnds. See 
S ~ ~ ~ l e  v. h d  Some~r2le, 5 6 s .  750. Foliyre? v. W ~ ~ ~ %  3 Mer. 67. M % % m  

whicfi would be, where 8 oes he reside '4 In &ado%. Is that his domicil ? It D ; 

every thing le.& one to eonc p" &e, that the place, where Imd ~ n ~ a ~ ~ ~ ~ e  is found, 

much more formed by Lord Tl&wZo@ and settled in eoncsrt witf him 

v. h g l a s ,  3 X&. 379.) 

KKENNY w. EAST INDEA COXPANY, J d y  IZ&, 1796. 
To entitle the widow of an officer in the Besf I d i a  Compnvd service to Lord CEioe's 

bounty, the merriage must have taken place, bafore he $tired from the service. 

By dead, dated in 1770, reciting s legwy given by lMscr ~~~~~~~~ Ja 
to Lord Cbiwe, and that h r d  Clim being zealous for tha pma rity of the 
and considering, thse sn es~bl i s~ imen~ of a provision for such o p" ths oBcem 
men in the Company's service, as should be disabled by war, rage, OF di 
during their service, moiild tend to inctnce fit persona to entcr into the sexvicc, and 
encoumge the brave of the troo s, proposed to the anrt of Uieetom to approp~a~e 
the interest of the w8legimy for t K e support of a numher of officers and pri~ato 
men, who from woundE, len th of service, or oted during service, are 
unable or unfit to serve, an 8 whose fortuna are too scanty to afford the ofklcers 8 
d5wnt, and the private niep a comfortable, ~ ~ h ~ i s $ ~ ~ ~ e  j and also to mske some prrr 

G. x.-31* 


