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his voport ; which, if it had been done, would have brought it up to the case of & judg-
ment at law. Upon this course of authorities, setting aside the matter of form, whic

does not apply to this Court, whether the costs are a duty, or not, I think, it is fairly
openr. The Court had created that duty. The Court has determined, that the Plaintiff
bad & §ead equitable title, as he certainly had a good legal titde, to have these deeds
set aside. This Court having directed the trial, the party having properly sought
bis relief here, which I su}ip{)se he was obliged to do from not being abls to give evidence
at law, and provailing in both vases, it would be very haxd, if all the expence of the re-
oovery s}mu%)é be entirely lost. That case belore Lord Camden cannot be distinguished
from this. T there upon the ground of a duty, which ought to be discharged by the
Defendant, the Plaintiff’s representatives had by the judgment a vested right to recover
the costs, there can be no reason for me not to follow that, and establish it so far at
lonst, that where the Plaintiff dies afier & fudgment for couts, though not taxed at his
death, he may by & decree for reviver have those costs, When the case ocours of an
abatement by the death of the Defendant, as to which 1 determine nothing, it will
then be fit to consider, whether the inconvenience of drawing the account of assets
%}i ;Qgs Gc:iu-r& will prevail againgt the principle, that seerws very just and very fit to

ollowed.

Brewepr o Jopsstong  Guamaym » Jounsrong  June 1985, 1796,

The personal property of an intestate, wherever situated, must be distzibuted by the law
of the country, where his domicll wae ; which is préma facie the place of his residence :
but that ray be vebutted and supported by circumsiances,

George, late Marquis of Annandale, &ed in 1792, intestate, without isave, and a
lunatie.  The question, upon which these causes were instituted, was, whether his
rsonalproperty, which wasveryconsiderable, shoudd be distributed according to the law
Ff@s} of England ov of Scotlond. Biv Richaerd Johnstone Vanden Bempde and Chorles
Johnstone, half brothers of the Marquis on the side of his mother, and Lady Christien
Graham, only surviving jssue of Henrietta, late Countess of Hopstoun, half sister of the
Marquis on the side of his father, were his next of kin by the law of England ; and
Lady Christian Graham slone was entitled by the law of Scotlond. The materiel facts
were these, William, Marquis of Annandale, in 1718, his first wife having died in
1716, married the daughter of Vanden Bempde ; and by her had two sons Georgs and
John. He was one of the sixteen peers elected to represent the peerage of Secofland.
After his second marriage he never returned to Seotlond ; but lived at Whitehell and
Ashsted in houses, which he rented. He died at Bath in 1721, Upon the death of
his eldest son Jemes, in 1730, George, his eldest son by the second marriage, succeeded
to the sitle.  He was born in 1720 at his father's house in Londen. He continued
there, till he was sent to Bion ; where he remained till 1734 ; except in the vacation ;
when he visited his mother in Londen. Leaving Filon he went abroad, and continued
sbroad in different places till 1788 ; when bhe returned to London; whenee in a few
days he went to Seotlend. He continued there a little move than s month ; then
returned to Londen; remained there about two meonths; and then went abroad.
He continued abroad in different places till December 1732; when he returned to
England ; and he remained in Zondon ¢l Aprdl 1740, Thev he went to Seolland.
The beginning of Octeber he rotumed to Englend. In May 1741, he again went to
Secofland : he returned te England about the middle of July ; and in January 1742,
he went abroad. In Nowmbsr he returned to Englond ; and remsived there till
December 1743 ; except that he was in Paris a fortnight or three weeks in that year.
In Decgmber 1748, he went abroad. In the middle of April 1744, he returned to
England ; and remained there till his death. In 1747 a commission of hunacy issved
against him ; and he was found a lunatic from Pecember 1744 By the will of his
maternal grandfather Vanden Bempde o very narrow allowance was given to the Mar-
quis and his brother, tll they should attain the age of twengy-three ; and, after either
had attained that age, the irustees were directed to settle the estates upon such of thenm,
as they should think fit, and his beirs male ; and in default of appointment they were
devised to Marquis George and his issue xaale in striet rettlement, with several remainders
over. The {200] trustess making no appointment, the Marquis became entitled under
that will to the estates dovised, meluding Hackness Hull in Yorkshire and & house in
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FPull Mail. He did not become possessed of property in Scofland till 1733 or 1734
after a long litigation with the Hopefoun family upon the effect of & settlement by
Marquis James. The journey of Marquis 6eorge to Scotland in 1741 was for the purpose
of procuring his brother to bs elected member of parlisment for the boroughs near his
estate : upen the two other occasions he went on visits to his mother and others. He
lived in lodgings and ready-furnished houses on account of his narrow income,

A great deal of evidence from the Marquiss lettors was produced to shew his pre-
ference of the one country to the other. The arguments, which took up the greater
part of Hilary Term, went very much at large into the learning of the eivil law a5 o
the domicil of the Marquis and his father.  Bruce v, Bruce, Laskley v. Hogg, and Balfour
v. Seoti (stated in Somerville v. Lovd Somerville, 5 Ves. T50; 6 Bra. P. (1. 350,
BY7; 7 Bro. P. €. 506, all hefore the House of Lords, were cited,

Lord Chancellor [Loughborough]. The great value of the property and the con
sideration of the parties produced in this case a lavge field of argument ; and I am much
obliged to the Bar for L‘Eeir great ingenuity, and the great research, they made. I do
not recollect ever to have heard with more satisfaction an argument carried on upon
any point. 1do not go into the detall of it ; not from any disrespect to i, or any
idea, that the points do not deserve to be stated, and to receive such answer as
maight occur to me to give them : but all questions of suceession are in their nature
guestions of pesitive law ; and i the argument bad raised & doubt in my mind, and |
were not inclined to follow the ruls, that has prevailed in other cases, I am bound by
repeated decisions in the House of Lords to make the decree, 1 intend to make ; that
the Marquis had that domieil in England, that decides upon the suceession to his personal
Eroperty, and carries the distribution according to the law of England. The point has

een cstablished in the cases in the House of Lords, which, if it was gquite new and
ogen_, always appeared to me to be susceptible of a great deal of argument : whether in
the case of a person dying intestate, having property in different places and subject to
different laws, the law of each place should not obtain in the distribution [201] of the
property situated there, * Many foreign lawyers have held that proposition. There
was a time, when the Courts of Seofland certainty held so. The judgments in the House
of Lords have taken a contrary course ; that there can be but one law : they must fix
the place of the domicHl ; and the law of that country, where the domiell 18, decides,
wherever the property is situated. That I take to be fixed law now. The Court of
Hession has conformed to those decisions ; aceprding to which the Courts of Great
Britain, both of Scetland and Englend, are bound to act. The question, what wasthe
domieil, hag been with regard to Lord Annandale established upon a very few pro-
positions. Born in thiz country : edueated in this country : this epuniry was the seat
of his expectations for the greater part of bis life ; reckoning his life to terminate at
the period of hislunacy., During the greater part of that peried he had no expectutions
of fortune, settlement, or establishment, any where but in this country, sccording to
the disposition, his maternal grandiather made in his favour.  The habit of his education
carried him abroad at an early period.  Returned, he never had a residence in Scofland.
He never was there at any period with a fixed purpose of remaining. His existence
there was purely a purpose of sither visit or business ; and hoth circumseribed and
defined in their time. &(ﬁerev&r he had a place of residence, that eould not be veferred
to an veeasional and temporary purpose, that is found in England, and no where else.
¥ am not eloar, that the period of his lunacy is totally to be discarded.  But I will take
him to have died then. For the greater part of the period previous to that he was fixed
m this eountry ; and fixed by a% those ties, that deseribe a settled residence, and dis-
tinguish it from that, which is temporary and cccasional. The argument then rests
upon the domicail of his father. In the first place, that question, what was the domieil
of his father, is of itself & question, T am not called upen to decide ; and Lam by no
means prepared to adopt the proposition, that his father should be considered as having
had a Eﬁ:micil in Scotland. In the latter part of his life his domicil de facto was un-
questionably in England. During the latter part of it, and from an epoch remarkable
encugh, when eontracting a sscond marriage, and forming a new family, all the cir-
cumatances of his family ot that period point much more to England than to Scoflamnd.
The qlucestion of domicil prime facie is mueh more & question of fact than of law. The
actual place, where he is, is proma facie to a great many given purposes his domicil.
You [202] encounter that, if you shew, it is either constrained, or from the necessity
of hisaffairs, or transitory ; that heisasojourner ; and you take from it ufl character of
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permanency. If on the contrary you shew, that the place of his residence is the seat
of higfortune ; if the place of his birth, upon which Ilay the least stress ; but if the place
of his education, where he acquired all his early habits, friends, and connexions, and
all the links, that attach him to society, ave found there ; if you add o that, that he had
no other fixed residence upon an establishment of his own, you angwer the question ;
which would he, where does he reside? In London. Is that his domiell? Tt is;
unless you shew, that is not the place, where he would be, if there was no particular
cireumstance to deterraine his position in some other place at that period. In this case
every thing leads one to conclude, that the place, where Lord Anmandels is found,
is thegia.ee, where he would be, no occasion taking hire to any other place, When that
is fixed, and you have found all the cireumstanees, that give a character of permanenc
to that place, where he veally is, it is in vain to inguire, where was his father’s domieil.
The case, last determined in the House of Lords, is the case of Bir Charles Douglas.
{Ommamney v. Bingham, stated in Somersille v. Lord Somerville, 5 Ves. 750) 1
particularly had the benefit of hearing all the arguments so well pressed in this canse
and also at the Bar of the House inthat, Itiell to myshare to pronounce the judgment
but it was much more formed by Lord Thuriow and settled in coneers with him
‘The general conrse of the reasoning he approved. It was one of the strongest coses ;
for theve was first 5 determination of the Court of Session wpon the point. Great
respect was due to that.  They had determined the point.  The judgment was reversed,
1t came before the House with all the respect due to the Court of Session upon the very
point, and under cireumstances, that affected the feelings of every one; for the conse-
quences of the judgment, the House of Lords found themselves obliged to give, were
harsh and cruel.  1f the particular circumstances, raising very just sentiments in every
mind, conld prevail against the uniformity of rule, it is so much the duty of Courts
of Justice fo establish, there could be no cage, in which the feslings would have led one
farther. Lord Amnomdale’s case is not near go strong. The habits of Sir Charles
Douglas were military,  He had no settled property. Hig life had been passed in very
different parts of the world, If the comsideration of his original domicil coudd have
had the weight, that is attempted in thiz case, it would have had much more there;
for there was less [2031 of positive fived residence theve than in this cate. At one time
ho wag in Hussie; at another in Hollaad ; and in & fived situation as commander
of a ship in the Russinn and Dudoh service, His activity rendered him not much settled
any where. It was necessary to take him, where he was found. The cause had this
additional circumstance, that he happened to die in Scotland, the place of his birth : but
undoubtedly he went there for a very temporary purpose ; s mere visit to his family,
when going to take a command upon the American service. That is so strong a case,
that it makes it rather ireproper in me to have said so much. Dismiss the bill of Lady
Graham : tax all the parties their costs ; and let the distribution be according to the

rayer of the other bill. (Note: Thorpev. Watkin, 2 Ves. [sen]35. Pipon v. Pipen,

wrm v, Cole, Amb. 25, 215, In the former case Lord Havdwicke observes, that, if the
disposition of the property was to depend upon the locality, it would have the mis
chievous eonsequenee of deterring foreigners Irom dealing in the English Funds. Sce
Somerville v. Lovd Somernille, 5 Ves, 750,  Potinger v. Wightmoan, 3 Mer. 87, Munroe
v. Douglas, 5 Madd, 379.)

MEenny o Basr Invra Coweany. July 1245, 1796,

To entitle the widow of an officer in the East Indie Company's service to Lord Clive's
bounty, the marriage must have taken place, before e retired from the service,

By deed, dated in 1770, reciting & legacy given by Meer Mahommed J. m@i&r Caun
to Lord Clive, and that Lord Clive being zealous for the prosperity of the Company,
and considering, that an establishment of » provision for such of the officers and private
men in the Company’s service, a3 shonid be disabled by war, age, or disease contracted
during their service, would tend to induce fit persons to enter into the servies, and
encourage the bravery of the troops, proposed to the Court of Directors to appropriate
the interest of the said legacy for the support of a certain pumber of officers and private
men, who from wounds, length of service, or disease contracted during serviee, are
unable or unfit to serve, sng whose fortunes are too scanty to afford the officers a
decent, and the private men a comfortable, subsistence ; and slso to make some pro-
G, X3 % ' '



