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by birth a Scotsman. Be trans- 
mitted his  property to Scotland EM fast as he acquired it-. All his relations are  
inhabit an^ of that country. Every circu~~istance of his life and his express declara- 
tions prove7 that he looked upon himstrlf to be a citizen of Scotland; and therefore 
they hoped the house would reverse the i n ~ l ~ u ~ r ~  c o m p ~ a i n ~  of, and dire& 
his property to be dist~.ibuted according to the Iaw of Scotland. 

Re meant to return to Scotland aa soon as he could. 

D771 A ~ ~ ~ ~ ~ I ~ .  
Nu, 11. 

[See the mote at. the head of the preceding case.] 
7th May 1792. 

[l Scots B.R. 661. Cf. 2 Scots R.R. 182, and De ~~~~s v. ~ z c r ~ ~ r ,  ~ ~ O Q ,  69 L.J. Ch. 109.1 
In the case of Nog v, ~ a ~ ~ ~ e ~ ,  7th May 1’792, the ~ . ~ u ~ ~ t  on this ~ u ~ t i o ~  of the 

$ex ~~~€~~ am3 the f - z  loci arose froni two interlocutors j one of the lord ordinary, 
which found ‘‘ %hat t h ~ ~ ~ a ~  no p u n d  for d~st~nguishing ~ w € e n  Scots and E n g l i ~  
&e&ta : because tlze sucmion  tol a d&funct’5 &mta ought to krc4 regulated, not by the 
d ~ f f ~ e n t  laws of the many d~Eerent countrias in which thme may happen to be locally 
~ i t i u a ~  at the time of his death, but by the law of the domicile; and bemuse it had 
bmn in several cas= so d e ~ r m ~ n ~  in  ~ n g l a ~ d . ~ ’  Another i n ~ r l ~ u ~ r  of &e whole 
court of simian found expressly, (‘ that the S u c c ~ i o n  to thcr p ~ n ~  effwt$o& the 
deceased, wlxemver situated, must be r ~ u ~ ~ ~  by &e leg ~ ~ ~ i c ~ l ~ ~ ~ ’  

The appellant contended, lmob, that by the more modern decisions of the court of 
session, particularly in the case of Lord Bmff ; the case of Lorirner against Mortirner, 
decided in 1770; the cme of ~ ~ ~ ~ e ~ ~ s t o s  a ~ a ~ n s t  ~~~~0~ in 1178; and tlw C R . B ~  of 
MO& a ~ a i n s t  Wright in 1785; i t  had e s t a ~ l ~ ~ h ~  that tke, s u c ~ ~ i o ~ ~  to per- 
sonal osbte ab ~ ~ e s ~ a ~ o ,  was t~ bs regulated not by the law of the country wlmw the 
de€unct had his d o ~ i c i l ~ ,  but by the l a w s  of the different c ~ u ~ t r i ~  in which his said 
personal happened to be situated at the time of his de 

2d0, That whab-er mighti be the rule with regard tr, su ion ab ~ ~ s ~ o ,  &e 
power of making a will w m  jwGs ~ e ~ ~ ~ ,  and thesefore restrain& upon the 
liberty of testing, imposed by the lex ~ ~ c ~ ~ ~ ,  must be co~~fined tcr eEects over which 
that law extends, and c m  be attended wi th  no consequence in other c ~ u n ~ i ~  where 
no such r ~ t r a i n t s  preyail: that the pawer of a l i ~ ~ t i o n  i s  inherent in the right o€ 
every p r o ~ r i e t ~ r ;  and a5 a. ~~~~t i s  a spwiet3 of a l ~ ~ n a t i ~ ~ i ,  so one who can 
dima,tia his property in a fomign country, n o t w i t h ~ t a ~ ~ ~ ~ n ~  any r ~ ~ ~ i n t s  upoa 
alienation, or the mode of  alienation, in his own, must be equally a t  liberty to dis- 
pose of i t  by tmtament, whatemer limitations may, in that respect, be i m p o d  by the 
law of his domicile, from which he, w~thdraw& his e ~ ~ ~ ,  by the very act of  lacing 

as there only the 157831 subject existed upon which the right of the; p r o p r i ~ r  was ta 
operate; and there only i t  could have any substantial effeeta: that it had bean re- 
p € , a ~ ~ y  decided that the right to a de& due in S c Q ~ ~ n d ,  d- not vmti ipso j w e  in  

a s ~ ~ g n ~  under an English commission of bankruptoy; but i f  the debt, or m s  
~ e ~ ~ ~ ~ ~ ,  WRS u n d ~ r 5 t ~ d  to be in ~ n g l ~ d ~  and if the ~ a ~ ~ i ~ ~ o ~  of the right 
of e ~ ~ t i o n  waa to -be r e g u l a ~ d  only by the law of ths creditor’s domicile, ths direct 
Wntrary would follow, and the assignew wouId, have a wmpleta right ipso jwe; in 
like manner i t  has been found, that the a ~ ~ i ~ a t i o i n  o f  a debt due by a debtor in 
Scotland, is not completa without intimation, whataver be the law of the creditor’s 
country ; which is inconsis~nt  with the r~pondent’s  h y p o t ~ ~ i s .  Whethw, theri+ 
fore, &e s i tus  of debts i s  toi be judged of b;s wlei rulea of the law of Sootlmd, or by 
gen-1 p r i n c i ~ l ~  derived from the ~ n ~ r i n & i c  nature aad ~~~~n o f  the thing, &e 
conclu~~on must be the same, that the debt is situated where it must be, r ~ o v e r e d  ; 
that, is, where the debtor resides. 

other ~ ~ g u m e n ~  ~ e ~ ~ y  on thw extent and ~ p e r a t i o ~  of the 
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In answer to t lwe  pleas the respondents contended, Imo, that as the municipal 
regulations of different states are frequently a t  variance with each other, tlie ques- 
tion must f requen~y occur, whether the. law of one c o u n ~ y  or  of another ought 
to be the prevailing r u b ;  and in all such cases recuurse mmt be had to the law of 
nations, which settles the duties that one stab owm to another in their mutual inter- 
.course, in the same; manner as the law of nature, when applied to men considered in 
*heir first condition, imposes ceartain duties on individuals. In cases of succmsion, a 
distinction has been universally adopted beltween moveables and landed property : in 
every country of modern Europe i t  is established, that the1 succession to the latter 
must be governed by the laws of the state in which i t  is situated ; it makcts a part of the 
territory of such state, from which it cannot be removed; but moveablm being fixed 
t o  nu particular place, may be remuved at will from one kingdom tu another ; and it 
eftan happens, in the course of modern commerce, that moveablesi uf immense value, 
belonging to the subjects of one state, are lodged within the territory uf another, 
subject however to be withdrawn at the p l w u r e  of the owners; hence haw arisen 
those celebrated maxims mobilia non M e n 6  sitam, and rno6iZia sequuMwr persomm 
-the plain meaning of which is obviously this, &at nat~on& will not consider the 
local s i t u a ~ u n  of nioveablee in any q u ~ t i u n  concerning theni; a d  that they will 
dispose of the moveable property within their territory, bchonging to a stranger, in 
the same manner as if it were with him in his own country. The more: ancient de- 
cisions of the: courts of law in Scotland did a~cordingly embrace the same system; 
even as recentiy as the year 1744, it was held in the: case of Brown contra Brown, that 
the auccelssion to certain debentures and promismry notes due in Ireland, wa8 to be 
regulated by the law of Scotland, where the defunct had his domicile; and although 
in some later caaes the court E6791 had adopted a different opinion, that was owing 
to i ta being erronemdy taken for granted, that the courtEp in England, in judging 
of effech locally situated there, proceeded according to the rules of the law of England, 
without any regard to the Et?x d ~ ~ i c ~ < ~ ;  buti that th is  was clearly a m i s ~ ~  the court 
of sewion had occasion to 'be wall informed, from what pwed upon the decision of a 
late case before your lordships, Brwe versus B w e ,  from the decisions of the English 
courts, and from a u t h o r i t i ~ ~  on the law of England. 

2d0, That if the Ees ~ ~ ~ i ~ ~ i  must rwulate the course of succmim ab ~ n t e s t ~ t s ~  
it must in the like manner regulate every quwtion with regard to the defunct's pawer 
of testing upon his moveable o r  personal estab. To say that a will is juris  g e n € i u ~ ,  
and being protected by that law, must be good all the world over, except where it i s  fetr 
&red by municipal rmtraints, is 8 mere fallacy. The sole province of the jus gentiwrrb 
ia t;o decide upon controversies betwixt one state and another; but if it is once ad- 
mitted, that the domicile of a defunct is the circumstance UPOR which such contro- 
versies, with regard to succwsion to personal mtattteq i s  to 'be det~rmined, it can be a 
matter of no co,ns~uence whether the defunct hw made a will or not ; for by the very 
same law that would rqp la t s  his wccwion ab i n ~ e s ~ ~ ~ ~  every question relative to 
his power of t ~ t i n g  must of nwessity be decided. Ta appefal to the inherent rights 
arising €ram property cannot avail the appellant ; a man may no doubt alienate his 
property of whatever kind, provided he does not thereby transgress the law of the 
country where it i s  & i t u a ~ ;  but with regaxd to hi@ power of testing, he must of 
necmsit;g submit to ihe law of that country of which, by his fixing his d o ~ ~ i c i ~ e  there* 
he has bacsvme a subject; his property, wherever situated, is in effect a part of the 
total property of that country; it is therefore interested in the distFibution thereof; 
and of course every restraint which its law impoees upon the ~~~~t~ testam%, must 

equally binding upon him, qaoad effects locally situated without,, as within its tetr- 
ritory. It, i a  presumed, fictione juris, that the whola of hia perrsonal estate is with the 
owner in his own country; and it is a, nelcmsary consequence, thaf his power of dis- 
posing of it by will must depend upon the law of that country. " Sed c o n s i d e r ~ d ~ r ~ ~ ,  
~~~~~ @&.ne juris, sew mdis, pra~umptione,  ?=ne de mobi~ib~s d e t e ~ ~ ~ < ~ a t i o n e q ~  
c o ~ c e ~ ~ ~  &: c m  ewim cer& s~~~~~~~ ham &%A ccwem6, me certsi sirtt ~ ~ i ~ a ~ a  
$ ~ c ( R ;  sect: ~ ~ i t r ~  ~~~~~ ~ i ~ ~ ~ u ~  & d o ~ c i ~ ~ ~  b c u m  ?-evocari @&le M: 

redit& ~ o s s & ~ ,  et ~i~ ~ o ~ ~ o  ~~~~u~ c ~ ~ ~ m  id ferre  solea& cwm e< 
sung prmsent ia;  visztm $e&, fiamc inde c o n ~ e c t u r ~ ~  swgere,  quod domgnus we& cen- 
sedTkr, tt$ ilEie omniu ma mobiZi: at+ saltem esse ~ n € e ~ ~ ~ ~ n ~ r ,  ubi f o ~ t u n ~ ~ ~  
suaruez &re978 s ~ ~ ~ ~ n ~ ~ ~ e  e o ~ s t ~ ~ t ,  zd est irt ~ O C O  d o m ~ ~ ~ i ~ :  proincle s i  p $ d  
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~~~ judex c o m s t ~ ~ ~ t ,  id  ad ~ b ~ ~ a ,  z c b ~ c ~ q ~ e  sit@: 120% ctldtt ~ e r ~ ~ e b ~ ~  
r ~ ~ m e ~  qwm g u k  &a in ipso ~ c ~ i i  b c o  esse  eo^^^^^ .(Vwt. Tit. de 
Statutis, sec. 11.) 

And these mswers were enlarged upon, and enforced by the f o ~ l o w ~ n ~  r e ~ n ~  
annexed to the r~pondent 's  case in  the &use of Lords. (R. Dunda+, J. Scott, A. 
~ i g h t ,  W. Adam, J. Clerk.) 
[SW] I.The question, whether s u c ~ ~ u n  tu perwnd estate ab ~ ~ ~ e s ~ ~ ~ ,  must be! 

gm0med by the Laws of the! country, where the defunct was d o ~ i c i l i a ~ ,  u s  uf all 
the different countries, arhe1-e hie funds happen XocdIy to ba at wile time of his death? 
i s  a question j w i s  ~ ~ n ~ ~ ;  a law, though not conls&i&ting of positive i n ~ t ~ ~ t u t ~ o n s ,  yet 
recognized in every civilized state, and by which a nation is collsidered as an In- 
dividuall, and its duties to other nations, and its conduct towards t,hm as individuals, 
are pointed out and direetad. In  wary cam where a< doubt ari- wh&he;r the law 
oif one cuu~t ry ,  or that of another, ought to be followed, recours6 must ;trei had to this 
~ Z L S  g e ~ ~ ~ ,  &ere being no Other rule of decisim. But once this point is &&&, 
the: case hun iea  strictly municipal ; and what i s  the law of nations, ~ o m ~  of n e w  
sits the law of that state where &e suit i s  ~ n s t i t u ~ .  

A distinction haat b u  ma-de in  every country of modern Europe, in casw uf 
succession, between b o w  ~ ~ ~ b ~ ~ ~ ~ ,  and born ~ ~ ; ~ ~ ~ ,  aad thia dist~nction m&m 
part of the jus gentium. mo& 
importa,ut ; and as i t  cannot be nioved from uiie country to another, b u t  makes a* part 
of the territory of the state in which it is s i ~ u a ~ d ,  the owners theraof are in effeot 
citizens of that stab, and pm such h u n d  to conform to it8 laws, the rulw where& 
must govern not only the mode of t r ~ s f e ~ i n g  the laad frum one to a ~ o t h ~ r ,  but aJss 
the coursie of euccemion. MovelabIels& stand, holwever, in ab different predicament ; they 
are fixed to no particular place, but may be removed at  will from one state tot another. 
They are accord~ngly held segzul ~ e r s o m a ~  of the owner ; and the very same pr~nciple 
upon which the succession io landed property is regulated by the Fez Foci r e i  &aeT 
dictatw the! p ~ o p r i ~ y  of  g o v e ~ i n ~  the succ on of ~ o v ~ ~ l ~  or perwad shb, 
~ h e r ~ ~ v e r  situated, by the law of that oountry ta which the own= properly bijiongs, 
A late political writer, Dr. Adam Smith, justly uhrves ,  that the wealth of a state is 
an  a g ~ r e ~ a t ~  of the wealth uf all the individual8 in it; and in like manner it is laid 
down by the writers on the law of na~ions, that the property o 
diViduds is the property of the state, and wile sum of ail the, 
of ~ n d ~ v ~ d u a l s  is the tatd wea&h of the state. 
~lthough passing into a foreign country, still belong %a+ &e state sf which he i s  a 
member ; and the country, There they a c c i d ~ ~ ~ ~  are situixtad a t  the time of his 
death, can have noither right nor interest tu regulde the succession. " Les b&mz 
d'luin pa&cluZier me eessent p m  d'etre a ki7 p w c e  gzc';i se trozcvs e a  pmis e t rmger ,  
e t  iils sont. emcore partie de la totalit& des biens de sa, nation. Les pretemsiom que Ze 
s e ~ n e ~ ~  du ~ e ~ ~ ~ i r e  v o ~ ~ t  former  sw k s  biens d 'm e t r a ~ g e r ,  s ~ r o ~ ~ a t  dose 
~ ~ ~ e n ~ e ~ ~ t  e o m ~ r ~ i r e  a m  droits dzc p r o ~ e ~ ~ ~ e ,  e t  a c e m  de i'a nt&o% doat iZ est. 
~ s ~ r ~ ~ r ~ ~ ' ,  Hmce it is justily held by the l a w  
of nakicms, that movea;b;legz belonging k s t ~ ~ ~ ~ s  shall be ~rqually d e  but& to %he 
owners m d  ts their country, M if they were Iocdly s ~ t ~ ~ t ~  within it, and must, in 
respect to the right of succession, be regulated by the lam of that co;untry> &e. the 
stab iu which he has fixed his f68tl d o ~ i c i ~ e ;  or, a& it is  said by the writem, zcbi 
sede?% ~ o r t ~ ~ ~ ~ ~ r ~ ~  j igeri t ;  f&e words pat& and ~~~c~~~~ being among these 
writers c o n ~ ~ r t i ~ l e  terms. 

This rule i s  tlkm found on other just and wise principles. One may have m o ~ ~ a ~ I e  
propmtF in  a number of d ~ ~ e r ~ t  ~ u n t ~ i ~ ,  eaeh of which may entertain d ~ ~ ~ e n t  
gygtems of ~ig t r i~u t ion .  If, therefore, L"es Em' r e i  sVLtm were to govern his sucotlc~sion, a 
separate distribution wouId take1 place in wmry different, country where his property 
happened to bet situated ; and as no man can, be supposed acquainted with the laws 
of eve~y ~oreign country, he would be uncertain what waa to bwome of his s u c c ~ ~ o n ~  
E v ~  a f b r  making a, will, he muld nob know what  d e c t  ib would have, as almost in 
every C O U ~ ~ ~  there are r ~ ~ ~ n t s  upon the t . e ~ t ~ ~ ~ t ~  f ~ ~ ~ ,  unkn~wn to the gener- 
d i ty  Of &e subjects of other S t a W .  debtor, by chmging 
his former rwidance, a*nd fixing his domici~e in  the^ c ~ u n t ~ ,  would be able h 
govwn the succmsion of his creditor, wi&ithout his awn knowledge. 
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The lex d ~ ~ . ~ i ~  has accordingly been recognized by all &a writers on the law 
of nations, and by the civilians, as the rule by which the ~uccession to bona ~ ~ ~ ~ i a ,  
o r  personal entate, ought to loei ~ u l a ~ .  

From 
several of the ~ u t h o r i ~ ~  in the appendix, i t  appfsai-8 tot be so univBrsa~y throughout 
the Dutch, Flemish, and German Provinces. The law of France is also the same: 
“ @est le d o m i c ~ e  qui regte le pr tc zge  des success&ms ~ b ~ ~ ~ ~ ~ s ;  ainsi  par e x ~ ~ l e ,  
s< un p ~ t ~ ~ l i e ~  dscede agant 80% d o ~ i ~ ~ ~ e  a Pa&, sa  saeeessiom m o b ~ ~ ~ ~ e  sern 
regfbe et a p ~ ~ r t i e n d r a  a ceus, q& la coutame de Pami appelle pour etre ses heritiers.” 
(Denisart Coll, de Juris Prud. V w  Domicile, m. 3 and 4.) 

The law o t  England is-also t b  same : i n  the oaw of Burn v. Coll, Privy Cthuncil, 
1st April 1762, i t  was determined, that when a testator rwident in England d i d ,  
the judge of the pro&& in  the  plantation^ was bound by the probate granted in 
E n ~ ~ a n d .  In ~~~0~ V. P ~ ~ ~ ,  Trim 1744, in Chancery, it was decided, that SUCCBF 

This dseisiun is referred to in 
the case of ~ ~ o ~ e  v. Watkins,  which wm dmided in, the court of chancery in 1750, 
and is colleoted in Vezey’s Repod,  vol. ii. p. 35. On the margin of the report there 
is the fo~lowing note, which is a sort of tige or rubric : English subject rmiding and 
dying here, and administration here, with debt& or Chases in Action, due in ScotJand, 
distribut~ble as the rest of his p m n d  e s t a ~ .  So if i n  other foreign countries; 
debts follow the parson of the creditor, not debtor. (See also Kunser v. Pot&, 4 Term 
Rep. K. B. 182 : Poubert v. TwrSi?\ ante vol. 1. p. 129. of thew Parliament cases.) 

That the same rule was understood .to prevail in Scot41and, till an erroneous idea 
was entertained with regard to the practice in England, is equally clear. 

Dirleton, in one part of his work (and p. 39. Voce Nomina debitorum), throws 
out a doubt upon this sub&& in the following words: ‘‘ If n o ~ i n a  which are not rea 
but entia, ra6iorviS, have sit.um; when the debtor is in Scotland ~~~~ E5821 re- 
~ ~ e ~ i ,  and the debt is c o n ~ a c ~  with him as re&ding theref ra%k ~~~~t~~~~~ 
they are t~iought and called a personal interest, and t h ~ f o r e  should segui p e ~ - s o ~ f ~ ~  : 
contra they are res in, o b l ~ a t ~ ~  e& ~ ~ ~ n ~ i ~ ”  But Sir Jam= Stewart, in his 
answer, speaks d w ~ d ~ l y  upon the subjwt : “ i ~ ~ ~ i ~ ~  d e b ~ o ~ u m  a m  not ~ ~ o u ~ i t ~  
res, nor yet am they mere e % ~ ~  r ~ ~ ~ ,  but in plain Scots are debts; and whether 
they have s i tum or not, requires a dis t~nct io~,  if  t& situ& shwuld be that of the 
debtor, or that of &e oreditor ; but persona2 debts a m  thought s e p i  ~ e ? . s o n a ~  credi- 
$or&; ye& what may be the consequence, when the debter live8 in one kingdom and 
the creditor in another, is very uncertain ; but cicnz s e q u ~ ~ ~ ~ ~ r  persumam creditoris, 
I should think, that wheirever the creditor either transmits olr forfeits his right, i t  
should go accordingly.” 

Dirleton repeats the same doubt again, under the word ~ o b ~ l i ~ :  but, in the same 
page, he statw it not as a doubt, but as a clear pmposit+ion, That, “mobilia s e p u m t u r  
~0~~~~ personae sui  do^%^ ada wt e j w  oss.zbus ~ h e r ~ t  actGve et  p a & w ;  
i ~ ~ ~ o b ~ ~ i a ,  ~ u t e ~  c o ~ e r e n t  ~ e ~ o ~ :  )) And Stewart, in his a n s w ~  eays, “If  
~ ~ b i ~ ~  has s ~ ~ )  m m s  trr be an improper quwtiic,n ; for it is more proper, that 
~~~~ s e 2 ~ ~  ~ e r s ~ ~ z ;  and it9 bo the question, if an ~nglishman in Scotland 
could make a nuncupative ~ t a m ~ t ,  w to movea-blw in Scotland, to me it i s  withou~ 
doubt, and that even a S c o ~ l ~ m ~ n ,  raaidiryr and dying in England, ma.y also make a 
nuncupative ~ t ~ m ~ n t  m h i n g  his m o v e ~ b l ~ .  But in our  law, we have a rule: as tic, 

the p r o b a t ~ o ~  by witness, limiting the same b LlOO Scotg, which being a, rule of 
judgememt, might incline our judgw to reject a nuncupativ~ taatament, though 
made in England. The court of session smms to have proceeded upoa this fasbmen- 
tioned circumst,ance, in denying d e o t  tv  English nuncupative tes&ameBte in Scot- 
land; as indMtd it i s  a, general ruIe with respect to P T O W 5  and exmution, a i  well as 
making up legal titles to any subject, that the forms! of &e country where the pro- 
cmdings arty instituted, must be ohherveld.” 

Mr. Erskinds authority is clem and exprme upon this Subject, (I. 3. T. 9. sec. 4.) : 
‘‘ Where a ~ c o t c h ~ a n  dies abroad, .sine ~ m ~ t , o  r ~ ? ~ ~ e n ~ i ,  tlm legal succewion of his 
m o v ~ b l e  estate in Scotland must deswnd to hie next of kin, according to the law 
of Scoffand ; and w h m  a foreigner dim in this country, s k e  a ~ ‘ ~  ~ e ~ ~ ~ % e ~ i ,  the 
m o v ~ b l ~  which he b r o u ~ h t  with him hither ought la be r ~ u l a t ~ ,  not by the law 
of the country in which they locdly were, but by that o f  the p ro~r i e to r~s  ~~~~ or 
dom~e i l e  whence he came, and whither he i n ~ n d ~  again to raturn. This rule i& 

This rule, seems a~ord ing ly  to be  opt^ in every nation in Europe. 

is regulated by the lex ~ ~ ~ l ~ .  
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founded on the law of nations; and the r ~ ~ n  of it is the same in both c 
ainm dl succession ab ~ m ~ s t a ~  ia grounded on the pmumed will caf the deceased, 
the @taste ought ta d-nd to him, whom the law of his own cou 
~ u c c ~ ~ o n ,  as the person whom it p r ~ u m ~  to be most favourvtd by 
P ~ m c ~ l e s  of Bp&y, p. 279, and the decision &em guoW; Fah. 1. 
1744, Brown; which haw- is c o n t r ~ y  tcp some former [6@] d ~ i ~ o n s ,  though 
conformable to  the opinion of the most d&rakd civilima As nomim ~ e b ~ # ~ ~ ~ ,  
or p e ~ n a l  debts, am moveable in the strictest sense, their s u c ~ ~ o n  is ~ ~ e r ~ ~ o r ~  
d e ~ n d i b ~ e ,  according tcp tke leg p t r i a e  or ~ ~ ~ ~ . c ~ ~ ~ ,  whnmver they ~~i r ty  be locally 
situated o r  be due.” 

It may here, in patieing, kw o h w e d ,  That Mr. Erskine speaks rather inacourately, 
when he supposee that ail succmion ab ~ ~ e s ~ ~ ~  is1  rounded upon the prwumed 
will of the deceased ; such pretsumgd will can only apply to the part of a man’s estate, 
over which he ha8 the power of testing ; aad the p r e f e r ~ n ~  that is given to the lex 
~ ~ ~ ~ c ~ l ~ ~ ,  does not arise from the ~e~~~~~ ~~~m~ of the deceased concerning &e 
d ia t r~~u t ion  of his effects, but from ib being presumed, that lie widied h have them 
with himself in the place c*f hiti domicile, aad mmnt te collect them d1 &era 

It i s  true, that in some cases decided si ) referred to in the 
a b v e  paamge of Mr. E d i n e ,  the court of different rulo; but 
thew judgments  pro^^^ dtogether upon ard to the practice 
in  England. 

I k e  first regarded the ~ u c c ~ , i o n  to p e ~ o n a ~  effects e ~ t u ~ ~ l d  in ~ n ~ ~ ~ d ,  that 
beionpd to Alexander lord Banff, w h ~  died at Lisbon in November 1746, without 
making a, will. The comp&itors were, an aunt by the father’s sids, who was next of 
kin wcordinp to the law of Scotland, and three brothere uterine, who were preferable 
by the law of England. It was- &ateid, that the defunct’s principal domicile wa8 in 
Scotland, and $hat he never had any t3ebkled domicile in E n g ~ ~ d ;  but a i r  DudIey 
Ryder, a t  that time A t ~ ~ e y   en^^, having given an opinion th& iihe s u ~ ~ a ~ o n  
to &wts situated in England was to Xxt. tbt? law of England, it came 
to be &ken for gran ent casw, that the judgm in 
England did in such ocz. rei sitae. it w w  mcordingly 
stated in tb next c ~ ~ ~ ~ r ,  drrzided in 1770, ‘‘ That, by the 
lav of England, well herii%ble aa mmwabb, s i tuaW in England, do d e  
scemd a b  ~ ~ ~ s t ~ ~ )  y to the rules of dmcenk ~ ~ ~ i s h ~  by the laws of Eng- 
land, wi&out any regard to tiw bz: ~~~~~~~; ’* and th ie p r o p ~ ~ t ~ o n  WBB n& so much 
as c ~ n t r o v e ~ d  by the othw party. In  like manner, in the cam of ~ l ~ ~ e ~ s ~ ~  v~ lgus  
Dam&om decided in 1178, &e wnty e r ~ n ~ ~ ~  tihhnrmt was made in the follobwing 
words : ‘‘ if a Scotsman leave effects in E n ~ ~ ~ d ,  the person entitled by the lmv of 
England will obtain ltrtters of Administratim in Doctors Commons ; and i t  will be 
in vain for an uncle o r  an aunt to’ ccrmpeta with a! mothelr, no such thing being known 
in the law of England ; and in con~erring the ofEice in  Doctors Commoii~, the civilians 
wtsrvs will not give t h ~ ~ l v ~  the trouble to inquire what the law of Scotland i s  with 
reapect to ~ u c c ~ i o n . ”  me same mistake led to a similar dmision in the am of &wr&? in 17885. But 
when @ie cam of Bruce v. B w a  came to &e, determind by your lordships two y w s  
ago, the clcrud was  d~~pel led and the court of session b a m e  sensible of tfieir error. 

E5843 It may a t  timm be attended with some difticulty to determine what is a 
person’s proper domicile ; and in some caties, the court of swion seems on that account 

have a d o p ~  the 2es # r ~ g ~ ~ ~ ~ ;  but when the domicile i s  ~ s c e r t ~ i n ~ ,  the t i u c c ~ ~ i o n  
must be rqulated by the law which there prwails. 

11. But if the s u c c ~ ~ i o n  aB ~ m ~ e ~ ~ u ~ o  is to b regula.&d by the lex ~ o ~ ~ ~ c ~ ~ ~ ~ ,  
the Bama law must likewiw regulate, the power oif tBting upon permnd estate. The 
writme upon the law of nations, and the civilians, are equally clear upon this point, 
as appears from the authorities to be found in the appendix. 

The same rule takes plaee in ~ngl&nd.  The principles laid down by Lord Bard- 
wieke in the w e  c*f Thorn V. ~ ~ ~ ~ ~ m s  apply equally to testak @ to intmtate sue  
cession, And in 1781 a decree, almost precisely in point, was given by cane of your 
~ordships’ number (Lord Kenyon), then NMter of the Rolls, in the case of ~~~~~c~ 
v. ~ ~ ~ ~ a ~ ~ ,  which stood thus: ~ i l p a ~ ~ c k  of Ben@, madie his will in 
1781, ~ q u ~ t h i n g  certain legacies txr be paid, partly oat of his &ech 
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in India, and parMp aut  af hie effmts he had in England; amo~g others, 
he b ~ ~ u e a ~ t h ~  S300 to A ~ o h ~ ~ ~ d  Eeming, a S c o ~ h ~ a n ,  rwiding in Scotland. On 
K ~ ~ p a t r ~ c ~ ’ a  dmth, &is &300 became a vested iribrest in the legatee, was a €‘how% in 
Action r ~ o v ~ a b ~ e  from the executars in Englaxid, and c o n s ~ u e n t ~ y  an English 
debt, which ~ ~ e m ~ x i g  migM have ~ ~ s p o s e ~  of by ~ ~ % n ~  i f  he bad lived in England, 
Flemirig did not recover payment of the Ieg&c3i., but died in ‘1783, having made a 
will, dispos~ng of his whole estate and effects to F a r ~ u ~ ~ a r s o n ,  and appointing him 
executor. Flemiag’s widow, howevep, put in her claim to the half of h i s  personal 
estate, as being entitled thereto, by the law of Scotland, jure relictae; and in par- 
ticular, to tile half of Kilpatrick’ei legacy ; and one qf the masiteas in chancery having 
r € p o r ~ ,  that he conceived the widow to be entitled to one moiety of the legacy, it 
was ordered, ‘‘ That it should be referrd baok to the said master to revie-v his a i d  
report of &e 17th day of this instant July, and to state to the court the ground on 
which he founded the opinion ~ ~ n t ~ o n ~  in his said report; and that &e matter of 
the said petiteion should stand OTW in the mean time: In pursuance whereof, the 
said m s t e r  by his report, b s r i n g  data %his day, cerkititd, that he had reviewed his 
report of tbe 17th day of this instaat July, and &a& the opinion t,hereJn mentioned 
was grounded on the wswer given by Bay ~ 8 ~ p ~ ~ ,  Esq, Lord Advocate fpf S c ~ a ~ d ,  
tQ a CMB laid before, him on bhaff of &e def%ndant Ann Fleming, r ~ p ~ t ~ n ~  her 
right to  a share ef the legmy in ~ u e s t i ~ n  : En which answm the mid Lord A d ~ ~ a ~  
dda red ,  That  by the law of , ~ ~ o ~ ~ ~ ~ ,  those e ~ e c t s  wkkft ,  were ~a l l ed   si^^*^^ ~tzoveab~e, 
b e ~ o ~ ~ ~ g  either to husband or wife at the tinre of lrlie m m a g e ,  feE under the coiii- 

mun,ion of goods between the married parties; am2 in zl~h/ic?t &o the chiEiFren, if ainy 
existed, had an irnterest; amd that &e husband, jure mariti, had the administr,zz%os 
a d  disposal of them while the m a ~ e  ~ ~ b s ~ t e ~ ,  but  OR the d ~ ~ o ~ ~ ~ ~ n  tkereof a 
~ ~ ~ ~ i ~ n  took place, and t%u: w i f e  (if she aom &%e ~ ~ ~ ~ ~ 0 7 . ~  took o m  tfuird* 
m the& ~ e ~ i t i ~  4% m e  a widow em&d, and one h d f  if no widow; m d  th& the 

not  by my t ~ ~ ~ ~ ~ e n t ~ ~  deed ezduiie the  en^^ ~~~~t~~~~ o r  tire ~ i f d s  jus relictae, 
ancl th& the jus relickie ~~~~~~t ~ ~ ~ ~ e ~ ~ r  be ~~~~~e~ by ~ e t t ~ e ~ ~ n ~ ~  or ~ ~ o v ~ ~ o s s  made 
~~~ the wife, t&h her own c ~ n ~ e n t ~  betam o r  after m m i a g e ;  and $f& is ~ ~ ~ o t ~ ~ s ~  
thew tom 120 c l i s ~ ~ ~ ~ ~ t ~ ~  betweeiz choses in wtion, a d  efects ~~t~~~~ ~ . e c ~ ~ ~ * e d *  
ThereforeI such being &e doctrine of the law ulf Sco-t*tmd, h i d  down. by a g ~ t l e n ~ ~ n  
of Mr. ~ a ~ ~ p b ~ l ’ s  eminence for p ~ a f ~ ~ o n ~ ~  learning* he, the said master, made no 
di%cuity of s u ~ g ~ r i b ~ ~ g  thereto ; and upon these principles founded his opinion, 
that the petitioner, Ann Fleming, &e widow of the said d e f ~ d a n t  Archibdd Fleming, 
not having any settlement or provision made upon her by her husband, and he having 
died without ieJsuei, she was entitled to one moiety of the legacy in qumtion, and the 
interest thereof :” Upon which the Master of the R d e  ordered, “ That the said Ma&g-’s 
reports, bearing date rmpectively the 17th and 25th days af this instant July, be con- 
firmed; and %ab one moiety of tha 8ium of d358 ITB. 4d. w h  in the bank, p I a d  
to &he, oredit of their cause, on the, amount of the ~ e f e n d ~ ~ t  A r c ~ ~ ~ a ~ ~  Fleming, be 
paid Q the petitioner Ann Fleining, the widow of the late defendant ~ r ~ ~ i i ~ ~ ~  Fje~n- 

* Ewe a few words appear to be; want~ng in tke copy of the dscrea-The words 
omitted appear to be the following, ‘‘ i f  there was no ohild, or  if a child, onshalff as 
her jw relictae; and the children one&ird.”-The following stabment i s  
from a g ~ ~ s ~ u % n t  part of the case, no6 connecM with the present ~ u ~ t ~ o ~ ~ ,  

’* %%et general rules of a ~ c ~ e ~ s i o n ,  with respect to the rneve&k? estak of a person 
dmeased, have subsisted in the law of Scotland, with little alteration, RS far back 88  
any written records of the law are extant. When the defunct leavas a widow, and 
child or children, his moveable estate, after payment of debts, in dividcuf. into thrw 
q u a l  pmts, one of which goes to the widow, and i s  called the jus relict&; another 
goes to &e. child, or children, under the name of Legitim, (an expression ~ O ~ Y O W ~  
from the Roman law,) portion natural, o r  bairnsi pmt of gear ; and ulci r ~ ~ a i n ~ ~ ~  
third is held to be the deaad‘s part, which may be disposed of by hstament; and if no$ 
so disposed ~ f ,  will fall to the dGfdmn Ekewh ,  t l ~  newest in kin. If theire ia a widow 
and no cliildrea, the division is bipartite, *he wife being entitled to one half, as .jss 
~~~~~~~, and the dsnd’s part is the &her part : er i f  the defunct has Ie€t a child d r  
children, but no widow, the division i s  &so bipaz%&e; o m  half being accoullt& 
legitim, and %he other half dead’s part.” 
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ing; snd the other moidy thered to the defendant ~ ~ h ~ b a 1 d  F a r ~ u h ~ s o n ,  the 
executor of &e said ~ e f e n d ~ n t  A r c h ~ ~ 1 d  Flrrming.” It seem searcdy n ~ ~ ~ r y  b 
observe, that the decree must have Bettn the S a m e  i f  &a ~ u ~ i o ~  haad been betwean the 
exemtor of Rming and the childran of Flemiag claiming khe.ir legitim. 

subjwt of decision in 
the courts of 1a-s in  cotl land? the plrsa that the r ~ p o n d e n ~  axe now n ~ a ~ ~ t a ~ n ~ n g ~  
will upon inquiry be found to bei s u ~ ~ o ~ % ~  in several of  the &nc~0nt s ~ % u ~ s  of that 
country. 

In the Statuta ~ i ~ i e l ~ ’  there is a ohapter ‘‘ Be ~ ~ 0 s ~ ” ~ ~  e t  t e s ~ ~ ~ e ~ ~ ~  pere- 
yrimwum;” from which it is plain %hat their succession was not regulated by the 
laws of the kingdom, “si testari voAerzjnt liberaun 16861 inde h a b e m t  f a c w h k m  
g ~ o r u m  0 r d ~ a . t ~  ilzcoficussa serwetwr.” And if  they died inteatab, if bolza eurum 
per R Z ~ W  e ~ ” s c o ~ ~  ilz cujus ~ ~ s c o ~ a t ~  swt, ~ e ~ ~ l z i a l z t ;  e$ t r ~ ~ ~ ~ ~ ~ ~  s i  fieri ~ ~ t e s ~  
~ e r e ~ i b ~ ~  vet in p k s  cazdsas e r o ~ e n ~ ~ . ~ ~  There is no division here into Dead’s part, 
Relict’s, and children’s part: But by &e act; 1425.0.48. “ thir n.r‘T the ~~~~~§ &eges $&e 
afid be ~ ~ ~ e ~ ~ e ~  by $he laws of d e  r ~ ~ e ~  i tem,  It is o ~ ~ ~ ~ ~ ~ d  be the king b consent 
and d ~ ~ v e ~ ~ ~  d &a &re@ ~ ~ t ~ ,  &,at a3f. md ~uguachy tlm Binpis X&gm of the 
redme b e  and bs governed under the Xingis h w m  and S ~ t ~ ~ t ~ s  of the m a h e  allaner- 
lie, and under na particular l a m  nor spmial priviledges niw be na. law@ of ether 
c o u ~ t r ~ e s  or realmes.” The act 1503, 6. 79. is n e s l y  in  the ssme t m n s ,  snd it is 
~ e m a r ~ a b ~ e ,  th t  the e n a c t ~ e n t  i s  not, khat the laws of Scotland and no. other shall be 
used ~ ~ ~ h / ~  tAa realm, but that all and sundry King’s lieges be governed by these 
laws j nor i s  tillis expression casual, for it i s  repeated in  the act 1503 ; and agreeably 
to this way of speaking the King vas  R e s  Scutorurn not Scoliiae; his right of 
sovareignty being over the people rather than the territory. The. act 1436, c. 88. 
has very justly been considered as another legislative enactment in favour of the 
$ex ~ u y ~ ~ c ~ ~ ~ ,  in cases of s ~ c c ~ s ~ ~ ~ ~  iYoU7em die rex, ex ~ e l ~ ~ e r ~ ~ ~ e  t&wn s t a ~ ~ , ~  
im ~ ~ y . ~ ~ ~ e ~ t v  c u ~ r e ~ a t o ~ . ~ ? ~ ~  decrevit, ipod  e ims(~e 0~~~~~ m e r c a . t u ~ ~ ~ ~  et iqb- 

c o ~ a ~ ~  9 - e p i  Scotiae, is ~e~~~~ ~~~*~~~~~ vel alibi estra. r e ~ n u ~ ~ ~  ~ e c e n ~ e ~ ~ ~ ~ ~ ~ ,  
pi se cawsa. ~ e ~ ~ ~ ~ ~ ~ s ~ ? ~ ~  ~~7~~~~ ~ e ~ a ~ ~ q ~ ~ ~ ~ ~ ~  wet ~~u~ ~ ~ u ~ ~ w e  eawffi 
~ ~ u ~ R ~ ~ o  c~~~~ mm ~ ~ r a l z ~  ea&+& ~e~~~~~ se ~~~~~~~e~~~~~ ~ e ~ e ~ t  ~r~~ corms 
w& v~~~~~~~ ~ f i ~ ~ ~  ~e~~~~~~~ a. p i b u s  sa& ~ ~ s ~ ~ ~ ~ e ~ ~ ~ ~  ~ u ~ ~ ~ r i ~ ~ ~ r ,   MM ~ b s ~ a ~ ~ ~  
p o d  ~~e~~~ ett: busis h ~ & ~ ~ ~ ~ ~ ~ ~  ~ e ~ e ~ ~ ~ t ~ ~ ,  ~ e ? ~ ~ o ~ . e  s w i  o ~ ~ t u s  f ~ e ~ ~ ~ $  is 
;3i.lsrt.i. vet 4% ~ ~ ~ ~ ~ b s  ~ ~ ~ ~ ~ a . ~ ~ ~ s . ~ ~  It is fair to presume that the purpose of the 
legislature in enacting that these causcs should be de t~ rm~ned  by the judges of the 
land, vas$ to hnve thmi dekmnlned by tha law of &e land. In that view this act 
~ ~ o ~ n t ~  to a, legislat,ive declasratioin in favour of &e principle fori which the rmpond- 
ental contend ; for it, directs that the eBmts 09f Scotchmen shall be gwernad by the law 
of  Scotland wlierever they situated. 

Dirleton states the following doubt ; (‘ If lnobilia or .nomina belonging to strangers 
(e+% in England) should be c o n ~ r ~ e ~  here? or if it be s u ~ c i ~ n t  they should be con- 
firmed in  ~ n g I a n ~ ~  R&o ~ ~ ~ ~ t ~ ~ ~ i ,  s e ~ ~ ~ n ~ ~ r   er^#^^?^ : on the other part they 
are a. Scotch subject or interest.” Sir Samw Stewart, his c Q r n i ~ e n ~ a ~ r ~  is however 
c o ~ ~ p l ~ ~ ~  decided, and amwers this last question as follows: we met with this 
before? and it is still thought, thJ ~~v~~~~ et ~~~~~~ in this country  on^^^^ to 
s t ran~%rs  dc, transfer ~ ~ o r d ~ n g  b &e iaw of &e country where the ownet- resides and 
dies, g z t k  ~ e ~ ~ ~ ~ ~ ~ ~ ? .  ~ ~ r ~ a n ~ ~ . ~ ~  Dirktan himself indeed, m c e  ~ e ~ ~ ~ y ~ e ~ ~ ;  seems to 
~ ~ n o w ~ e ~ ~  @iat the f e s  ~ t r ~ , ~ ~ ~ ~ ~  i s  the rule; as follows : ‘’ &?me z-&{o* that ~b testar 
ment made in France or ~ o l l ~ ~ d  according to &a custom there, which is differtank 
from ours, should be sustained in Scotland, as to any Scots i n ~ e ~ e s t  E5871 falling 
under the 6anIe?” Skewart in his ~ ~ ~ s ~ ~ r  to this doubt, which is not SM to. whata i s  law, 
but merely to the reason of it, expremes the same decided opinion as formerly : “ R 
testament made by a person dying in France o r  Holland according ta the custom 
there, should be sustained in Scotland, though the custom be different; and ev0n as 
$0 a Scotch. interest falling under the same, because t e s ~ u , ~ ~ e ~ t ~  facgio ought in all 
ree8mn to follow the person ; and persons dying any where, ought to b &owed to act 
or testate according to the custnnz of the pIace; as to &I their jzzrct. ~ e ~ ~ o ~ ~ ~ ~ a . ”  

Lord Kames suggests a, case in poiof, and gives a decided opinion for tlie respond- 
enb. Aftor laying down the doctrine of ~~t~~~~~ ~ u c c ~ s ~ o ~ ~  he proceeds as follows: 
*‘ Bu& what if he, a Scotch husband, haw made a will, dividing h is  ~ o ~ ~ a b ~ ~  anlong 
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dominus doniicilium fov&+ ub~cux~que i lk V~TC! axtiterint.” (Tit. 4. de Statut. 

‘‘ Irritum praprie dicitur t ~ t ~ e n t u m >  cum tmtator m a ’ x i m a ~ ~ ~  medim, vel 
~ n i n ~ m a m  pati’tur capitis dimin~~t~onem, atque ita E5893 activeam t ~ s t ~ m e n t ~  fwthnem 
ha.bre dwiinit ex statas ~ u t e a t i o n ~  3 aiio ibubni 4 Instit- quib. niod, testam. infirm. 
I. si quis 6, 3 i a i t um 5 E, fi. t. Et quamvis hodie spud nos et plemsque dim iiulla 
capitis dixuinutio tmtamenti s and  rmtp mnditi vires perimat ; tainen si  quis habitms 
in 1000; in quo! minor annorum numerus in tmta<tore requiritur, veluti in testari het ,  
vduti in Hollandia, ibidem anno deccimoi quinto t ~ t a m e n t , u n ~  fmerit? d ~ i n d e  vera 
dotnicilium alia trau&ularit, ubi nwdum per a&atem tmtari licet, veluti ultrajwtum, 
ubi plena pubertas in ma,sculo~ teetatore eutigitur, testameintum ejus quantum ad 
mabilia peJr talem migrationem irritum &citmr. Idemque eveniet, s i  Hollandus 
uxorem lieredem instituerit (quod ibi licitum) deinde varo ad aliani migret regionem, 
ibiqus domicifinm figat, ubi ~ a ~ ~ ~ c ~ ~ o  inter conjuges net s u p r ~ o  quidem “logio 
pmniima e&; nam et hm in casu ~ ~ b i ~ i u m  inkui tu  in irritum deduoitur voluntm 
ejusj cum mobilia in s u ~ ~ s i a n e  te.shta vel intmkatrt regantur ex legs? domicilii 
defuucti, admqus res dmsnerit in hisee ad eum emurn, a quo p m p k  q u ~ i t a t ~  
~ t ~ t a ~ ~ ~ ~  vel Imnarati, initiuni finbere nequit. Neque enim su6cit in hmor&+,  
quod tempore facti testmenti capax sit, sad O t  tanpore mortis testatoris eum 
capacem esse, necesse e&. 5 in extm,n&s 4 Instit. de hered. qualit. st diBmntia. 
E t  quod attinet aetatem in testatore requieiitam, illa utique testatoris qualitatem 
concernit, quam a jure hasbet, adew~que illa. tsstandi ha‘bilitas aut inhabilita,a, quae ex 
aetate eat,, proxime accedit ad illam, quae ex eo est, quod quis vel paterfamilias vel 
filius familias sit; ac proinde, uti testator paterfamilian; sibi imputareb debet, quod 
sew altsri adrogandum dederit eh sic sese exuetrit testandi faoultate : ita quoque, qui 
ex Hollandia domicilium t,ransfert ad eum locum in quo per at&atem nwdum tcrstari 
patwit.” 

Ulric Suber, after laying dawn certain sxioms relative t a l  the municipal laws of 
particular states, thence dduces tkfv fo~~awing  positian : ‘( ~ u n c ~  negotirr, e& a&, 
taxi in judicio quam extra judieiuni, seu mor%iB causa sive inter vivm, secundum 
jus certi Imi rite c ~ e b r ~ ~  vaJent> etiaan ubi diver= juris ~ ~ ~ a t i a  viget> ae ubi 
i c  inita, q u e m a d m ~ u 1 ~  facta sun&, nan ~dwent. E mntm, n ~ ~ t ~ a  et mta eei+to low 
contra Iegw e+ h i  cdebmt&, cum sint ab initio invalida, nusquam v&xe possunt; 
idqus non rnttda respectu hodxiurn, qui in 1- cantraekus hahnt, dwnicilium, stYd et 
illorurn, qui ad tempus ibidem commarantur. Sub hac tamen exceptione; si rwtores 
%lterius populi ex inde, izatabili inmmmcrdo ~ c e i ~ e ~ t u r ,  u t  hi tniibus actis &que 
negatiis usum effectumque dare non teneantm, wundum tertii axiomatis 
limitationem.” And after illustrating this rule by 
difflerent examplw, from testaments, contracts, decrees, actions, marriages, and the 
qualities of persons; undetr which last he s e a s  to comprehend the power of testing, 
he &alp: ‘( Qualitates personales wrtoe loco’ dicui jure impressas, ubique circumferri 
et, permnam comitari, cum hoc &atu,  ut; ubivh l m r u m  croi jure, qua tdes  p e r ~ o ~ a e  
aJibi ~ ~ u d ~ ~  vel subjeeti suat, f r u a n t ~ r  et ~ u b j i c i ~ n ~ u r .  Nine qui a.pud nos in 
tutela, cumve sun& u t  a ~ a ~ ~ ~ ,  ~ i ~ ~ f ~ .  pmdigi, mulier- nuptae, ubique 
pro persmis cuxm subjm&is habentuT, et jure, quod curs singulis in lock tribuit, 
utuntur, fruuntnr. (Sec. 13.)-Sunt, qui Buna e.tum qua-lita&s personalis ita 
~ ~ t ~ ~ p r ~ ~ n ~ u r ?  u t  qui #rim lmci? ma~jor aut minw, p u k  aut irnpubes, firius nut 
paterfatmilias sub cul-a&me~ veil sxtm curam at, ubique tdi jure fruatur, eiqua 
subjieiatm, quo fruitur et cui wabjicitur in eo loeq ubi primunz talie factus e t ,  aut: 
t a l i s  haMur  ; proindq q u d  in pat& poteat aut nan pht faoere, id eum nusquam 
non posstv vel prohiberi facera Quae res mihi non videtur habere rationem, quia 
nimia inde crvyxwrs juriuin et onus pro vicinis, ex aliorum legibus oriretur. 
Exemplis momentum rei patebit. Filiusfam, in Frisia, noa potejst facere testamentum. 
Proficisoitur in Hollandiam ibique facit, te~tamentum, quaeiritur, an vdeat? Puta 
valese utique in Hollandia, per regulam primam et seeundam, quod Iegm afficimt 
omnm em, qui sunt in diquo Mrritor-io : nee civile sit,2 u t  Batavi de ne,@;@ spud se 
p t 5 ,  suis legibus ne$wtis, ~ ~ u n d u m  dim% j udicent A t t ~ ~ ~  vei-um est, id h d c  
in Frisitt nan habitutl-uru esse ~ ~ ~ u m ?  par regulam tertiw, quod e8 rnodo aihif 
~ ~ ~ l i u ~  f~ret, quam Iegw n m t m  a* civibus eludi, sicut duderentur o m i  die. Sed 
alibi tale ~ e s t a m ~ n t u ~  valebit, etiam ubi filiusfam. non l i d  famre t ~ t a m e n t u ~ ~  
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qui c m t  ibi illa ratio eiludendi juris patrii per suos cives: quod in tali speaie non 
foret ~ m m ~ s s u m .  (Sw. 14. jEoc*exemplum ~ p ~ ~ b a ~  acturn ob p e r ~ n ~ ~ i  qudi- 
tatem domi pmhibitum. Dabimus aliud de mtu domi lioita, sed illie, ubi cslebratms 
est, prohibito, in auprema curia qu~ndoque judicatum. Rudolphus Monsama iiatus 
annos 17, Groninga diebus quahuordwia pwtq~”m. illuc migraverat, u t  pharma- 
ceuticam disceret, ~ t a m ~ t u ~  condid0~t ,  quod ei in Frisia liberum erat €acere? 
sed Gronin~ae, ait D. Nauta reIator hujus ~udicati, nun licet idem puberi~us infra 20 
annos, nee tempore morbi fatalie neque de bonis hwrdi ta r i i s  ultra pariam dimidiam. 
Decmmrat ex WI mcrrbo adolescems, hRlrade patsuo, mahrteris legato dimissis, quae, 
testamentum dicebant nullum, utpote factum contra, jus loci. Heres urgere, person- 
alem qualitahm ubique circumferri, et jus e,i in patria, competens alibi quoque valere; 
sed judicatum est, oontra testamentum, ccmvmientsr eli quod diximus, pramertim, cum 
heic eludendi juris patrii affmtatioc nulla suisset.” 

Rodenboyrg not only lays down the generd principfe in  his treatise “ De jurs  
quud oritur ex s ~ ~ t u t Q r u ~  vel ~nsue tudinum d i ~ r e ~ ~ t i u m  oonflictu,” but also refers 
to many particular cwes in  which the law of the domicile applies to testate a@ well 
as to intatate  succewion. It will suBce t o  state the rule itself in his own words, 
(Cap. 2. Tit. 1. in fine.) In on0 passage he eaya, “Mobilia quippe illa nun ideo 
subjacent atatutu, quod personaie iIlud sit, sed quad mobilia certo ac  fix0 situ carentia, 
ibi quemque situm velle habere, ao exisbre i n t ~ l i ~ m u s ,  ubi larem ac f o r t u n a r u ~  
fixit summam. Quare quodcunque domicilii judex de mobilibus statue&, non idem in 
alibi existantibus obtinere dixeris, quod vires extra twribriurn porrigat &at&mn, 
nedum quod prrrsonale sit, sed quod in domicilii loco mobilia intelligantur existere.” 
(Tit. 2.) And in another [591] ‘‘ Diximue mobilia situm habere intelligi, ubi dominus 
instruxerit domicilium, nec aliter mutare eundem, quam una) cum domicilio. E t  
subeat ratio, mobilia quippe, cum perpetuum ac fixum, ut res foli, locum non habetant, 
h tum illud dependsat nwesse est a dmtinaijione ejus, cujus B& m est, u t  ibi hnbeantur 
mobilia existers, ubi ease ea vofuerit dominuRi : haud diter ~ d )  ipsamek p ~ r s ~ n a ,  ibi ewe, 
vel dorniciiium habere mipi tur ,  ubi =met ejssts vctlumit& Igitur ibi mobilia s u a  
quemyue v01le ut existant credimus, ubi degit ipse, laremque fav& a~ fortunarum 
habat surnmam. Quo jure at nomina am immerita cslzsueris, u t  ea in  s ~ o e ~ s i o n i b u ~  
e% similibufi mobilium rerum s ~ r t i a ~ t u r  natumm.” 

By the 39th article of the 16th title of the laws of Meckline, it  is deiclared, fillat 
‘‘ Omnia bona mobilia, aurum, argenturn, g m m ~ e ,  ornamenta, pecunia ~ ~ u m e r ~ t a ,  
sivtr quae in  n o ~ i n i b u s  dehntur  h a ~ i ~ t i ,  intra fines ~ u r i s d ~ ~ t i ~ n i ~  reique 
publicae Xeohliniensis, quocunque loco ea reperta fuerint, ita dividentur, u t  et% 
bona mobilia quae intra pomoerium Mmhliniense reperiuntur.” 

Christinasus thus begins his commentary upon this law: “ Mobilia ergo quae 
sunt extra terrihrium statuentium, dehnt  judicari perinda ac si forent in eo low 
in quo erat persona defuncti, secundum tradita a Do. Andr. Gayl. Pract. Obscurv. 
lib. 2 .  Observ. 124. num. 18. quia, uti ibidem dicit, bona mobilia respiciunt per- 
sonam.” Heire follow several authorities, afbr which the autkor thus proceeds: 
“Idem dicsndum sit in mminibus dubitorurn, e~ quod actio pesraonalis s a p e r  
cohoemat ossibus pemnae, et ab  a separasi nsqueak. Ac proinde non hahat ,  
sikum.” 

The fifth head of his comme,~~tary upun this mticle states the Qumtion : ‘‘ An 
hic a;r2iculus locum h a h t  tam in causa test;& quam intestatit ” with r q a r d  to 
which he ohervep, “ Ejusque ratione cum s ~ t u t u m  hoc, ibi, All0 havelyche gcsaden ; 
(amnia bona, m ~ ~ ~ i l i a )  et ibi Wt ende ~ h u ~ d ~ ,  ~ n e r ~ i ~  loquatur, diu mul~~um“ 
que me rerferente agitahum dispu~tumque fuit in  causa Caroli vandm Wiele et 
consortium actorum, contra haeredes domicellfw Annw Bernaerts viduae quondam 
Arnoldi vanden Wiele, ejusque institutae haerwlis reos, an hie articulus locum 
liaberet tam in causa testati quam i n h t a t i  : et; smior pars censuit eundem locum 
habere, cum statutum non constituat differenntiam inter succedendi modum, sed 
indistincts declarst, mobilia et nomina, ubicumque locorum reperta, haberi debere 
pro repertis in  loco domus mort*uariaet; u t  inde rmte eonsaquatur maritum et 
uxorem, cum haec mobilia et nomina hahantuur quasi s u ~ ~ u r i s d ~ c ~ i o n ~  Nechliniensi 
sita, de his aliter disponere Iton potuisse per ~ ~ e n t u m  in mutuum; faxorem et 
cummodum, qumn ex pr-cripto &&uti, hw at coram ~ ~ i s t r ~ t u  ~ ~ h l i n ~ e n s ~ ,  
nam s i  tmta&i et inteatati causam probe spectmus, nulla hae in  parte c o ~ s t i t u ~ n d ~  
videtur differentia.” 
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it is idle ta discuss whether this or that rule be the most proper for discovering the 
p r e s u m ~  will of a person wh5 has ei;fpres&y declared what his will is. 

Property situated in another country can only pass by the law of that country 
where i t  is situated. The lex d~~~~~~~ of the owner is In Lwery respect a foreign 
law, and has no binding operation m law in the country where the property is 
situated ; and when adopted, it is not a*dopted m a law to regulate property : but as 
a rule of pr~umpt ion  can only be appealed to  in a case where there is room for 
presumption, and in such cases it may perhaps be the be& rule of presumption after 
succession ab imtestatu is established, i t  seemis no unreasonable supposition that when 
a person dies witfiout a will, he means to leave his succession to be regulated as tlze 
law shdl direct; and if such a supposition is to take  place^ it is qaal ly  r e ~ o ~ a b l e  
tr, suppose that he meant his property to be regulated by that law which he knew 
best; or in other words, by the tles ~0~~~~~~~ and the appellant would hazard nothing 
in ~ d m i t t ~ n g  tha& sucb pr~umpt ions  are fair and r e ~ o n a b ~ e  in a.ny case where pre- 
sumptions can at  all take place. 

Jt w8.s further argued, That there is no r ~ i ~  €or dist~nguish~ng a~ienation by 
will, from any other species of alienation. If B person having property in England, 
ralienates &at p ~ o p e ~ y  by an instrument valid by the laws of England for that pur- 
pose> it seems perfectly immaterial to inquire, whether such an instru~nent was 
valid by the laws of the country where he  happen^ to reside at the time; it i s  not 
in tende~ to havtl any operation there, nor intended to convey property situated 
there. ' 

[594] It is enough if i t  be valid by the, law of the country where it is intended to 
operate; and it would be carrying the a rgume~t  a great way, to  say, that in order 
~ ~ t u ~ l y  to alien& property situated in another country, it i s  not only necessary to 
do it by an i n s t r ~ e n t  effectual by the law of tlie country where the property i a  
situated ; but  dso, that the instrument must bs one which would have been eEectua1 
to have transferred the property, if it had k n  s i t u a ~ d  in the plam where the prsrty 
resided. 

And therefore, unless it can be contanded that there is some distinction between 
~ l i ~ a t i o n  by will, aad other nzodes of al~enation, it is suBcient trp inquire whetber 
the instrument is valid to transfer propqrty s i t u a ~  in England, a point which 
cannot be d i ~ p u t ~  after probate has been granted by the proper ~ c c l ~ i a s t ~ c a l  court. 

But further; This i s  not a case where the alieaation could not have been made by 
the law of Sco~and  j for it is a d m i ~ ~ ,  that the, right to legitim niight have been de- 
feated a thousand ways by conveyance &$er vivos, by changing the nature of the 
property, by vasting i t  in heritable bands, in personal bonds, secluding exwutors' 
bonds, bonds with s u ~ t i t , u t i ~ n s  ; or even in bonds with a substit~tio3z to  such person 
as he should name by "ny writing under his hand ; theqfore, as the thing might 
have bwn done by one m d e  or other, according tcp the law of Scotland, the q u ~ t ~ o x ~  
comeis to be, Whether in order to transfer property in England, which property 
might have been legally t r a n s f e r r ~  according to the law of both c o u n ~ ~ e s ,  it be 
necessary to use the English or Sootoh farm of conve~ance~ or whether a conveya~~c~  
valid by the laws of ~ n g l a i ~ d ,  h o m e s  invalid, merely h a u s e  the person ~ r ~ u t i n g  
it happens tx, live in Sco~and?  It has k n  often c o n ~ n d e ~  and properly d e ~ ~ ~ e d ,  
that a" conv~yance of personal p ropdy ,  if ex~cuLsd according to the forms of the 
lex ~ u ~ ~ c i ~ ~ ~ ,  i s  s u ~ c i e n t ~  to convey p r o p ~ t y ?  al thou~h  situ^^ in another country ; 
because the person is supposed to be conve~sant in the Iaw of his own country only. 
It is upon this principle that the deeds of one country are s u s ~ a " ~ n ~  in another; 
but i t  never was contended, that if a, person living in 8 foreign country, made him- 
self acquainhd with the laws of the country where his property was sihated, and 
endeavoured to- convey it according to those1 hws,  that this very aet rendered his con- 
veyance invalid ; and that no conveyance can be, valid but one1 executed according to 
the forms of the lex ~ o r n ~ c ~ ~ ~ ~ ~  althou~h it. erecuted acc~rding to the forms of tlie 
law in loco rei sitae, 

It was also o b s e r v ~  by the appel~antti, that one gr*t a r g u ~ e n t  used by Lord 
~ a r d ~ ~ c ~ ,  in the case of Thorn and Watkins, in favour of the lex ~ o ~ ~ ~ c ~ ~ ~  taking 
place in intestate succassion, namely, that a eontrsry decision would destroy the 
credit of the funds, must, in this case of tastate ~ u c c ~ s i o n ,  operate dilwtly the con- 
trary way ; for if it shall be held, that the property of [595] Scotchmen situated in 
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England, is liable to &e claim of legitim, it necesawily follows, that every Scoaman  
who wishes te hay8 B power of disposing of his property b~ will or t~ t amen ta ry  deed, 
must withdraw his property from the funds, and transfer it to Scotland. 

The respondent, in the course of his arguments, laid much stress upon the sup- 
posed maxim, that m o b i l k  won kabta t  s i h s ,  and are to be considered as having no 
proper local situation, but (ti3 being atttbchd tu the person of the proprietor, and 
therefore situated at the place of his dvmicih its utmost 
extent, then unqu~tionably there can be no dispute what law is to take, place; for in 
every possible case, the lex domicilii, and the law of the locus re i  sitae, must, be the 
same. It is because the maxim is not true, that the question is raised; for, in  
the very terms of it, it supposes the si& of the property to be in on0 place, and 
the domicile of the person in another, 

It wauld be idle to discuss, whether property situated in England was to be 
governed by the law of England, if it were an  ~ncontroyertible proposition of law, that 
no domiciIed Scotchman could have mvve&Ie p r o ~ ~ r ~ y  situated in England. It is 
however u ~ ~ u ~ t i ~ R a ~ ~ ~  true, that to maay purposes, moueables ham a s i & ~ s ~  and 
may b described by it. 

The maxim can m a n  no more. &ran ib short way of mpre&ng the opinion of 
those who think that- the tez dom,idG should regulate sucmsion ab intestato in 
moveable8; and therefore this m d m ,  or rather this section, may be ~ e r y  much laid 
out of the, question ; the true s h t e  of it being, by what law is testate succession 
i ~ i ~ ~ b i ~ , ~ ~ ? ~ s  to be regulated, when the domicile is in one places and the situs of t9he move- 
abIes in another? It may also be obmrved, that this maxim or fiction of some 
foreign jurists (for they are by no means all agreed on it) has no form in this 
country as a maxim of law. It, can derive its force only from the reasoning by 
which it is supported. It is therefore by a discussion of that reasoning, by which 
it is proved that the lex  donzieiJii ought 20. take place in opposition to the law of 
lorw re i  sitaeke, that the question is to be decided, and not by a quotation of the maxim 
that ~ ~ a b i ~ i ~  am habent &.us. Indeed, it is in ikelf nothing more than a fiction, 
inventad and suppcll.ted &s B means of getting rid d tha ~ i ~ ~ u ~ ~  of &e m n i n g ,  
by coriverting a question of fa& into a proposition of law; and it is mmrdingly 
treated by its warmest supporters a8 & pure Ectbn. 

From the quotation from Voet, lib. I. tit. 4. pars 2. de  statat. se&. 11. relied 
upon by the respondent (see ut&, p. 519 ), it was conkendsd by the appellant to be 
clma-ly u n d 0 ~ t ~  by that autlior as n o , t ~ ~ i ~ ~ ~  more than a fiction or ~ r ~ ~ ~ ~ ~ i p t i o n ,  
~ tab l i shed  for discovering the pwume,d will of a person. Where that will i s  not 
expressed and confined to that cMe, the a,ppdlant has no occasion to dispub its 
truth, or the propriety of its applicat,ion, It may howeveir ba remarked, that i6 
would be more simple to [696] say, that when a person dies intestate, i t  may bet 
fairly presumed, that he intended his property to be divided at his d0ath by the law 
of his own country, with which he was acquainted, t h m  to have rwourse to any 
fiction whatsoever, the truth 0.E which cannot be supparted even by those who are 
its warmest advocates. Fw this very same author, lib. 48. tit. a@. sec& ?. trsats 
it M a niavim by no means appficable to dl cases; ar rather, he con6nesj its applica- 
tion to the single case of intestate succession. In  reawning upon tha eBect of a 
forfeiture for a crime in  one state, upon property situated in another, after con- 
tending tliat such forfeiture would opera& ta eonfiacake immoveable, property to the 
s t a b  whem it lay, provided &e crime ww such as would have induced a forfeiture if 
it had been tried in that state, he adds, ‘‘ B e e  did e% j w i s  &gore s t ~ t ~ e % ~ m  de 
~ ~ o b ~ i ~ u ~  licet eminz &a ? ~ ~ ~ e r i a  successionis ab intestato, r e c e p b m  sit  m ~ b i l ~  re94 
lege, domicilii defumcti quia ubicun que mtvraliter existatat fhguat.ur domino 
presentia esse fame% were subsutat potestati atque imperio e jus  ia  czijus t e w i t o r i o  
inveniwntu;r”--From this quotation it is clear, that Voet does not consider this 
maxim, so much relied upon by the respondent, as universally true o r  universally 
applicable. On tshe contrary, he considers i t  as solely relating to the case of inbstater 
succession, and as a presumption estab~~shed for the discovery of suppo~ed will. 
With this case, &ereforea it ha5 no relation. This, which is fairly to be inferred 
from the opinions of Vmt, is distinctly laid dQwx by Huber, an eminent Dub& 
lawyer, and one no lees an advwate for the le%  do^^^^^^ being the proper rule for 
d ~ ~ r m ~ n ~ r ~ ~  succession ub i t a ~ ~ s t ~ ~ ~ .  He states the question, I‘ 5% quis ~ ~ ~ r ~ a ~ ~  
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i n ~ t a t u s  relictis bonis in diversis c i v ; ~ t i b ~ s  quae n o n  eisdem l e ~ ~ b u ~  s u c c e ~ e ~ ~ i  
u t ~ ~ r  uitrwm successio d e f e r & ~ r  secwdu?n legis r e i p b l i c i  &n qua etixit et mortuus 
est defwctzks a n  u b i  si ta swat bona.’.”” Imobi.$& seqwi jus 
loci in quo sda sunt m o b ~ ~ i ~  c w m  mn faciant p a ~ t e / m  territorii sed ~ ~ e c t i o n e m  ad 
~ r s o n a ~ ~  ~ t i ~  poEsessoris ~ b e a ~ t  s e q ~ ~ u r  jus  locrj dn quo ill; d ~ m i c ~ i u m  
habuit.” And then he adds, Quod s i  testatoris vel contrahentes claris verbis ex- 
pressewnt quid de rebus immobilibus fieri pellent tm ratio juris gent ium postulal 
ut voluntas affectum suum habeat ubicunque sitae sint mobilis immobilisve, cum 
lvihil t a m  natwaJi, sit quam ut v o l w t a s  domini  volentis r e m  suam in dium +aii:$- 
ferre rata iiabeatur ut ait ~ustinianz6s in sect. per T ? ~ a d i ~ i ~ n e t ? ~  PO Inst. de Acquir. 
E. 2). flab. di. Jur. 1.5. sect. 4. tit. sect. 22,23.” It might almost be supposed, that this 
opinion was given upon this very cam, and will dmide it, as far a t  least as the opinions 
of foreign Iawyws can have any weight. 

But it hM been contended, that  though it may be true, that some movables have 
a s ~ u ~ ,  yet that debtfir n o ~ ~ n a   bito or is follow necessarily the person of the creditor. 
This, although it vere admitted, would not a&t a great part of the property, con- 
tested in this case, most of which consists. of monay in the [!j9a funds, which cer- 
tainly must peculiarly be cansidered aa having s situs; so much, that it cwnot be 
transferred from one hand to another, tinless. the owner comes h i m ~ l f  to the place 
where it is, or authorises some person to appear and aot for him; and accordingly 
every foreign writer upon the1 law has stated depositas m o n t i m ,  as peculiarly having 
a s i tus ,  which bears a, strict similarity to money in the funds. 

It seems to  have, been a point by no means settled in the la,w of Scotland, whether 
nomina debieoris follow the person of the, creditor o r  the debtor. Dirleton, one of 
the acut5st writers on the law of Scotland, puk  the ~ u ~ t i o n s ,  s i  nomina, which are 
not res, but entia ratioltis hsve situw> when the debtor i s  in Scotland, minw re- 
mimendi, and the dab6 is contracted with him ~ E B  residing there? He then states 
the mgument on both sides, and dearly sltews to which his own opinion leans. Ratio 
~ b i t a ~ ~ i ,  they are  though^ and called a personal interest; and, therefore, should 
seqwi personam: Contra, they are pes in o b Z i g a ~ i o ~  et  p ~ ~ e n ~ ~  Zdo, If the 
creditor be forefaulted in France, being a Frenchman, they do not forefault to that 
king qzck subdidilus ami@tet, only quia sumt ciuit&is. Stio, They am liable in  Scot- 
land to extraordinary taxation. 4t0, The debitor is q m s i  s e rvw  and servi habead. 
sitwm; to consider quid juris  elsewhere, a to Banks, and m n t e s  pietatis. Stewart, 
the commentator-of Dirl&n, leans to the  opposite^ opinion, but with great hesitatin,i. 

In a variety of casw the law does suppose debts to have a s i t u s  in the country of 
the debtor ; a debt due in Scotland does not rest, ipso jure, in the assignees under a 
coinniiseion of bankrupt. Now, if they were to be considered as situated in England 
only, the assigney must have, ipso jure,  a complete right. The process of arreat- 
ment, by the law of Scotland, is founded entirely upon the idea, that the property 
of a creditor is in the hands of debtor, situated where he is, and must km produced 
by him upon the decree a€ forthcoming. It is not used for the purpose of pre- 
venting the dehtor from paying to his creditor, or for transferring a right from the 
creditur. but is a process to compel the debtor to deliver up property which he has 
in his hands really belonging to his creditor, but which that creditor ought to pay 
to the person using the arrestment. It is therefore not the transference of a 
right, but a demand to deliver up property; for this purpose, it must be supposed 
to have an actual sicus in  the plaee where it is demanded, and where it is required 
t o  be delivered up. The decree is looked upon as a judicrial assignation of a subject, 
which therefore must be supposed to be s.ituatd in the place where the debtor is; 
otherwise the1 judge1 can have no authority to deliver i t  up or assign i t ;  for arrestment 
is not a process in personan?, but is held by all the writers on the law of Scotland to 
lay a n e x m  upon the subject itself, and to entitle the arrester to  an action, by which 
he may appropriat~ it to himself. The only foundation for itt therefore is, [698] 
that debts have a situs where the dabter is, and where alone they can be exacted. 

But the appellant further apprehends, that a series of decisions has ~tabl ished it 
as a point of Scotch law, that the Zex loci r e i  sitcte i s  the governing rule both in 
testab and intatate succe~ion;  and therefore, if it fx the law of England that the 
law of Scotland, with regard to succession, is to regulate the suceepion of Scotch- 
men, dying and leaving property in England, it will nmessarily follow that the 
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operation of the law of Scotland must be confined to property situated in Scotland 
only. The law of Scotland must therefore be inquired after as a fact; and if  a series 
of decisions are adhered to, the law of Scotland confines itself within the limits of the 
country, and decides that the law of England must take place with regard to pro- 
perty situated there; i t  is therefore a matter of no importance to the appellant, 
whether the law of England or the law of Scotland be held the rule of succession in 
the present case. If the law of England be, that the law O S  Scotland shall prevail 
with regard to the property of Scotchmen situated in England, then the law of 
Scotland decides, that with regard to such property, the law of England is the rule ; 
if, on the contrary, it be held, that the law of England and its rules of distribution 
regulate without distinction all property lying within its reach, tlien equally the 
appellant must succeed. At the same time it is to be observed, that although i t  were 
proved that the lex domicilzi were the rule as to intestate succession, the argument 
will not bear upon the case of testwentary succeesion. Lord Stair, b. 1. t. 1. sect. 
16. says, ‘‘ The law of Scotland regulates the succession and rights of Scotchmen in 
Scotland, though dying abroad and rmident there; expressly laying i t  clown, that 
though domiciled abroad, the succession to Scotch rights must be governed by Scotch 
law, and completely disregarding the law of the domicile.” Lord Rmikton follows 
the same doctrines, b. 1. t. 1. sect. 82,113. He says, ‘‘ The succession of persons residing 
and dying abroad, devolves according to the laws of the place where the subject lies.” 
He then proceeds top give instances, and concludes, “ For the same reason in legal 
succession, whether of heritage or moveables, the rule1 is, that those who are called 
to it, who by the laws of the place where, the subject lies are: entitled, and not those 
who are the lineal successors by the law of the country where the proprietor resided 
and died.” These opinions of the most reispectable writers upon the Scotch law 
have been followed by a serieg of decisions in the courts of that country for near 
two centuries. The first case which is to be found, is so early as the year 1611, 
Haddington j and is thus abridged in the Dictionary, vol. 1. p. 320.-“ A Scotch- 
man, born bastard, dying in England, his goods will fall under escheat to the king, 
and his donator will have a right thereto, n o t ~ v i t h s ~ d i n g  any testament made by 
the baatard u n c o n ~ r ~ ~  in England; and @99] & h i t  it ba allaged tha& bastards 
have  testament^ ~ a ~ t i o n ~ m  there.” 

It is clear, that if in this case the tez d o ~ c i ~ ~ ~  had been followed, and if it were 
supposed that all moveables had sitas, there the decision must have keen in  favour 
of the will. And what forms a strong point of similarity betwean this cas8 and the 
present is, that the restraint which the law o’f Scotland imposes upon the facultas 
testandi of bastards is not dissimilar to the restraint which is imposed on a father 
with respect to legitim. 

The next case, in point of tiniei, is to be found in Durie, Dweniber 9 t h  1623, 
Henderson’s Bairns contra Debtors. And although it was a case concerning heri- 
table bonds only, and in which the teatator had, by will made in Flanders, instituted 
all his children his heirs, which testament was not by the law of Scotland valid to 
pass heritage; yet it is important to mention i t  here, because the reasons assigned 
for the judgment clearly shew the opinion of the judges upon the present point. 
After mentioning that such a testament was valid by the law of Flanders, it is said, 
‘* That that ~ ~ t ~ e n t  could not be valuable but for the goods and heritage wEich 
was within the province where the tmtator made liis testament, and could not extend 
to goods and gear which were within another kingdom, when the goods would not 
fall under that division and testament by the law of thei kingdom where the goods 
and lands lay; but the said goods ought to be asked by that person who would be 
found to have right thereto, by the law of the kingdom where they weire, and not by the 
law of any other kingdom ; neither could the law of any other country have place in 
Scotland, f o r  any thing being within Scotland, but the proper law of the country 
iteelf.”--Tlief nest case is Melvt21 and D? ~ ~ i i / i i / o ? z ( d ,  July 16, 1634, Durit., uhic also 
related to heritable bonds, but the rutio decidendi is stated to be, that bona tarn 
1nob7laa quam .zrnnzobilia regztlantur j i izta legis regni and loci quo bona ea jacent 
et sita s w t .  

The same principle seems to have guided the judges during the usurpation, 
June 1686, Craig v. Lord Tg-apuair, and January 19, 1665, Leuis  contra shatu, 
where a nuncupative t ~ ~ m e n t  made by a person domiciled in England was found 
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not effectual to carry moveable estata situated in Scotland, although the will was 
actually proved in the ecolesiastical court in Enghnd ; and this case is more deserv- 
ing of attention, bacause the very same a ~ u m e n ~  which are now adduced were then 
offered without effect. Yet had it ever b m ~  imagined by the lawyers of that day, 
that the lex d o ~ i c i l i i  must govern, and that. ~o~~~~ non  habent sititcs, i t  i s  impossible 
not to have given them e&&, and decided a contrary way. 

The rule in tlie law of Scotland, of rejecting nunoupative testaments, is a 
limitation of the facultas testandi; and in this case, the law of Scotland gave effect 
to its own restraints in the [600] cam of goods in Scotla”nd belonging to  R domiciled 
Englishman ; i t  never could intend that Scotch  restraint^ were to operate over pro- 
perty situated in England, although belonging to a person dclmicild in Scotland, 
There are a variety of other eases, ail tmding to ~ t a b ~ i s h  the p rop~ i t ion ,  that the 
law of Scotland regulates &he succwion to personal property by the lex loci rei sitae : 
It i s  unneceasary t o  do more than mentioa them. Bisset v. Brown, July 19th, 1666, 
reported by Dirleton; ~ r c h ~ ~ ~ ~ o ~  of G ~ a s g o ~ ~  contra B ~ n ~ s ~ e ~ d ,  Mw. 1583 ; 
Bryden v. EfZiat, 1654; both reported in Earcarse; Lorimer contra Mo?&rne.r, 
February lst, 1770 ; ~ ~ c ~ i e ~ s o n  cknd Ilauidson, January 13th, 1778 ; and F ~ e ~ e r s o ~  
artd ~ ~ ~ ~ e ~ n  in the same year ; and the only case which supporta the Gontrary dac- 
trine, i s  that of Brown amd Bmwn, November 2S&, 1744, reported by Falconer and 
Kilkerran, which seems never to have been fo l Iow~,  aad even to  fiave been dis- 
approved of at the time it was made, as clearly appeiars, by what is said by Lord 
Kilkerran, in hie report of Morrison’s case, Kcrllr. 214. voce Foreign. 

The very respectable opinion supposed to be delivered in the1 house of lords in 
the CRSO of B m c e  and B~uce, is t hou~h t  by the respondent to bear upon this case; 
but the appellant apprehends, that i t  was not necessary in that case ezpressly to 
determine what was the Law of Scotland, because the EQUS~ of Lords wore of opinion, 
that, Mr. Bruce was not domiciled in Scotland; and there for^ the law of Scotland 
could not apply to his case, i t  not even being pretended tha.t he had any property 
there. He i m a ~ ~ n ~  himself, with the utmost defereince to that opinion, still at 
liberty to contend what the law of Scotland is in his case; a d  even i f  i t  were sup- 
posed i2ia.t tha& very weighty opinion decided what waa the law o f  Scotland in a 
case of  in^^^ s u c ~ s i ~ n ,  and what was the h t  rule of p r ~ u m ~ n g  the will of 
the deceased ; yet he still a p p r e h ~ ~ d a ,  tha.t be is at likriiy to argue, and hopm he 
has proved, th t  the principles upon which that opinion i e  suppoaed to be grounded, 
do not apply to  the cam of testa& succession upon which he relies. If the appehn t  
succeeds in establishing, either that the lex loci rei sitae is the rule of Scotch law, 
with regard to the succession to the moveable eatate of  Scotchmein, wherever situated ; 
or if he has succeeded in e~~ablishing, that the leg ~ o ? ? ~ ~ c i Z ~ i  i s  a rule only adopted for 
the purpose of ~ e ~ & i n i n g  presumed will, and therefore not applicable to this case ; 
i t  will bq u n n ~ ~ a ~  for him to discuss what i s  the rule dopted by the law of 
England. It is quite ensugh for hi% purpose, thab it i s  a d m ~ t ~  that tho law of 
England looks to the lex d o ~ i ~ ~ i ~ ,  that is, the law of Scotland, which he conceives 
he has proved to be in his favour. 

--___-.-- ~~ _^- 

[6(jl] C A ~ E  ~.-SARAE D ~ ~ M M O N ~  ( ~ ~ i d o ~  of JAMB D ~ u M M o ~ ~ ,  and Gua~dian 
to DAVID ~ ~ u ~ ~ ~ ~ o N ~  her s ~ ~ ~ , - ~ ~ p ~ ~ ~ ~ ~ ~  ; JAMES D ~ ~ M M o ~ ~ ,  & 
al,,-Baspondents [a 0 th February 1 7 9 93. 

[SWI 2 Scots R. R. 18. Discumed in Brodie v.Barry, 1513, 2 V. and B. 127, and 
itlaazuell v. MmwelE, 1870, L. E. 4 EI. L. 506.1 

Thr>Ugh the personal estate of a S c ~ ~ ~ ~ ~ a r ~  dying domki1ed in England, must. be 
d ~ s t r i b u ~ d  wcording to the law sf ~ ~ ~ g ~ a n d ,  yet that shall not affect or inter- 
fera with the succession to his rea.1 eatate in Scotland. Therefore, where for 
muring a sum of money borrowed, a heritable band is granted, by which the 
laad in Scotland is rendered liable as the principd debtor there, and the 
heir pays the said bond by acals of part of the estate, (being at the same time 
one of tile next of kin and ~ d m i n i s t r a ~ r , )  he &all not come for  relief upon 
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