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wills, in both of which was contained a clause revoking all former wills  Upon the
death of the testatrix the will of January was produced by the plantiff Mundy, in
whose enstody it had been placed, but neither of the two subsequent wills could be
found. The will of Junuary was propounded by the executors 1 a common condidit,
A defensive allegation [433] on the part of the next of kin of the testatnx plended
the dae execation of the two latter wills, that each of sueh wills contamed a clause
revoking all former wills; and that the will of Junuary had never been revived in
manner required by the 22nd section of the Wills Act  The personal answers of the
executors admitted the facts to be as stated on behalf of the next of kin; but the
executors in a responsive allegation pleaded, “That the testatuix had, previously to
her decease, repeatedly stated to a female attendant that she had destroyed the two
latter wills, that her will was m the hands of Mr. Mundy, who, with Mr. Major, wete
ber executors.”

The cause came on for hearing.

Addams in support of the first will. The 20th section of the Wills Act enacts
that no will shall be revoked save by another will, or by some writing duly exeeuted,
deelaring au attention to revoke the same; and the 22nd section provides that & will,
once revoked, shall not be revived otherwise than by a due re-execution thereof. It
must be admitted that the strict letter of the statute 1s against the vahdity of the will
now propounded ; but the expressions of the act are general, and may he controlled
by the clear wtention of the framers: the Court has already held that a literal con-
struction of this act may be dispensed with . Hobbs v. Kmght {1 Curt. 768), Brooke v.
Kent (Privy Council, unreported). The leading object of the act was to exclude oral
testimony in all eases. The 20th section evidently [434] means that the will or other
writing, which is to revoke a prior will, shall be m existence ut the death of the
testator ; in the second alternative mode of revocation the intention to revoke a prior
will must be shewn, elearly, then, that mtention requires to be evidenced, not hy
parol evidence of the contents of the revoking imstrument, but by the language of a
produced writing. Swinburne, and all the text writers, state that o will, onee valid,
but revoked by ua subsequent will, revived on the destruction ot cancellation of the
revoking instrument ; such eancellation might be shewn by paiol evidence , the present
act intended that there should be neither revoeation nor revival, save by some writing,
by which the intention to revive or to revoke could be safely arrived at. Look to the
consequences of admutting parol evidence in this ease; a door 15 at once opened to
fraud and perjury; and that, too, with but little risk of detection, a disappointed
beir-aflaw or next of lan has only to procure two persons to swear thas an instrument
in writing, revoking a valid and forthcoming will, was executed in their presence: the
most solemn will 1s hable to be destroyed.

Jenner and White contra, stopped by the Court.

Judgment—Sur Herber! Jenwer Fust 1 feel that I have no diseretion to exercise in
this case. There have undoubtedly been cases, decided over and over agam under
the Statute of Frauds, holding that parol evidence was admissible to prove the revival
of a once revoked [435] mnstrument [t was this that led to the mtroduction of the
20th and 22nd sections mto the present Wills Act. It 1s admitted 1n this case that
the testatrix did, subsequently o the execution of the will of January, make two other
wills ; that both of these were duly executed, and both contamed a clause expre~sly
revoking all former wills, then the ficst will was revoked to all mtents and puiposes,
and to have o re-operatiou it must bave been revived. Then was it revived! The
only mode by which 16 could be revived 1s that potated out by the 22nd section  That
section is most express, there must be n re-execution, thete are no other mears of
shewing an mtention to revive, destruction of the revoking wstrument 1s not sufficient,
1t 18 not a re-uxecution of the revoked will, accordiug to the present act I proneunce
against this paper as a will

[ think, however, that this question has been very properly brought under the
consideration of the Court, and 1 give costs out of the estate

CratiE aAND CRAtGIE agam Lewin Axp Ot#rrs  Prerogative Cowrt, July 12th,
1842, February 28th, 1843 —The executor named m a holograph will of a Scotch-
man by birth, but holding n commiszion 1 the military service of the Eust Il
Company, was cited i the Prerogative Couwrt to prove the will, or shew cause
why admimstration should not be granted of the effects of the deceased as dead
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intestate ; protest to appearing to such citation, hy reason that confirmation had
heen granted of such will by a Court 1n Seotland, « competent forum, overruled.
—The domcil of ouigin does not revive until an acquired domicil 18 HEnally
abandoned —A native Scotchman having, by employment in the military service
af the East India Company, acquited a domicil 1n India, held, that by his return
to Seotland ammo manend: his onginal domicill did not revive, the party still
holding his commission and bemng hable to be called upon to 1eturn to India;
and mtending to return if called upon to do sa.
[8. C. 2 Notes of Cases, 185, 7 Jar. 519 See, as to marginal note,
Abtorney-General v. Poftinger, 1862, 6 H. & N T41.]

John Craigie, a lieutenant-colonel in the East India Company’s military service,
died suddenly at [436] Hatchett's Hotel, Piccadilly, on the 23d of November, 1840,
having made a paper-writing of a testamentary nature, all m his own handwriting,
dated the 14th of October, 1840, but not attested by witnesses, of this paper he
appointed Richard Lewin, John Larkins, and Willlam Bell, executors  The deceased
left & widow and four ehldren, minors, him surviving.

On the Znd of August, 1841, a decree, with intimation, 1ssued fiom this Court,
at the instance of E. Mackintosh, the eurator or guardian of the eldest son of the
deceased, alleging that it was pretended that the deceased was at the time of his
death a domueiled Scotchman, and that, by reason thereof, his will, although not
witnessed, was valid 1n law, and eiting the parties named as executors to prove the
same, or to shew cause why administration of the effects of the deceased, as dying
intestate, should not be granted according to law.

The widow ntervened in the cause The parties cited, having been duly served,
appeared under protest.

In support of the protest it was stated that the will of the deceased, who, by hirth
ab least, was a Scotchman, being a holograph will, is valid and effectual as a Scotch
will, although unattested. That the deceased had his legal domieil in Seotland at the
time of his death, although actually deceased m London  That the parties cited,
named as executors, had duly proved such will 1n the proper Court of Seotland,
according to the form preseribed by Aect of Parhament for the proof of wills and
registration of probative wills in Scotlaud ; that they had obtained the usual probate
or confirmation [437] of will, had acted as executors, thereby becoming amenable to
the Courts of Scotland, and otherwise incurring heavy responsibilities, wherefiom
they eannot be released hy the sentence of this Court, or by any means, other than »
1eduetion of the probate granted by the Scoteh Courts; and submitting that, under
the circumstances, this Court 1s not the proper forum in which the domcil of the
deceased ought to be tried, but that the said question ought to be raised, and tried
. the Scotch Court, being a Court of equally competent jurisdietion, and from the
sentence of which an appeal may be prosecuted to the House of Lords in England

In answer ta the protest, 1t was stated that the deceased was born in Glasgow, of
Seotch parents, and at an early age went to Incia as a ecadet 1n the miblitary service
of the Company, aud continued in such service up to the time of his death  That in
1322 the deceased came to England on public duty, and in Janunary, 1823, was married
1n England, and returned to India in 1824, That in 1837 the deceased, then hecome
2 llentenant-colonel 1n the Company’s service, left Induw, and proceeded to England,
on a ¢hree years’ furlough, and arnved 1n England in August, 1837, That in October,
1839, he obtained an extension of leave of absence for six months, and 1n June, 1840,
a further extension for six additional wonths, by which his leave of absence from India
would not expite before Mareh, 1841

That after acrriving in England m 1837 the deceased and his fanuly resided in
London until the 16th of October, when he proceeded to Scotland, that he resided
i Edinburgh, in ready-furmshed houses, until the 9th of August, 1833, when [438]
he 1eturned to London with ls fanulv, and resided in London for four months, and
about; ten months previous to his decease went to resile at Plymouth, e the county
vf Davon, at which place his family continued to reside up to the tume of the death of
the deceased.

The matter of protest came on for argument

Addams and Robertson n support of the protest.

The (Queen’s advocate and Jenner contra

Judymend—Sur Herhert Jenner Fust o 1 am clearly of opumon that I am bound to
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overrule this protest, and to require the executors to contest the validity of theu
asserted will in this Court. It is admitted that the deceased was a Scotchman by
birth, that is not disputed , and I take the fact of his having, at an early age, gone to
India, in the service of the East India Compuny, not to be disputed  What effect this
latter circumstance had on the domicil of the deceased 1s a question hereafter to be
determined , the question must eventually come hack to this—what was the domieil
of the deceased at the time of his death’ for on the law of the country of domieil must
depend the validity of the will. I am rather at a loss to understand how it happened ,
that whilst this question was undecided, and it must be ohvious to all parties that
sooner or later it would be agitated, the executors took probate of this paper in the
Court at Scotland The paities whose interest 1s affected by this being upheld as a
valid will call on the [439] executors to propound the paper in solemn form in this
Court, surely they have a right to do so, [ cannot see how the fact of the Court of
Secotland having granted probute of the paper can conclude the Court on the question
of domicil. I do not understand that the question of domicil was raised in the Scotch
Court ; the appheation to that Court was to grant probate in common form. Neither
do I understand the principle ou which the jurisdiction of this Court 1s objected to,
and if the Court feels that 1t has jurisdiction, assuredly it cannot stay its hand
Suppose a mandamus to issue from the Court of (Queen’s Bench to this Court, requiring
it to proceed in this matter, and this Court were to make a return—that the matter
had been decided by the grant of probate in common form in the Court of Scotland.
‘Would the Court of Queen’s Bench accept of such a 1eturn?

Ido not consider that T am ousting the Seotch Courts of any jurisdiction to decide
on the question of domieil : I do not consider that they are 1n possession of the question,
or that it is even mtended to raise the question in the Scotch Courts; neither do I
think that I ought to yield up the decision of such question to those Courts.

It is abviously for the benefit of all parties that the domicil of Colonel Craigie
should be determmed ; I therefore overrule the protest, assign the parties to appear
absolutely, and reserve the question of costs,

February 28th, 1843. -The executors having appeared, an act on petition was
entered into ; the facts therem set forth were similar to those already stated in the
protest : they are fully stated in the judgment.

[440] The matter of the petition then came on to be heard

Addams and Robertson for the executors. We admit that up to the year 1837
the deceased must be considered a domieiled Anglo-Indian, by reason of s commission
in the military employment of the East India Company, Munroe v. Dauglas (5 Madd
404), Bruce v. Bruce (2 Bos. & P. 229, n.}; but on his return from India the deceased
proceeded to Scotland with a fixed intention of reviving the domicil of origin: the
domicil of origin is easily revived, Sumerwille v. Somerwnlle (5 Ves. 750), The Vg
(5 Rob. 99) This is a case of testacy which 1s subject to different considerations from
intestacy, Cuilng v Thornton (2 Add. 7).

The Queen’s advocate and Jenner contrd. The deceased contemplated the
possibility of a return to India; 1if so the legal requisites to complete a change of
domicil are incomplete ; we might even concede the factum of residence in Seotland,
and rely oo the contemplated return to India, if the animus manend: be wanting,
the fact of residence caunot work a chunge, or a revival of domwel, but 1 this case
the faet of residence in Scotland cannot be 1nsisted on, for the deeeased was quite as
much domiciled 1 England as in Scotland. The distinetion between testacy and
intestacy is exploded, Slanley v. Bernes (3 Hagg. Eee 373), De Bonneral v. Ll Bonneiu!
(1 Curt. 858)

Judgment—Su Herbei! Jenner Fusf. The facts of this case lie 1n a narrow compass,
and [441] the law applicable to them is not difficult to determine

The question relates to the domicil which 1s to determine on the valdity of a
paper purporting to be the will of Colounel J. Craigie, who died on the 23rd of
November, 1840, at Hatchett’s Hotel, Piccadilly The will is dated in the month ot
October preceding , 15 18 1n the shape and form of a Scotch deed, a holograph, sub-
seribed by the deceased, but not attested by any witnesses; and consequently, as 1t
was made since 1840, 1f the deceased is to be considered as a domiciled British subject,
the will is invalid for want of a due attestation, if, on the other hand, he 18 to be con-
sidered as a domiciled Scotchman, then the law of Scotland must determine on the
validity or invalidity of this paper as a will,
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The question in the present ease is not whether the domieil of this peison was
Indian or English, for the law of Englaud and India are now the same as regards the
validity of wills, whether it was suo at the time when the act of the 1 Viet e 26
passed does not matter iu this case, because an act was shortly atter, January, 1838,
passed by the legislature 1 India, assumlating the law of India 1 respect to wills to
that of England ; there is no necessity, therefore, to cousider whether the domeil was
Enghish or Indian, provided 1t was not Seoteh. This leads the Court to inquire into
the history of this gentleman He was horn in the year 1786, in Scotland, his
parents were Scotch, and they also were of Scotch desceut, he remamed in Scotland,
indeed was never out of that country until 1804, when he went to Indic i the East
India Company’s military service, in which he had ob-[442]tained a commission as a
lieutenant of a regiment of native infantry By birth, desecent, and genealogy, there-
fore, his domicil was clearly and decidedly Scotch, and he did not abandon that
domicil until he became of age, when he acquired an Indian, or as one counsel has
called it, an Anglo-Indian, domicil. Having entered into the service of the Fast India
Company, and having attained his age of twenty-one whilst in that service, his domicil
became Indian or Anglo-Indian ; for it is the same thing. In India he remained until
1837, with two exceptions, he was in England in 1819 until 1820, and he was also at
the Cape of Gaod Hope from Februarv, 1824, until October in the same year, on the
first of these occasions, when absent from India, he did not visit Seotland , 1t 1s said
in explapation that he came to England on a special mission from the Marquis of
Hastings, the duties of which fully occupied his time On the second occasion, when
at the Cape of Good Hope, his domicil was clearly Indian  During the visit of the
deceased to England 1n 1822 he maitied an English lady—1I do not think this fact of
any importance, 1t merely amounts to this—that being a domiciled Indian, he married
whilst being on a visit to Englaud , be carried his wife back with him to Indi, he had
children by her, and he lived 1n India from that time until the year 1837, when he
came over to England on the customary leave of absence, but still retaining his eom-
mission in the Hast India Company’s service. he came ou a three yeurs’ leave of
absance, though, 1t is stated, that such leave 18 renewable for two years more ; so that
he had every prospect of remaining 1n this country for five years, [443] he applied
for renewal of leave of absence on two occasions, and obtained it, this would have
carried his leave of absence down to March, 1841—he died in November, 184G. Now
it is said this leave of absence being granted as a matter of course, the deceased had
every expectation that before its expiration he should have succeeded to a commission
of full colonel iu the service, which would have precluded the necessity of his returming
to India, to which 1t is admitted he had a decided aversion  If he did not return to
India on the expiration of hs leave of absence, or previously attain his full rank, he
must have quitted the service of the East India Company [331d Geo 3, ¢ 53] Now
it appears that the deceased had no ntention of abandoning his commission unless he
became a full colonel; he must, therefare, at this time, 1837, have conteniplated the
possibility, if not the probability, of being obhiged to return to India, if only for a
short period. It appears that on his arrival in this country 1 1837, after remaining
in England a short time, the deceased proceeded direct to Scotland, and arrived there
in the Oetober of that year, and be continued 1 Scotland until Angust, 1839, living,
whilst there, in furnished houses, it further appears that, during the time of his
residence, he contemplated the purchase of a house 1 Edinburgh ; he wished to take
a lease of a house for seven years, and offered to take such a lease of a particular house ;
but it had been puichased by another party to whom he offered 100l to give up the
bargain, and not being able to succeed 1n eftecting his wishes, in August, 1839, he quitted
Scotland, and by the adviee of his medical attendant came to Landon, from thence
he went [444] to Plymouth, and lived there, or in that neighbourhood, in furnished
houses, uutil the death of his father, in 1840, when he left Plymouth, anid agan went
to Scotland to attend his father’s funeral, he remanied in Scotland until October in
that year, when he returned to London, and died at Hatchett’s Hotel in November,
1840, being at the time about to juin his wife and children at Plymouth  This 1s the
statement on behalf of those who desite to support the Scoteh domieil, on the other
side there 1s very hittle differcnee in the statement of the facts, the affidavits searcely
vary the case at all, they all coincide 1n the fact that the deceased did express an
intention of taking up his abode in Scotland, in his wish to take a particular house in
Edinbuargh, that he offered 1001 to the purchaser of the lease to give up the bargain ;
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that as late as 1840 he again expressed a wish for the same house, or of purchasing
some other house 1n the neighbourhood of Edmburgh, and that he was deswrous of
sending his son to study with some civil engineer 1 that neighbourhood. These
eircomstances are undoubted-—from them I think the Court ean come to the conclasion
that if every thing had turved out according to the deceased’s own wishes, he would
have taken up his resideuce 1 Scotland ; no ene can look to his letters without seeing
that he had a decided preference for the country of his birth; unfortunately his wite
had a different opimon ; she preferred residing in England, and she at last persuaded
the deceased that such residence would be better for themselves and children It
appears to me that, having left Scotland in 1839, he did not go back until 1840, [445]
and then only to attend his father’s funeral, and when that ceremony was over he
returned ta England.

These are the facts of the case, so far as 18 important to the present question ; but
the Court will have to refer more particularly to the exhibits before comig to a con-
clusion on the case. Now I do think that, if all eircumstances had combined to favonr
the deceased’s wishes, he would have taken up his residence in Scotland , but stall the
question remains whether there was an abandonment of the Indian domueil, and if
there was the animus and factum of a domeil in Scotland It was properly asked by
the counsel for Mr. Craigie—when was 1t that the Indian domieil was abandoned and
the Seotch acquired? The answer, or the tenor of the answer, to the question wus,
at the time when the deceased went to Scotland in 1837 ; that he then went there for
the purpose of remaining—in short, that he did 1t animo manendy, with the intention
to preclude all question as to his domieil; that he took up his residence there amimo
¢t facto. The question then remains for the Court to determine—it being an admitted
fact that the deceased went to Scotland in 1837, and remained there until 1839 —
whether he went there animo manendi ; the solution of that question depends very much
on his peculiar situation at the time, whether he was 1n a condition to abandon his
acquired domicil 1n India, for if he was not in a condition to abandon his Indian domieil,
the intention, even if to a certamn extent complete by the fact of his having come to
this country animo manendi, if he could possibly remain, would not be suflicient to
change the [446] domieil ; if the deceased was not in a condition to carry his inten-
fion into effect, that 1s,1f his remammng in this country was dependent on eircum-
stances which might be such as to render it incumbent on him te return to India, that
is, if certain events did not give him an opportumty of finally quitting the service.
In 1837, when the deceased arrived in this eountry, he retained his sommission mn the
East India Company’s service, he not only came on leave of absence for a distinet
period—1t signifies not whether there was a greater or less probabihity, or whether as
a mere matter of course his time of absence would be extended for two years more—
he was still absent on leave; he retained his commission 1n the Indan army, s
regiment was 11 India, and his military establishment there; he had quitted India
only for a temporary purpose, not with a fixed determination to abandon 1t altogether,
but with the intention to return, unless on the happening of a particular event, namely,
Ins attaining the rank of full colonel before his leave of absence expired

The question is whether a person having a fixed domcil, and baving quitted it
with the proposed intention of returning, although such intention may he anuulled
by the happening of a particular event, can hy law be said to have abandoned that
ctomietl ; this is the important patt of the case, did the deceased, when 1 1837 or 1
1839 he went to Scotland, go there animo manendy, or did he merely go there to
remain, so long as the rules of the service w1 India would permnt, and no longer?
Now all the correspondence and the affidavits tend to shew that he contemplated
returning to Indwv, he might [447] have continued to live i Scotland durmg the
whole of the tume of his leave of absence, but would that have been u residence ammo
et facto? the amimus would only be whilst his absence from Indin permutted, for if
he did return to India, his Indian domicil would 1evert—uperhaps I should not say
revers, because 1t would never have heen divested  When the deceased came to this
country, he quitted India on a temporary absence, which rnught be converted mto a
permanent quitting, by a certam event happening 1n the interval between the time of
the commencement of his ahsence and the time for his return, I cannot think that
the fact that he was absent from India, when he was looking to a probable return,
can be said to be quitting that country animo manend: in another, he was indeed 1
another place, but for a temporary purpose only. Now, up to 1339, when he last
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qutted Scotland, his domieil was India T eannot conceive that, by having left India
under the eircumstances mentioued, he had divested himself of the domucil acquired
hy his commission in the East India Company’s service ; in 1839 he went to Plymouth
with his wife and famly , he resided there, although only 1n furmshed lodgings. If
the question was between a Seotch or an English domicil T should decide for the
Scotch domicil, notwithstanding his returning to Englaud, and living there 1n
furmshed lodgings, and although, as has been argued, he had at oue time expressed
1 wish to purchase a house near Plymouth , and although his actual residence was so
far im this country ; except for a short time when he went to Scotland on his father’s
death , and although he died in the act of returmng thence [448] to jomn his wife and
family in this country The 1mportant question 18, what is uecessary to constitute
a change of domicil? There muost he both animus et factum , that is the result of all
the cases. This case must depend on its own circumstances, the principles on which
it is to be determined are the same i all cases, and that principle extracted from all
the cases is this, ““That a domcil once acquired remains until another is acquired,
ar that first abandoned,” T admit all that has heen said 1n this case, that length of
time is not important, one day will be sutfictent, provided the ammus exists, if a
persan goes from onc couuntry to another, with the intention of remaining, that is
sufficient ; whatever time he muy have lived there 1s not enough, unless there be an
mtention of remawning

It 18 now my duoty to consider the effect of the exhibits, and of the particular
eircumstances stated m the athdawvits, for the purpose of shewing the grounds on
which the Court thinks that the deceased had not ahandoued hs Indian domieil;
he retained his establishment 1n India; is connection with his regiment, of which he
remained lieutenant-colonel, still continued ; he was hound by the rules of the service
to rejoin his regiment at the expiration of his leave of absence.(a)

Now admitting the fact of actual residence in Scotland from 1837 until 1839, and
the wish for a fixed and permanent residence in Scotland , admitting that the deceased
had a decided preference [449] for Scotland, and that, 1f pecuhiar circumstances did
not interfere to prevent him carrying that inclhination ito effect, he would have
settled in a house in that country , still he had not at the time of his death placed
himself in such a situation as to enable the Court to say thut he had abandoned his
Indian domicil, and acquired a permanent domicil 1 Seotland , the deceased had not
abandoned his Indian domeil, ke could not do so without resigning his commission,
he did not intend to do so, unless he obtained the rank of full colonel. Although the
hias of his inclination was to live in Seotland, and, even 1f he had remained there
during all the time he was absent from India on leave, I should still bave held that,
by retaining his commission, which might, and probably would, have compelled him
to return to India, the deceased had not abandoned his Indian domicil If so, then
can it be said that he had abandoned that domie1l? his connection with that country,
which originally gave bim his Indiun domieil, still remained 1 full force: 1t was
indeed liable to be dissalved by his attaimng his full rank

Looking to all the encumstances of the case, I think it 15 distinguished from all
those cases which counsel have most judiciously abstained from gomng into, they have
all been considered here often and often. I think the Indian domiul was not
abandoned, but that the deceased was still domiciled wm India. If he had died in
Scotland that would not in the slightest degree have changed my opinion, he was
domiciled 1t India 1f the question had been whether he was domiciled in England
ot in Scotland, if that point had heen 1n equilibrio, the [450] place of birth and origin
might have turned the scale

I think there is quite suflicient 11 this case to enable the Court to deterrine that
the Indian domiel, which the deceased had acquired, did remain at the time of his
death ; when I look for the animus aud the factum, I do not tind sutficient to enable
me to say that the deceased bad dissolved his connection with India, and I think,
under all cirecumstances, that the Scotch law canunot determine on the vahdity or
wmvaldity of this will

The question is whether probate is to pass, following the prayer of the one proctor,
or administration, sccording to the prayer of the other? The distinction, adverted

(¢) The Court then examined the letters of the decesed, exhibited in the suit,
and commented an the language. The result which the Court arrived at was, that
the deceased evidently contemplated a permanent 1esidence 1in Scotland,
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toin the cowse of the argument, between cases of testacy and mtestacv makes no
difference. It has been held 1n the cases of Ntanley v Bernes, Cusling v Thornton, and
De Bonneral v. De Bonnerul, that a person, m order to make a vahd will, must couform
to the law of the ccuntry whete he 18 domiciled ; just as where he makes no will, he
must be supposed to have wtended distiibution according to the law of that country
1t appears to me that this usserted will 1s null and voul according to the law of India,
which is the place of donmucl of the party, and that admnustiation must he granted
according to the law of Fugland. [ cannot, however, «t ths moment pronounce
against the will | 1t has not yet heen propounded, it may be proponnded a3 a valid
English will 1 assign the proctor to declare next Court duy whether he propounds
this paper or not.

[451] Gaze ayainst Gaze  Prerogative Court, March [dth, [845.—A testator
produced a will, all i his own handwriting, and having his name signed at the
end thereof, to three persons, and requested them to put their names underneath
his. Held, o sufficlent acknowledgment of the signature, the Court being
satigfied (although there was no express evidence of the fact) that the signature
was of the handwnting of the testator

[S C. 7 Jur. 803.]
Willlam Wiseman died on the 25th of September, 1842 ; shortly after his death

a testamentary paper, dated the 21st of Apnil, 1342, was propounded, as the last will

and testament of the deceased, by Charles Gaze and George Gaze, the executors

named therein ; its admission to probate was resisted by John Gaze and other persons
entitled in distribution to the personal estate of the deceased m case he should have
died intestate
The allegation propounding the will pleaded that it was all 1 the bandwriting
of the deceased, and that on the 21st of April, 1842, he duly executed the same in
the presence of three witnesses, who duly subscribed the same in ns presence
William Wood, the fitst witness, deposed, “ That on the moruing of the 21st of

April, 1843, the deceased, accompanied by the two other subseribing witnesses, called
on him, and asked him to accommodate him with the use of the table in his patlour,
that witness having assented, the deceased placed on one of the Haps of the table
a paper folded up, the deceased sat down at the table, and took from lus pocket u
pen and a bottle of ink, he unfolded the lower purt of the paper on the table, keeping
the upper part folded, so that witness could not see the wiiting on 1t , the deceased
wrote ‘a something’ ou the paper, but what witness cannot say , he then hifted up the
folded part of the paper to write what he so wiote, which he did on the left haud
side of [452] the bottom of the paper, and which only cousisted of « word or so, he
then took a bouk, and placed 1t over the patt folded down, so as completely to cover
it, and prevent the witnesses seetug what was wutten on the paper, the deceased
then got up aud sat i another chair, at the end of the table, and asked witness “if he
would sign his name underncath his own'-—witness accordingly signed his name
underneath the deceased’s nanie, which he observed prefixed on the lower part of the
paper, for there was no other part visible, that this was at a different part of the
paper from where he had seen the deceased write on the paper, that the two other
witnesses then signed their names underneath the deceased’s name and his ow, the
deceased having asked them to sigu their names, that what the deceased then wrote
on the paper he wrote in the presence of all the three witnesses, who sigued thew
names in the presence of the deceased. and of each other, the deceased did not tell
them 1t was his will at the time, witness did vot see the decensed write any part of
the wniting, except the trifling word or two 1 the corner. That witness peifectly
remembers the seal on the paper, and that the names of the deceased were wiitten on
either side of the seul at the time witness signed , that he feels satistied they were
not written on the will by bim (the deceased) in his presence, for what he wrote wis
not near the seal, but in the left hund cornes, where the date appears  That to the
best of his recollection the deceased, when he asked witness to sign his name, pointed
to that patt of the paper where 1t was folded, where his name was prefixed, and asked
him to put hus name underueath his (de-[453}-ceased’s) name, one name on oue side.
and the other on the other side. That witness cannot depose precisely to the exact
words he used, but his meaning was, that wituess should sign one of his names on one
side of the seal, and the other on the other.”



