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wilts, in both of which was cont4ned a clause revokirig ai1 forttier trills Upon rhe 
&&I of the testitrix the id of h m x y  wns produced by the phiti@' & h d p ,  iii  
whose custody it had beeii piocecl , but neither of the two ~ ~ b s ~ ~ ~ ~ ~ e ~ ~ t  wills could lie 
found. The will of Jmuary  was propounded by the executors in  a coinmoil cowlulit. 
A. defensive altegxtion [433] on the  pirt of the  next of kin of t h e  testatrix pleliled 
the due execution of the two latter wiIfs, thnt  ezeh of snch d l s  contarzed a clause 
revoking dl former mdL ; ztid that  the will of J:bnuarg had itevey h c e ~  revived in 
manner required by the E n d  section of the Wiils Act The persotid atiswers of the 
executors arlniitted the Lets i n  be as stcrtecl on behalf of the ncxt of kin; brit Ehe 
executors it1 a responsive aifegttroxt pieaded, L i  Titat the tes ta t i is  b,td, previou+ to 
her decease, repeatedly stdted t o  ib female attendant that she had destroyed the two 
latter wiils , thdt her will was i n  the hmds of Mr. h ~ i ~ r ~ ( ~ y ,  wbo, with hlr. hhjor, wme 
her executors." 

The cause came on for tienring. 
Addams in Bupport of the Erst mill. The 20th section of the T;f'ilIs Act enacts 

that  n G  will s h d l  be revoked ~clve by another will, or by some ~vritmg duly eseciited, 
declaring ari attention to revoke the aame; and t,hs 22ml section provides that  :L wilt, 
once revoked, shall not be ~evived otherwise than by a due re-execution thereof. It 
must be admitted tha t  the strict letter of the statute 1s ngiinst the validity of the will 
iiow propounded ; but the e ~ p i ~ s i o t i ~  of the act :ire geiierai, and way he controIted 
hy the  clear intention of the fr:met.s : the  &urt has already held ths t  a literal run- 
atruetion of this act may be dispensed with , Nobts v. k"ry?it ( 1  Curt. 'it%), Ei'mGc~ v. 
Kent (Privy Counc11, unreported). The leadiiig object of the act was to  exclude oral 
testimony in all eases. 'i'he 20th sectSion evidendy E4341 medns that  the wi l l  or other 
writing, whrch is to revoke R prior will, shall be IU existence a t  the  death of the 
testator ; in the second a ~ ~ e r u a t i v e  mode of r e v o c ~ t ~ o ~  khe i€~te~ition to revoke a. prior 
will must be shewti, cfeailg, then, that  intention requires to he evtdencetl, not hy 
parol evidence of the  contents of t he  revoking i~istrumeiit, but by the language of :i 
produced writing. ~ ~ v ~ ~ ; b u ~ n e ,  aitd all the  text writers, state that. a will, onee RLM, 
hut revoked hy a sukequent  inif> revived on the destruction or cancellation of t h e  
revoktng instrument j such ~ ~ n c e ~ ~ ~ ~ t ~ # ~  migh:ht be shewn by patol emdence , the presetit 
act intended that  there should be neither revocation no1 revrvnl, save by some writing, 
hy which the intention to revive or to revoke could be safely arrived at. Look to the 
~ ~ R s e ~ ~ % n c e s  of admitting p a d  esridenee itt ttiis case ; a door IS at onee opened to 
fraud and perjury ; and that2 too, with hut little risk of detectiori ~ a d ~ ~ ~ p p o i t ~ ~ ~ d  
heir-af%w or uext of kin has or~ly to  procure two persons to swear that an i ~ i s t r ~ ~ i e ~ ~ t  
i n  writing, revoking a valid arrd forthconiiiig will, wiis executed in  their preserice : the 
most solemn will 16 liable tts be destroyed. 

Jenner and White contrk, stopped try the Court. 
~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - S ~ r  ~ € @ ~ ~ ~ ~ t  Jeiimt K r s t  I feel th& I hsve 110 d i s c ~ e t ~ o ~  to exercise in 

this cam. There have undoubtedly been C:ISBS, deeded over arid over again under 
the Statute of Frauds, holding that pnrol evidence wis admissible to prove the revival 
of a ome  revoked E4353 instriin~ent It was this tbdt led to tbe ixi~ro~lL~ctioi~ ot ttre 
20th and 2Jtid secttotis into the present Wills Act. It IS adniitted 111 this c:m that 
the testzatrix drd, s ~ i ~ ~ q ~ ~ e ~ ~ t l y  to the execution of the will of .Istiuq-, make two other 
wills ; that  bath of these were duly executed, ilnd both coutaitiect a clause expre-sly 
revoking all former wills, thexi the first will was revoked to all intertts and pur poses, 
and to hdve d ~ ~ - 0 ~ e I ~ a t 1 o u  it nitist have heeri revivetl. Then  UT^ it revived The 
only mode hy which it could be tevivetl is tha& pointed out by the l f r d  section ThzC 
section is most express, there must tie :L le-execution, there are 110 other rtie:w* of 
shewing 3x1 nitenttoii to revive, tlestruetion of the revoking illstninient is not sufZicwrit, 
I t  IS riot i 4  re-executioii of the  revoked will, ax.ordiitg to  the preseiit ,tet 1 p r o w m e  
: p i n s t  this paper as a wilf 

I think, huvever, that this rluestton has been very properly ~ ~ r o i I ~ h t  under the 
~ ~ n s i ~ g ~ ~ t i ~ ~  oE tbe Court, .zud T give costs oat of the cst,ite 

GRAIGIE nsrl Gsnrc;r~ ~ ~ f f ~ ? ~ ~ ~  IiE-\vtv nxrt OTHERS ~ r c r o ~ ~ ~ i v ~  Court, Jnlp l3h ,  
IS42 , E'c1)ru:try %th, 1813 --'The executor nmrerl In a hologiLq>h \rill of ;I Scotch- 
w&ti hy b~r th ,  but  hntrlwg ;L ~ ~ ~ i r n ~ s s i o i ~  181 the militmy serviCE; af the East Erif l l :b 
Company, wm cited in the  V1erog:ctive Court t u  prove t h e  will, or shew c m s e  
why administration should not he grmteil of the eKects of the deceased as dead 
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intestate ; protest to appearing to snch citatioii, by reason that confirmation had 
heen grarited of such will Ly ;b Court in  Scotland, .t competent forum, overruled. 
-The domicil of otigiri does Iiot revive until an  acquired cforrr~cil is EiidIy  
dxindoned -A native Scotchmnii ha\ing, hy employment iii  the military serwce 
d the East India Compmy, ,ic~~Liiiacl a domicil in  Iiidia, held, that  by his retririi 
to Scotland animo mtuentii his oi.igirial domicil did not remve, the party still 
holding his con~mission ariri being hnltfe to he cnlled upon to retirrri to India; 
md intending to returri if called upoti t o  d o  so. 

[Y. C. 3 Notes of Cases, 18.5 , 7 Jnr.  519 See, as to marginal note, 
~ ~ ~ ~ ~ t ~ ~ ~ - ~ e ? i & t u l  v, ~ ~ f ~ ~ i i ~ ~ t ,  1863, 6 H. 8 X 741.1 

John Craigie, a lieuteiiant-coloiiel i n  the East Iiidin Company’s d t t a r y  service, 
(lied suddenly at [436] H:itchett’s Hotel, Piccadilly, on the 33d of Xovember, 1S40, 
having made a paper-writirig of a testamentary nature, d l  i n  his o w n  handwritiirg, 
dated the 14th of October, 1840, b u t  not attested by witnesses, of this paper he 
dppointed Richard Lewin, .John Larkins, arid Killiani Bell, executors The deceased 
left a widow and four children, minors, him surviring. 

On the 2nd of August, 184 1 ,  a decree, with IrItim~t~or~, issued from this Court, 
.tt the iristarice of E. Mackintosh, the curator or giiardian of the eldest son of the 
-lece,tsed, alleging thcbt i t  was preteiicled that the deceased was a t  the time of his 
death P doniicIlpd Scotchman, m i  that, lip reasou thereof, his will, although iiot 
witnessed, was valid in law, atid citing the pxrties named AS executors to prove the 
same, or to shew cause why arlminist,rtrtIon of the effects of the deceased, as dying 
intestxte, should not be granted accoiding to law. 

The widow intervened in the cause The parties cited, having been duly served, 
appeared under protest. 

In support of the protest i t  was stated thdt the will of the deceased, who, by h r t h  
at least, was a Scotchmarr, hemg a holograph will ,  is valid aid effectual as a Scotch 
will, although unattested. That  the deceased had his legal domicil in Scotlmd a t  the 
time of his death, although actually deceased i n  Idondon That the parties cited, 
named as executors, had clrilv proved such will in t h e  proper Court of Scotland, 
;wording to  the form prescribed by Act of Parliament for the proof of wills and 
registration of prob:ttive aills in Scotlitiid ; that they had obtsined the usual probate 
or confirmation [437] of mill, had acted as executors, thereby becoruirig amenable to 
the Courts of Scotland, and otherwise incurrirrg heavy responsibilities, wherefrom 
they eanrtot be released by the sentatice of this Court, or by any means, other than R 

idu&ior i  of the poba te  grarited by the Scotch Courts ; and submi t t i q  that, under 
the circumstances, this Court i b  not the proper forum in which the cloinicil of the 
cleceased ought to be tried, but tha t  the said questroo ought to be raised, atid tried 
in the Scotch Court, being a Court of equally competent jurisdiction, and from the 
sentence of which nti appeal may be prosecuted to the House of Lords in  Englnnd 

In  answer t o  the protest, it was sbtecl that the deceased was born in Glasgow, of 
Scotch parents, and at an early age went t o  India as a cadet iu the military service 
uE the Company, arid continued in Such service up to the time of his death That in 
1$22 the deceased came to Englxntl ott puhlic duty, arid in Jmuary, 183 ,  was married 
ID Eigland, and returrred to I n c h  in 13%. That in 1837 the deceasetl, then become 
t Iie~tenaut-colorrel in the Company’s service, left India, arid proceeded to  England, 

on a three years’ furlough, and arrived I I I  Englaricl in August, 1837. That in Outoher, 
ldJ9, be obtained nii estmsiou of leave of absence for six months, and in  June, 1840. 
.t further extenshn for SIX ~ ~ ~ ~ I t i o r I ~ ~ ~  rrioriths, lty which his leave of nhsezice from Iticlia 
~ u u l d  not expiie before hIarch, t 8 i l  

That  after xriviiig in England 111 1S37 the deceased nud his fttmily resided in 
London until the 16th of Octoirer, nhen  he proceeded to Scotland, tbnt he resided 
i n  Edinburgh, in ready-furnished houses, until tbe 9th of AIi#a3t, LSJ:), when [438] 
he ieturned to llondoii with his f m i l i b = ,  aut1 r a d e d  i n  Londott for four months, <tnd 
about; ten months prel ioils to  111s decease v e n t  to resitle <it Plymouth, i i i  the county 
d I)evoir, at which pbce his fmil!y continued to resicle 11p to the tiitie of the death of 
the deceased. 

The matter of piotest came on i l l 1  argurnetit 
Addams and ROIJ~I  tsoii 111 support ( i f  the protest. 
The Queen’s adroc,Lta i d  Jeiirier eoiitrj 
~ J u d ~ / ~ r i + i i ~ - ~ S z ~ ~  He,hit , h ~ v ~ ~ *  E’riJ I :tm clearly of oiiiiiioti th:it I am hound to  
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overrule this protest, and to  require the executors t o  contest the validity of their 
asserted will in this Court. It is admitted tha t  the deceased w;t9 a Scotchman by 
birth, that i s  not disputed, and I take the fact of his havittg, at an early age, gone tu 
India, in the service of the East India Cornpiny, riot to he disputed \\%at effect this 
latter circumstance had on the rloniicil of the deceased is a question hereafter to he 
determined, the question must evetttuolly come back to this-what was the domicil 
of the deceased at the time of his death ' for on the 1;tw of the country of domicil niust 
depend the validity of the will. I am rather at A loss to understand how i t  happeried , 
tha t  vhilst this question was undecided, and it must be obvious to all parties that  
sooner or later it would be a g h t e d ,  the executors took probate of this paper in tho 
Court at Scothnd The pai ties whose interest IS affected by this being upheld as a 
valid will call on the [439] executors to propound the paper in solemn form in this 
Court ,  surely they have a right to do so I cannot see how the fact of the Court of 
Scotland having granted probate of the paper cat1 conclude the Court on the question 
of domicil. I do not understand that the questiou of domicil was raised III the Scotch 
Court ; the application to that Gourt was t o  graitt probate in common form. Neither 
do I understarid the principle oti which the jurisdiction of this Court is objected t o ,  
and if the Court feels that it has jnrisdictiorr, assuredly i t  cannot stay its hand 
Suppose a mandamus to issue from the Court of Queen's Bench to this Court, requiring 
i t  to proceed in  this matter, and this Court were to  make a return-that the matter 
had been decided by the grant of probate in commoii form in the Court of Scotland. 
Would the Court of Queeds Bench accept of such a ieturn 7 

I do  nat consider that I am ousting the Scotch Courts of any jurisdiction to decide 
( ~ 1  the question of domicil : I do not consider tha t  they are in possession of the question, 
or tha t  i t  is even intended to raise the question in the Scotch Courts; neither do I 
think that I ought to yield up the decision of such question to thase Courts. 

It is obviously for the benefit of all p r t i e s  tha t  the domicil of Colonel Craigie 
should be determined ; I therefore overrule the protest, assign the parties t o  appear 
absolutely, and reserve the question of costs. 

Fabruary %th, 1843. --The executors having appeared, an  act on petition was 
entered into ; the facta therein set forth were similar to those already stated in the 
protest: they are fully stated in the judgment. 

[ 4 4 ]  The matter of the petition then came on to be heard 
Addams and Robertson for the executors. W e  admit tha t  up to the year 1835 

the deceased must be considered a dotnictled Anglo-Indian, by reason of his commission 
in the  military employment of the East Incha Company, M z m a e  v. Uauglas (5 Madd 
4-04), Bruce v. Eruca ( 2  Eos. rpC: P. 229, n.); bu t  on his retuin from India the deceased 
proceded to Scotlaud with a fixed intentiou of reviving the  domicil of m g i n  : the 
damieil of origin is easily revived, SojllliLr?zdle v. Sonieiul le  (5  Yes. 750), The P'trgvm 
(5 Rob. 99) This is a case of testacy which is subject to different corrsiderationv from 
intestacy, C'wk119 v 2'hmntm ( 2  Add. 7). 

The Queen's advocate and Jenner contra. The deceased contemplated the 
possibility of a return to India; i f  so the legal requisites to complete a change of 
domicil are incomplete ; me might even concede the factum of iesidertce in Scotland, 
and rely on the contemplated return to India, i f  the animus manendi be wantmg, 
the  fact of residence a m o t  work a change, or a revival of domicil, but in this case 
the fact of residence i n  Scotland c;rnrtot be insisted on, for the deceased was quite as 
much domiciled in England as in Scotland. The distinction between testacy and 
intestacy is exploded, Slody v. B~rte\  (3 Hagg. Ecc 373), DL: Ko?~neral v. Lk Bonneicil 

Jzldgmenl-A'zr €Leibe/! Jennet Fiist. The facts of this case lie iu a narrow compilss, 
and 14411 the law applicable to  them is not difficult to determine 

The question relates to the domicil which is to determine on the vrtlidlty of :L 
paper purporting to be the will of Colonel ,J. Craigie, who died on the 23rd of 
Norember, 1840, at Hatchett's €iotel, Piccadilly The will is dated in the month ot 
October preceding, it is i n  the shape and fornt of n Scotch deed, it holograph, sub-  
scribed by the dece:ised, hut not attested hy any witucsses ; and coiisequently, as it 
mas made since 1840, if the deceaRed is to be corrsidered as a domiciled British subject, 
the mill is invalid for want of a due attestation, if, 0x1 the other hand, he is to  Le coit- 
sidered as a domiciled Scotchman, then the law of Scotlmd must determine ou the 
validity or invalidrty of this p q e r  as a will. 

(1  Curt. 858) 
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The question in the present case is riot whether the domicil of this peisori was 
Indian or English, for the law of Eriglaiirl and f u d i ~  are now the s tme as tegnids the 
validity of wills, whether i t  n”4s so <it the time who:i the Act of the 1 ViLt c. 
passed doea not matter iri this cctse, tJec<tuse d i i  act was shortly :titer, Jaiiuary, ISM, 
passed by the legislature 111 India, assimi1;itiug the law of Irdia I I I  respect to wills to 
that of E n g l a d ;  there IS uo necessity, therefore, to coris~der whether the rloniicil was 
Engfish or Indian, provided it was iiot Scotch. This leads the Court to  inqiilre itito 
the history at this gentIemari H e  was horn 111 the year 17SG, 111 Scotland, his 
patenta mere Scotch, arid they also were of Scotch desceiit , he rerniliiied iri Scotland, 
indeed was never out of that  country uutil 1804, wheir he went to  1ridi.t i i i  the East 
India Company’s military service, i r i  which he had ob-[442]-t;~iried :I cominissioii AS ‘L 
lieutenant of a regiment of native iiifnntry By birth, descent, ,~nd geitealogy, there- 
fore, his domicil was c1e:irly atid decidedly Scotch, and he did iiot abarition that  
dorum1 until he became of age, wheii he acquired a n  Indiati, o r  as one counsel has 
callad it, an Anglo-Indiart, domicil. Haviiig entered irit,o the service of the East India 
Company, and having :rtbined his age of twenty-one whilst i n  that  service, his domicil 
became Indian or Anglo-Indian ; for it. is the same thing. I n  India he remained until 
1837, with t,mo exceptions, he was iri Eriglmd iti 1819 until 1S20, and he was also a t  
the  Cape of Good Hope from Februarv, 1824, until October in the same year ,  on the 
first of these occasions, when absent from India, he did iiot visit Scotland, it is said 
in explanation tha t  he came to Englsnd on a special mission from the Marquis of 
Hastings, the duties of which fully occupied his time On the secorid occasion, when 
at the Cape of Good Hope, his domicil I Y ~ S  clearly Irtdiari [ )wing the visit of the 
deceased to  England in IE32  he mairied an English lady-I clo riot think this fact of 
any importance, it merely amounts to this-that being a domiciled Indian, he married 
whilst being on a visit to Englaiid , he carried his wife back with him to India, he had 
children by her, and he lived in India from that time until  the year 1837, when he 
came over t o  England on the customary leave of absence, but still retaining his com- 
mission in the East India Compariy’s service. he came on a three pears’ leave of 
absence, though, it is stated, that  such leave is reiiemable for two years more ; so that  
he bad every prospect of rernainiug in this country for tive years,  [443] he applied 
for. renewal of leave of absence on two occasions, and obtained i t ,  this would have 
carn’ed his leave of absence down to Sfarch, 1841-he died iri November, 1840. XOW 
it i s  said this leave of absence being granted as ii niatter of course, the deceased had 
every expectation tha t  before its expiration he should hsve succeeded to il commission 
of full cdonel iri the  service, which would have precluded the necessity of his returning 
to  India, t o  which it is admitted he had a decided oversmi If he (lid riot return to 
India on the expiration of his leave of absence, or previously attain his full rank, he 
niust have quitted the service of the E<rst India Company [Urd Geo 3, c 5.51 KOW 
i t  appears that the deceased had no intention of ahandoriing his coniniissioti unless he 
became a full colonel ; he ruust, therefore, at  this h i e ,  18.37, have conteniplated the  
possibility, if not the probability, of being obliged to return to India, i f  only for a 
short period. It appears that  on his arrival i n  this country i i i  1537, after remaining 
in England a short time, the deceased proceeded d i ~  cct to Scotl;tiirJ, ;tiid arrived there 
in  Lhe Oetoberof that year, arid he continued in Scot,larid unt’il August, 1S39, living, 
whdst t,here, iii furnished houscs, i t  further appears that, duriug the time of his 
residence, he coritenipldted the purchase of a house in Edinburgh ; he wished to take 
a lease of a house for seveti yeat s, and oRered to take such a lease of a particular house j 
but i t  had beeri purchased by auot’uer party to whom he otl‘erecl l001. to give u p  the 
bargain, atid not being able to succeed i n  efieeting his mi&es, in August, 1S39, he quitted 
Scotland, arid hy the advice of his medical attendaut cmie to London, froin thence 
he went [444] to Plymouth, and lived there, 01‘ iti that  neighbourhoocl, iii furuishecl 
houses, uutit the de&h of his fathet , iri LS40, when he left Plymouth, ani1 again went 
to Scotland to atteiid his father’s funerd , he remaiiied in S c o t l a d  until October in 
tha t  year, when he returned to T,nndon, and died at Hatchett’s Hotel i n  Xovember, 
l P M ,  being at the tirue about to join his wife and children at Elyiuouth This is the  
statement on behalf of those mho clesiie to support the Scotch doiuicil , OII the other 
side there is very Iitt.le difl’ercricc in the statement of the fa&, the stfidavits scarcely 
vary the case at all,  they all coincide i t 1  the fact that  the deceased did express an 
intentian of taking up his abode iri Scotland, i i r  his wish to take a particular house iii 
Edinburgh, that  he orered 1001. to the purchaser of the lease to give up the bargain ; 



786 CRAIGIE 2'. LEWIN 3 CURT 445. 

tha t  aq late as 1840 he again expressed a wish for the smie  house, or of purchasing 
some other house in the neighhourhood of Edinburgh, and tha t  he was rlesirous of 
sending his son to  st,udy with some civil engineer in  thdt neighhourhood. These 
circunistances are undoubted-from them I think the Conrc can come to the conclusion 
tha t  if every thing had turued out according to the deceaped's owu wishes, he woiilcl 
have taken up his resideuce in Scotland ; no one can look to his letters without seeing 
fhat he had a decided preference for the country of his birth ; iitifortunately his w t e  
had a differeut opinio~i ; she preferred residing in England, and she a t  last persuatled 
the deceased tha t  such residence would be better fur  themselves arid children I t  
appears to me that, hming  left Scotland in 1839, he did not go b a k  until 1840, [445] 
and then only to  attend his father's funerd,  and when tha t  ceremony was over tie 
returned ta England. 

These are the facts of the case, so far as is important to the present question ; but  
the  Court will have to refer more particularly to  the exhibits before coming to a con- 
clusion on the case. Now I do  think that, i f  all circumstimces had combined to favour 
the deceased's wishes, he would hxve tnken u p  his residence in Scotland, but  still the 
question remains whether there was an  abandonment of the Indian domicif, : i d  i f  
there was the animus :bud factum of a domicil in Scotland It, was properly asked 1)v 
tbe counsel for Mr. Ctxigie-when was it t h a t  the  Indian domicil was ahartdotred md 
t h e  k%otch acquired2 The  answer, or the tenor of the  answer, to the  question w.isl 
at t h e  gime when the  deceased went to Scotland in 1837 ; that  he then went there for 
the purpose of remaining-in short, that  he did it animo manendi, with the Intention 
to preclude all question as to his domicil ; tha t  he took up his residence there aninio 
e t  fae ta  The  question then remains for the Court to determine-it betng an admitted 
fact that  the deceased went to  Scotlaird in 1837, and remaiiied there nntil 1839- 
whether he went there animo manendi ; the  solution of that  question depends very much 
OR his pecofiar situation at the t ime,  whether he was in a condition to abandon his 
acquired domicil in India, for if he miis not in a condition to ahandoti his Iridian domicil, 
the  intention, even if to a certain extent complete by the fact of his having come to 
this country animo manendi, if he could possibly remairi, would not be sufticient to 
change the [446] domicil ; if the deceased was not in a condition to carry his inteii- 
tian into effect, tha t  is, If his remzining in this country was dependent on circuni- 
stances which might he such as to  render it incumbent on him to  return to India, that  
is, if certain events did not give him an  opportunity of tinally quitting the service. 
In 1837, when the deceased arrived in this country, he retained his eoiiimissiort in the 
East India Company's service, he not  only came on leave of absetice far a distinct 
period-it signifies not whether there ;vas a greater or less probability, or whether as 
a mere matter of course his time of absence would be extended for two years more- 
he was still absent on leave; he retained his commission in the Indian army, his 
mgiment was in India, and his military establishment there : he had quitted Iudia. 
oidy for a temporary purpose, not with a fixed determination to  abandon i t  altogether, 
bu t  with the intention to return, unless an  the  happening of a particulx event, namely, 
his attaining t h e  rank of full colonel before his leave of ahsetice expired 

The  question is whether a person baving a fixed domicil, aiid having quitted i t  
with the  proposed intention of returning, although such intentioil ni;iy he annrillecl 
by the  happening of a particular event, can by 1.~w he said to  have :Jtandoried that 
domicil; this is the importanb pait of the case, did the deceased, when in 1837 or  in 
1839 he went to Scotland, go there animo manendi, or did he merely go there to  
remain, so long as the  rules of the service in India would permit, atid IIO longer 
Now all the correspondence aiid the  affidavits tend to  shew that  be contemplstd 
returning to Iridi:r, he might E4471 have cotitinned to live in Scotlatic1 during the  
whole of t h e  time of his leave of &hSence, but  wotild that have been :I residence animo 
et facto? the animus woulct only be whilst his absence from 1ndi:i permitted, for i f  
he did returu to  India, his Indian domicil would Ievert-perhaps I should not sap 
revert, because it would never have heen dtvecitetl When the deccased came to this 
country, he quitted Indid on a temporary absence, which niiglit be converted into a 
permanent quitting, by a certain event happening i i i  the  interval between the time of 
the comrnencenieiit of his ahsetice %rid the  t ime f o i  his tctnrii , f cannot think thrkt 
the  fact thitt he was ahsetit froni Irdta, when he was looking to  a probahle return, 
can be mid to lie quitting tha t  couiitry ,tniruo mweudi in ariotherq , he W:LS iiicleed iu 
another place, hut for :L temporary purpose only. XOIV, LIP to  1&39, when he last 
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qnittecl Scotland, his domicil WAS Iiidia I carinnt conceive th:tt, b y  1i:tvirig left India 
ander the circumst,wces mentioned, he had divested hiniself of the domicil :tcquired 
by his commission in the Erst  1ndi:r Company’s service; in 1833 he went to  Plymouth 
with his wife and faiuify , he resided there, althqugh orily i n  fiirnisherl lodgiugs. If 
the  question was between a Scotch cr .ti1 Englibti domicil I should decide for the 
Scotch domicil, iiotwithstmdiiig his i eturning to E n g h d ,  aiid living there in 
furnished lodgings, and although, as has been ;Lrguetl, he had a t  oiie time expressed 
J wish to purcbase a house near Plymout,h, and .Jthough his .ictunl residelice was so 
far io t’his country j except for x short time when he went to Scotlarid on h i s  father’s 
d e a t h ,  and although he died iri the act of returning therice [448] to join his wife and 
family in this country The importmt question is, what is iiecessary t o  constitute 
;I change of domicil 7 There ninst be both animus e t  factum, t,1iatt is the result of all 
the  wses. This case must depend on its own circumstances, the principles on which 
it is to be determined a le  the same i n  all cses ,  .ind tliiit principle extracted from all 
the cases is this, “That a doniic:l once accluirerl remains ui!til another is acqiilred, 
or tha t  first aharidoiled ,”  I d m i t  :dl tha t  has heeii said i n  this case, that length of 
time is not ~mportant ,  one clay will he sufficient, provided the :ttiiiniis exists,  if a 
persan goes from onc couiitry to aiiother, with the intentioil of remaining, tha t  is 
sntficlent; whatever time he n i ~ y  have lived there is not enough, itriless there be an 
interrtion of remaining 

It ia now my duty to  consider the effect of the exhibits, and of the particular 
circumstmces stated in the athdnvits, for the purpose of shewing the grounds on 
which the Court thinks that the deceased had not aharidonetl his Iiidian domicil; 
he retained his estahlishment in Inclia ; hie connection with his regiment, of which he 
rem:tined lieutenant-colonel, still contiriuecl ; he was hound by the rules of the service 
to rejoin his reginleiit a t  the expiration of his leave of ahsence.(n) 

XOW admitting the fact of actual residence in Scotland from 1837 until 1839, and 
the  wish for a fixed arid permanent residence in  Scotland , admitting that, the  deceased 
had a decided preference [449] for Scotland, and that, i f  peculiar circumstances did 
no t  interfere to  prevent him carryiirg t h a t  incliii,ztion into effect, lie would h.xve 
settled in a house in  tha t  country, still he had not :It the time of his death pkaced 
himself iu such a situation as to en:thle the Court to say that he had abandoned his 
Indian domicil, and acquired a perrumelit domicil I I I  Scotland, the deceased had not 
abandoned his Indian domicil, he coiilrl not do  so without t esigning his commission, 
he c l d  not intend to do 80, unless he obtained t,he rank of full colonel. Although the 
t ias  of his inchnstion was to  live iri Scotland, and, eveii if tie had remained there 
during all the time he wits absent from India on leave, I should still have held that, 
by retaining his commission, which might, and probably would, h:tve compelled him 
to return to Inclia, the deceased had not abandoned his Indian domicil If so, then 
can i t  be said that he had abmiloiied tha t  chmieil? his connectioii with that  country, 
which originally gave him his Inrlian domicil, still remained i t i  f u l l  force: it was 
indeed liabte to he dssolvcd by his attaining his full rank 

Loohng to all the Ciicumstmces of the case, I think i t  is distinguished from all 
those caqes which counsel h,ive most judiciously ahstained from going in to ,  they have 
all been considered here ofteii arid often. I think the Iiidiari domicil was not 
abandoned, hut t h t  the  clecensed wcis stilt domiciled i n  Iuclia. If tie h : d  died in 
Scotl:tncl tha t  mould not in the slightest degree have changed niy opinioii , he was 
domiciled i i i  India if the  question had been whether he n.is doiniciled i n  Euglmd 
or i u  Scotland, if that point, had bee[, in equilihrio. thc [450) plnce of birth anti origin 
might have turned the scale 

I think there i s  yuit!: sufficient iii  t,his cctse to  eiid)le the Cuurt to determine tha t  
the Indian domicil, which the deceased had ,required, did ~etnain at the time of his 
death ; when I look for the animus a d  the factum, I (lo iiot hritl sntficierit to eiinhle 
me to say thxt the deceased hac1 diwdvet l  his connection ti ith Iridia . a i i d  I thiuk, 
u n c k  a11 circumstances, that  the Scotch law caiiriot determilie 011 the vnhrhty or 
uivdirhty of this will 

The question is whether probate is to p.133, following the prayei of the one proctor, 
or administratioil, xccording t o  the prayer of thz other  7 The dintinct,ioii, .rclverted 

(g) The Court then examiricd thc letters of the rlme i d ,  exhibited in the suit, 
air1 comme:itecl on the language. The result Thich the Court arrived a t  wm, that  
the deceased evidently contempl,rted a permnuelit i e3iclen;e in  Scotlctiid. 
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to in  the eouise of the :trgumeiit, between c ~ s e s  of test‘icy .tiid i i i t e s tx r  makes 11,)  

difference. I t  hm 1)eeii held in the mse3 of &>‘tanlty v tk ,  ~ t e k ,  C I M  l i i ig  T‘ litor n t m ,  ~ ~ n d  
Dc BOJMZLIE v. Be Bonne~ul ,  that  a persori, 111 ordcr to make 3 \ d i t 1  \I ill, must coiifoim 
to the law of the ecutitry where he IS doniiciletl ; j i i s t  as wheit! he makes no will, he 
must be supposed to have inteiided clistiibutioti according to the liiw of th.tt courttiy 
It appears t o  nte that this :tserted will is null aiid voitl awordiiig to the lnw tif Inch, 
which is the place of cloniicil of the pbrty, a i d  that ,drnirwtratiori must lie gtsrited 
according to the law of Erigland. I carinot, lion-ever, <tt thi;: moinent pioitouricr 
against the ~ 1 1  , it has not yet heeri p ropomled ,  it niny be piopoiiidetl 35 ;I vLilicl 
English will I assign the proctor to dcc1a-e itest Court clay whether he piop~uiidc 
this pnper or not. 

[451] GAZE c y m n d  GME Preiogati\e Court, 3lareIi Ia th,  t84J.--d testatw 
produced a will, all 111 his own h:~iid~rit ing:,  arid having his name signed at  the 
end thereof, to three persoiis, aiiil requested them to put their names iitiderrieath 
his. Held, <L suficierit acknowletlgmerit of the sigriatiit*e, the Coui t I m n g  
satisfied (although there WLS 110 expess  evidence of the fwt)  that  +e sigriattit e 
was of the handwriting of the testator 

[S C. 7 Jur. 503.1 
William Wiseman died on the 25th of September, 1S-F ; shortly :tfter his cle;dtb 

3 testameutary pdper, dated the Zist of April, 184-1, w i b  propouiided, as the last wiil 
and testament of the deceased, by Charles Gaze arid George Gaze, the executois 
uamed therein ; its dmissiori t o  prolute was resisted by John Gaze atid other persoris 
entitled ill distrihution to the persorial estate of the deceased 111 case he should have 
died intestate 

The allegation propounil~ng the will pleaded that i t  mas all 111 the handwritirig 
of the deceased, and that on the 2 l e t  of April, 1812, he duly exeeated the mine i n  

the presence of three witnesses, who duly subscnhed the same it1 his presence 
William Wood, the first witness, deposed, “Tha t  OIL the niorrling of the 2 ls t  of 

April, 1842, the deceased, accompmied by the two other sobserihirig witnesses, cal!ed 
on htm, :rid asked him to accommodate him with the use of the table i n  his pa~lour , 
that witness having asseiited, the deceased placed on one of the flaps of the table 
n paper folded u p ,  the deccased sat down at the table, and took from his pocket a 
pen and a bottle of i n k ,  he unfolded the lower part of the paper 011 the titlrle, keeping 
the upper pat t folded, so that witness could not see the rviititig on it , the deceased 
wrote ‘ a  something’ on the paper, hu t  what wrtriess cannot say,  he then lifted LIP the 
folded part of the ptper to write what he so wiote, H hicli he did 011 the left haucl 
side of [452] the bottom oE the paper, :rcd which oidp corisistrd of a word or so ,  he 
then took B book, and placed it 01 ei the pai t folded down, so 8s completely to cos el  
it, arid preverit the witnesses seeitrg wvhst wiis tvt itten 011 the paper the deceased 
theu got up arid sat 111 ariother rhxir, a t  the end of the table, md asked witness ‘ i f  he 
woiild sign his rtame uriderneath hi5 OWXI ’-witness accorrlirigly sigiied his name 
underneath the deceased’s ~ianie, which lie ohser vet1 prefixed 011 the lower part of the 
paper, for there was 110 other pat visible, t h i k  this was :tt :L different part of the 
paper fiom where he had seen the  deceased write or1 the paper, that  the two other 
witnesses then signed their Tiatties urderrte,ith the deceased’s t>mie xiid his OIYI~, the 
deceased having asked them t u  sign their iianies , that what the tlece:tsecl then wrote 
on t h e  p q e r  tie wrote 111 the presence of a11 the three witnesses, who signed their. 
nanies iri the presence of the dece,mxL  rid of each other, the deceased did not tell 
them it was his rr i l l  a t  the t ime ,  witness did riot see the deiie:rsecl write any prr t  of 
the writing, except the trifling word or two in the coriier. Th‘it n-itriess petfectly 
ren:embers the seal on the paper, .irid t h a t  the  names of the r1ece;ired were wiitteti on 
either side of the seal a t  the time witness q g e d ,  that  he feels satisfied &hey were 
riot writtert on the  will 11.y hrrn ( the tleceasetl) i t i  his piesetice, for wh:it he wrote w:- 
uot near the seal, but i n  the left h:trid coriiw, where thr .  cl&e nppe:Lis Th:it to the 
best of his recollectiorr the deceased, I+ hen he asked witiiess to srgri his nrme, poirited 
t o  tha t  part of the paper where i t  was folded, where his rianie ~v‘,tb pefised, arid asked 
hini to put his name ur1clei m a t h  hir (cle-[453]-ce~se(11s) name, oiie timie 011 oiie sicla. 
and the other 011 the other side. T h ~ t  witness c:mnot depose piecibely tu  the emct  

side of the seal, and the other on the other.” 
words he used, C u t  his meaning \vas, that ivitrress should s i p  m e  of fiis iimiiel = Oil orle 


