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received iri the course of the year was to be d e ~ u c t € ~ ,  Rncl the balance to remain as 
~ ) r ~ n c i ~ a I ,  and 80 continue yearly till both pi incipttl and iuterest were fiilly paid,” 
was uotr usurjous. 

This w89 an action of debt orr a boutl, coridition$d for the ~ ~ y m e ~ i t  of 1001. with 
interest a t  61. per cent. iu yearly p a ~ ~ e I ~ ~ s  of 201. by four ~ ~ ~ ~ r t e r l ~  payme~~t s  of 51, 
each, until the whole abo~ild be paid. There was also a ~ e m o r ~ ~ i ~ ~ ~ ~  ~ ~ ~ ~ o r s e d  as 
fo!lows, “That it is the true intent and ~ e a n i n ~  of the parties, that at the ex~~jratjoIi 
of each and every year, the year’s interest due i s  to be added to the principal m m ,  
and then the 201. rsceiveri during the course ot the year to be deducted, and the 
batance to remain a8 p r ~ r ~ c i F ~ ~ ~  and so c ~ ~ ~ t i ? ~ u e  yearly, until both p r j ~ ~ c ~ F ~ ~  and i i i t e ~ ~ ~ ~  
be fulty paid,” The Defetidmt., after oyer of the eo~tdi~~ox: aird ~ e I n ( t r ~ ~ i ; r ~ ~ ~ m ,  pIea~~ad 
~ u r ~ ,  and ~ ~ t a i n e ~  il verdict; which the Court of Kitig’s Bencb R ~ t e r w & r ~ ~  set afiide, 
beitrg of o p i t i ~ o ~ ~  that t ~ e c o n ~ r ~ c t  ~ ~ s ~ l o ~ e d  was uot ~ ~ ~ u r ~ ~ u s .  (4 Term R8p. B, R. 613.) 
A writ of error havi!Ig beerr b ~ o u ~ h t  on the j ~ ~ f ~ ~ ~ e t ~ t  of that Coart, Reader tiow 
argued ozi the part of the Plaiiiti~ iri error, co~it$ti(~~tig that it \vas a corrupt arrd 
u s i i r ~ u s  co t~ t r a~ t ,  being made with n view to receive more thait 5 per cent. jii~erest. 
The s ~ ~ ~ i n ~ s ~  of the sum of 1001. is the only thing which makes :wy d i ~ c u l ~ ~  in  
j u ( l g ~ ~  of the ~ r a n s a c ~ i o n ~  But suppose the bnad to have beerr giver1 for tO,O00~. 
p a y ~ ~ l e  by 2 0 ~ 0 ~ .  x year irr [r&l q ~ ~ a r t e ~ ~ y  ~ a y ~ l e ~ ~ t s  of 5001. $he usury will then be 
m a r ~ i f e ~ t ~  for by the terms of the a ~ r e a ~ ~ e ~ I t ,  at the end of the year, tbe year’s ~ i i t e r ~ s t  
i s  to be added, ~ w b ~ ~ h  must mean the yeer’s it~terest or1 the wbole sum, as tio other 
is mmtioned,) notwithstanding the several payments of the principal, a t  the erid of 
the first, second, arid third quarters, for which no alfowa~ice is to be made, 

LOW OEfm JUsTicE EYRB s t o ~ p e ~  Giblts, who was going to  a ~ g i ~ ~  on tbe other 
side, and said, the Court must strain the worda of the coritract iit order to make it 
u s u r ~ o ~ :  it was nab the isite~est on 1001. hut the interest due Lhat was to be added 
to the p r i ~ c ~ p a ~  a t  the end of the yenr, and the irIterest due could oidy be takerr to 
mean what was ~ e g a I i ~  due. 

~ r ~ # ~ ,  J, Even adR; i~ t i~g  thc c o i ~ s t r ~ ~ c t i ~ ~  contended for, there does not appear 
to me to be ueitry, for them was tta hart, but the co t~s~dera t i~ i i  of the bond was the 
giving up sri x n ~ ~ u i t y  ; the ~ e t a o ~ a r i c ? u ~  was part of the agree~iesit,, and the t e r m  
upon which the aanuity was re~i~iquis~ed .  

J u ~ g ~ ~ n t  a ~ r ~ e d .  

ILDERTON ugaimlsl ILDERTON. Wedneaday, June 19th’ 1793. 
[Referred to, ~~c~~~ v, ~ ~ ~ ~ ~ ~ ~ 1 ,  1870, L. R. 5 C. P, 849.1 

A ~ i ~ ~ i i a ~ e  celeb~ated in ~cotlarid (but iiot ~ ~ t ~ ~ ~ e ~ ~  ~ a ~ s o € i s  who go t ~ i t h e ~  for the 
~ u r ~ ~ e  of e v a d ~ ~ ~  the  laws of ~ 1 1 ~ ~ ~ ~ 1 ~ ~  will intitle t h e  w ~ ~ a I i  fia dower in ~ ~ 1 ~ 1 ~ ~ ~ ~ .  

The ~ a ~ f ~ ~ ~ e s s  of sueh a r n ~ ~ ~ r i ~ ~ e  may be tried by il jury ; R ~ ~ ~ ) ~ ~ c a t i o a  therefore 
to a plea of *‘ ne urtquea ac~ouple ’’ in  a writ of dawar, ~ l ~ ~ g ~ ~ i ~  a r n a r ~ ~ a ~ 0  itr S c [ ~ t l ~ t i d ~  
may ~ o ~ ~ ~ ~ d e  to the cauutry : aud in such r e p l ~ e ~ ~ ~ ~ ~ 1 ,  it i s  not t ~ e ~ e s ~ ~ ~ r y  to state 
thatr the marriage was had iu aity place in ~ t i ~ l a ~ i d ,  by way of Yewe (a), 

This was 
~ o r t h u ~ ~ e r ~ a u ~  to wit, Mary, ~ t h e r ~ v ~ s ~  Maria r l ~ e ~ ~ o ~ }   widow^ wbo was the wife 

of T h o ~ a s  rider~on, ~ s ~ u ~ r e ’  decsas~~ ,  by Towu~ey ~ ~ T ~ r ~ i  her ~ t t o r ~ ~ e y ~  ~ e ~ a ~ d s  
rtgainst Robert ~ l d e r t ~ ~ ~ ,  the third part of ten me8s~ages, tan barits, teu stables, four 
gardens, four orchards, one water coru.mil1, 2000 acres of laud, 2000 acre8 of meadow, 
2G00 acre8 of pasture, 2000 acres of moor, and 200 acre8 of woodl~i~d, with the 
~ ~ ~ t i ~ t ~ ~ ~ a ~ e e s ,  in the parish of ~ ~ ~ ~ ~ r t ~ t i  in the cou~ity of ~ ~ r t h ~ ~ ~ ~ ~ ~ a n ~ ~ ,  ils the dower 
of the 8aid Naryg, otberw~se Mxaria, of the e i ~ d o ~ ~ ~ ~ ~ I ~ t  uf the said ~ h o i ~ a s  ~ l d e r t ~ ~ i ,  
h e r e t a ~ ~ r e  her h u ~ b ~ n d *  w~ereof she bns not hi^^^ &a. 

And the said Robert Ildarton by ~ e r i ~ ~  Barney ~ a ~ h e w  his a ~ t o r ~ ~ $ y  
comes and says, ttrat the said Mary, otherwise Marh, ought not to have her dower irr 
this b e ~ a ~ f ~  as ~ ~ v ~ € i g  heeu the wife of the said Thomas Ilcferton deceased, became he 
sap, that the said Mary, o ~ h e r ~ ~ s e  Maria~ i ie~er  was a c c ~ ~ ~ l e d  to the said ~ h o ~ & $  

{a) [Vide X X ~ i d ,  8 ib, {a) 5th Edit.] 

writ of dower unde nihil habet, and the pleadings were as follows, 

Plea. 
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~ d e r ~ ~ ,  deceased, in lawful ~n t r imony ,  And this the said Rohert Tlderton is ready 
to [1&] verify, therefore he prays j u ~ ~ ~ e n t  if the said Mary, otherwise Maria, onght 
to have her dower of the ~ i e s s u a ~ e s  and teI~ements aforesajd, with the ~ p ~ L i r ~ n a n c e s .  

And the  said Mary, o the r~~ i se  Maria, by the mid Townley Ward 
her a t t o r n e ~  aforesaid, says, that she ought not by any thing in the plea of the said 
Rohert above alleged, to be hawed from having her dower. aforesaid, in tbis behalf, 
because ehe says, that she the said Mary otherwise Maria, on the 6th day of September, 
in the year of our Lord 1774, was accoupled to the said Thomas Ifderton deceased, 
In lawful matrimony, at  Edinburgh, in that part of Great Britairt called Scotlatrd, aud 
this she prays may be enquired of by the couiitry, &e. 

Arid the said Roberb saitb, that the said plea of the said Mary, other- 
wise Maria, i n  manner and form aforesaid abave pleaded, by way of reply to the said 
plea of the said Robert hy him ahove pleaded, arid the matters therein co t i t&~ne~J  are 
not s u ~ c j e n t  in law for the said Mary, o t h e r ~ ~ i s e  Maria, to have or maintain her said 
action thereof against him, and that he the said Robert is not hourid or ~ b l i ~ e d  by 
the law of the Imtd to make answer thereto, nnrf this he is ready to verify, wbere~ore, 
for want of a sufficient rep~icatiori irt this behalf, the said Robert, as before, prays 
judgmetit, atid that the said Mary, other~vise Maria, may be hawed from having her 
dower aforesaid, in this behalf, atid for causee of demurrer iti law i n  tbis behalf, the 
said Robert, accortling to the form of the statute in such case made atid provided, 
epecialty sets down arid shews to the Court here, the cause8 following, (that is to say) 
that the said supposed marriage in the replicatinii mentioned, and therein alleged to 
have been celebrated i n  that part of Great Britain called Scotland, is riot R marriage 
whereby, or by reason whereof, the said Mary, otherwise Marin, can by law claim or 
intitle herself to any dower of the tonements above mentioned. “ And also for that 
the said Mary, otherwise Maria, bath riot laid any place by way of venue, where the 
said supposed marriage was had.” And also for that the said replication is ill 
c o ~ ~ ~ u d e d ,  by being caiicluded to the o o ~ i r I t ~ y  ; arid for that the ssid Mtlry, otherwise 
Nsria, bath hy her said r e ~ ~ ~ c a t ~ o n  and the c o ~ i c l ~ ~ s i ~ ~ ~  thereof, a t t empte~  to put in 
issue, and draw to a trial of the couritry, a Nn t~e r  which is not by law tri;bble by a 
jury ol t h e  co~I~I t~y ,  ‘(hut which is of ecclesiastica~ c o ~ ~ i i z a n c ~ ,  and which ought to 
be tried by the certifi~ate of the hishop, to whom the right of c e r t ~ f y i i t ~  whether the 
said Mary, otherwise Maria, and E1473 Thomas Ildertort deceased, were OF were not 
accoupled in lawful matrimony, belongs. And also for that it does not appear to the 
court here, to what hishop, or other spiritual judge or peraon, m y  writ can or ought 
to  be directed or sent, to inquire and certify whether the said Mary, otherwise Mnria, 
waa accoupled to the said Thomas Tlderton deceased, i r t  lawful matrimony, or not,” 
and also for that the Raid replication is i n  other respects defective and informal. 

Replicat~on. 

Demurrer. 

Joinder in Demurrer. 
This cause was first argued in  Michaelmw term 1791, by Le Blartc, Serjt., for the 

deM~nd~rJ t ,  and Cockell, Serjt., for the tenatit, and a secorid time ill Hilary term 1793 
by Lawrence, Serjt., for the ~ e m ~ ~ i r l a t i ~ ,  and Bond, Serjt., for the t6tiarit : after which, 
and hefora any j u ( ~ ~ m e ~ i t  was given, the t811~~it died. Iri O ~ F ~ ~ ~ q ~ ~ e r t ~ e  of this a fresh 
writ was b roLi~~ t ,  arid the p l e a ~ ~ i i I ~ s  being altered by the ad(Iiti~ria1 as~igriment of 
the causes of ~emIirrer, marked with inverted commas (“ a third ~rg~ime[ t t  came 
on io tbe present term, when Le Blanc, Serjt., argued for the d e ~ a I I ~ ~ a I i t ,  and Adair, 
Serjt., for the tenant. 

It was admitted, on these af,gut~e?Its, a t  the Bar, arid asaenterl to by the Berich, 
that the first cause of demurrer could not be maintained, i t  being taken as an untlouhted 
propaaition, that a marriage celebrated in Scotlartd was such a marriage a3 wooltl 
intitle the woman to dower i r t  Ettglarid (a). The points, therefore, whirh were made 
0 1 1  the part of the tenant, were two : 1. That the hwfulriess of marriage was oxclusively 
the subject of ecclesiastical cognizance, ancl therefore not to he tiiecl by a jury of the 

(a) But this pro~osjtio;i is quite clear of the q i i e s t i ~ ~ ,  whether marriages celebrated 
in Scotlan~~, between persons who go thither hi order to  w:& the laws of ~ i t g l ~ n d ,  
be valid in ~ngla t id .  See the case of C 5 ~ ~ ~ ~  v. ~ e ~ r e ~ o ~ ~  before the ~~elegates, shortly 
etatecl Brill. K. P, 113, 8vo. See also the o ~ ~ s e r ~ ~ t i o ~ s  on this snhject, cor~taiI~e[~ iir a 
note Co. Litt. by Hargt., 9G Butl. p. 79 b, C% 80 b. [See also ~~~~~~~ v, ~~~~~~~1~~ 
2 Haggard, 54. S ~ Y ~ T ~ ~ ~ ~ ~ ~  v. S # ~ ~ s ~ ~ ~ e ,  Id. 395, ~~1~~~~ v. ~ ~ ~ ~ t ~ ,  Id. 376 (71).] 
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coun~ry. 2. That some place within the kingdom of En larrd ought to have been laid 

been o e I 6 b ~ ~ ~ d .  
2. A ~ ~ b a ~ ~ h  tha fsat of ~ a r r ~ a ~ e  may be tried by the co~I;try, yet the l ~ w f ~ l t ~ e s s  

of it  b e i ~ ~  a ~ a t t e r  solely of ecclesiast~ca~ j u r i s ~ j c t j o ~ ~  cart be decided hy no other 
mode than the ce r t i f i c~ t~  of the  shop, which is i n ~ i s ~ e ~ ~ s & b ~ ~  ia the cases of dower 
and appeal, This p r ~ n c i p ~ e ~  ~ h ~ c h  arose from the c ~ r c ~ ~ t ~ s t a r t c e  of ~ a r r i : ~ ~ e  being a 
sacrarnene of the Church of [I481 Rome, is to be footid in the earliest a i ~ ~ ~ o r ~ ~ ~ e s  I n  
thc law. 3racton lays i t  down “cnm autem talis proponatur exceptio, quod dotem 
babere non d ~ b e a ~ ~  eo quod non fuit tali vir0 (per quem ~ e t ~ t ~  ~ a t r i ~ o n ~ a l i t e r  
des~onsata~ vel l e g ~ ~ i ~ o  ~ ~ t r i ~ o I ~ ~ o  c o p u l a t ~ ~  h u j u s ~ ~ ~ ~ i  ~rl~uisit io fieri non potest 
nee debeC in foro seoulari, cum sit sp~€i~uale ; et ideo ~ e ~ a ~ i ~ e ~ L ~ r  i ~ t ~ ~ ~ i i s i t ~ o  f a c ~ e ~ ( ~ ~  
~ i ~ d i n a r ~ o  loci, sicut archie~iscopo, episco~o, vel aliis ~ r i v i l e ~ i ~ t j s ~  ( ~ u ~ ~ ) ~ s  papa hujus- 
modi ~oneesserjt ~ogriitjorj~rn~’~ then folfows the form of the writ t u  the n i c h ~ ~ s ~ o ~  or 

in ~ b i c h  i t  i s  e ~ p r e s s ~ ~  said, quoniam ~ ~ u j u ~ ~ o d i  cau~it: cogrttnitio ad forum 
e c c l e ~ i ~ t ~ c ~ ~ ~  Be.” ~ r ~ ~ t a i ~  de  Ac~joiie Dotis, 302 a. Thus also Plata, lib, 9, 

e. 28, Super C o n ~ I i t ~ ~ i i e ~  a ~ ~ t e ~  (~es~)onsatio~~is} e t  ~ i y o ~ ~ i ~  celcbra~ior~em~ non 
poterik justic~ar~us p r o c e d ~ r ~  in foro s ~ c ~ ~ l a r i  j intleaque dem~I~de tu r  ~ i i ~ u i ~ i t i a  facienda 
a rch i~pise~po vel episcopo loci, qui& h u j u s ~ o ~ l i  c a u s a ~ u t ~  cogriitio spclctat ad forum 
e c c ~ s i a s ~ ~ ~ ,  quod c o n ~ o e a t ~ s  convocatidis, ~ e ~ ~ ~ a ~ e i ~  ~ ~ i l i ~ e n t e ~ .  ~ r i ~ ~ ~ j ~ a ~ i ~ , ,  e t  iride 
certificent j~s~ ic i a r j i s  per literas suits pa te~~tes ,~’  So likewise ~ ~ i t t o I i ~  cap. 107, 108, 
pp. 252, 265, Exceptiones de coricubitinge Bc. is to the 8ame effect, Thus too ~IaKivi~Ie 
8ap, “Si quis versus aliquem h~reditatem a1 ni tanquam bares petat, et  alius ei 
oh j j~ ja t  quod bsres iride esse non pateet eo qu I e g i t i ~ o  M a t ~ i ~ o ~ ~ ~ o  non sit ttntus? 
tune quidem placitum illud it1 cur& D o ~ i n ~  Regis r e ~ B ~ i e ~ ~ t ,  et  m & r i ~ ~ ~ ~ t u r  archie- 
piacopo val epjscopo laci, quod de ~ ~ ~ r i ~ o n i o  ipso cogiioscat ; et ~ u ~ d  iride j~~(i~caveIit ,  
id ~ o ~ i ~ o  Regi, vel ejus ~ ~ s t ~ c i a r i i s  scire ~ a c i ~ t ~  lib. 7, cap. 13, and then ~ o ~ ~ o w s  the 
writ to the b ~ ~ h o p .  

And this ~ r i i~c ip l e  is r e c o ~ ~ i i ~ e d  by Lord Coke, CO, Litt. 33 a. 138 a. 4 Go. 23 R. 
~ u ~ ~ ~ ~ g  V. ~ ~ ~ i ~ ~ ~ E l , ~ ~ o r e ,  169. 2 Roll. Abr, 684,585, tit. Trial, Style, 10. ~~~~~~~~ 

v, ~~~~~, Bro, Abr. tit. TriaI, pl. 16. 2 Wils. 122, 127, ~ u ~ ~ T ~ ~  v. ~ ~ z & ~ c ~ Z ~ ~ .  It 
lteilig clem therefore that t h e  ~ a w f ~ l t i e ~ a  of ~ a r r ~ a ~ e  carr only be tried by tbece r t i~c~ t , e  
of an ~ ~ I ~ j ~ s t ~ ~ ~  Judge, t h ~ ~ ~ ~  6p~8COpa~~ has been a ~ ~ j i 8 h e d  in s c o ~ l a r ~ ~ ,  sod 
therefore there can be no ~ e ~ t i ~ ~ ~ e  where tbe e s ~ o u ~ ~ l s  were cele~rntec~, yet i t  by no 
meaas foliaws that the trial shall he by the co~~t i t ry  : it oiight i ~ t ~ e r  t o  be by the 
certificate of the bishop in whose cliocese the lands lie. A l ~ h o ~ ~ g ~  there may be 
poasibl~ no irtatance in dower, expressly i n  poiikt, yet in  similar cases the writ has 
gone to the bishop of the diocese where the lands were situated, Thus in at1 assise 
of Malt d? aticesto~ cc  the tenant p l ~ a ~ j e ~ ~  bas t~rdy  in  the d e ~ ~ r i ( ~ ~ ~ i t *  wbo said he was 
Mulier and born in a ~ o ~ b e ~  diocese, and prayed a writ to the [149J t~ishop of that 
~ ~ ~ c e s e  to certify, and yet the writ was awarded to the bishop of the diocese where 
the action was brou~h t ,~ ’  i.e. where the lands lay. 35 Ass. 7 Bra. Abr, tit. Certificate 

So in a writ Sur. cui in vilP, where bastardy was plead 
m~rriage replied in the county of S,, the writ wa8 awarded to the b i s h ~ ~  of 
the lands were. 

as a venue in the r ~ p ~ i c a t ~ o n ~  where the marriage shoulc ’f have beeit alleged to have 

Evesque, pt. 14. 

Year Book, 7 Rea, 5, 7 Rt 8 Bra tit. Trial, pl. 21, Thus also iir 
assise of novel d i s8e~~in  of lartds in  the diocese of ~ ~ i ~ i e b e ~ ~ e ~ ~  where the pfes of 
tardy waa set up, and a marriage ~~~e~~~~ to have h e n  had in London, the writ to 

certify WBS awarded ta the bishop of ~ i n c h ~ s t e r ,  aud riot to the Bishop of ~ 0 ~ ~ ~ 1 1 ,  
38 Ass, pl. 30, p. 231. 

2. It i s  a rule of law, that on every fact stated it1 pl~ac~itig to fiave ~appened  itr 
a foreign country, a venue must he alleged withiii the realm of Etiglarid for the 
purpose of trial, Go, Litt. 251 a. & h. 2 Meb. 316. Style, 34%- 6 Co. 47. ~0~~~~~~~~ 
cw5, ~a~~~~~ v. ~~~~~~~ Cuwp. 176, per Lard ~ a i i s ~ e l c i  ; and u ~ € ~ o L ~ ~ t ~ ( ~ l ~  Scotla~d* 
~ t o t w i t ~ ~ ~ & ~ d i n g  the union, is  itr this respect a € o ~ ~ % ~ ~ R  c ~ ~ ~ ~ ~ ~ r y .  The repiicatior1 
t~erefor5  is bad in this poiiit of view, sird the defect i s  ~ ~ ~ i ~ i ~ e { ~  out by a speciai 
d e ~ ~ r r e ~ .  

On the part of the d e r n a r i ~ ~ n t ~  the a r g ~ m e r i t ~  were as follow. 
It is trot de t~ ied~  that the ~awfu~ness of ~ a r r ~ a g e  i s  B matter of e ~ c l e ~ i ~ s t i e a ~  c o ~ ~ j ~ -  

&nee, bug it is ~ a n i € e s t  that in dower the writ to certify ought to Ita directed, riot to 
the bishop in whose diocese the Imds are s i ~ ~ ~ ~ ~ d ,  lrut t? him irt  wboae diocese the 
e~pOU8&~8 were c~ leb r~ t6d .  
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Tbia plaiuly appear6 from the form of the p r o c e ~ ~ ~ i ~ ~ g s  irt tbe  Entries. Thus in 
%at. Entr, 233 a. tit. Dower, to a count in domer the teaant pleads ne unquss 
accouple, the d e ~ a n d a r ~ t  replies, that she a t  C. in the county of C. in the parish church 
of M. was acxoupled to the said R. (her husband) in lawful ~ a t r i n ~ o ~ i y ,  and this she 
is ready to verify, when and wbere the Court shall award. 

The record goes on, “And because the conuzance of causes of tbis kind belongeth 
to the Xccleaiastical Court, therefore it is commanded W. bishop of C.  and 1,. the 
diocesan of the said place, that he, convening before him those who ought to be 
corivened, in this behalf, do diligently inquire into the truth of the fact, and what; he 
shall find thereon he shall make appcar to our justices at  Westminster by his letters 
patent and close,” Then follows the writ to the bishop, reciting the pleadings arid 
iaaue, and the parish and church Where [IS01 the espousals are alleged to have been 
had. So also in Rest. 223 h. there is a similar entry, thong& in neither instance is i t  
dearly marked in what co~uitg the lands fay. In Co. Et&. 180 b. tit. Dower,  ere 
the demand is of dower in London, to a plea of tie ~ ~ n ~ u e s  a~couple, the rep~iuatioii is, 
That the d e ~ a ~ ~ d a n t  at the parish of St. Hilary in the cou~ity of Qlarnorgan in the 
diocese of L ~ a n d a ~ ,  was accouplerl in lawful ~ a ~ r i m o n y ,  &c. ‘‘ Therefore b e ~ u s e  the 
iserre must be tried by tho bishop of the said place, it is commanded Prancis, Bishop 
of Llandaff, the diocesan of the said place, &c.” In Robinsoil’s Entr. 240, the demand 
i8 of lands in Suffolk, the plea ne iiaques accouple, snrl tho replication, that the 
demandant at Wested iti the said county, i n  the diocese of Norwich, was accoupled ; 
 therefore John, Bishop of Norwich, the diocesan of the said place is commandet1 : ’ I  

there the lands and the marriage were in  the satne diocese, but the replication is 
particular iu specifying the parish arid diocese. In Bro. Ab. tit. Trials, pl. 114, ci in 
an appeal by a feme of the death of her baron, if the Defendant pleads ne unques 
accouple iu lawful matrimony, tbie shall be tried where the espousals are alleged, by 
the certificate of the bishop of 1he place where the espousals are alleged.” To the 
same point also i s  Fitz. Abr. 220, Trial, pl. 85. 

It appears t~erefore, that the trial ought to be by the certjficate of the b i s h ~ p  of 
the diocese ixi which t h e  e s~o~sa l s  were ce l~bra te [~  : but where it  is im~ossib~e, as ii\ 
the preearit case, thak there shoul(1 be such a certjfi~~bte, there the marriage may be 
tried by the country. There are many instances where certain issues ought regularly 
to be tried by the certificate of a bishop, yet under particular circumstatices those 
issues may be tried by the country. Thus general bastardy is to be tried by the 
certificate of the bishop; but there are cases, where, if alleged, it shall be tried per 
pais ; as i 1 ~  formedon, bastardy was alleged in one who was mesne in the conveyance 
by which the demandant claimed ; and because he waa dead and not :I party to the 
writ, i t  was tried per pais, and not by the certificate of the bishop. Bro. Abr, Trial, 
PI. 10. So where the bastardy of one wba is dead comes i n  issue, i t  ehal l  be tried 
per pais, atid not by certificate, id. 1’1. 26. The rea9011 of which is thus given 2 Roll. 
Abr. 984, Trisl, pl. 17. “ I f  bastiwdy be alleged in a stranger t o  the writ, i t  shall 
be tried by &tie co~~ritry, arid not by certificate, because if it shonld be tried by the 
o r ~ ~ n ~ r ~ ,  i t  would be p e I e ~ p t o r ~ f  to the stratI~er perpetuaIly, if it  were certified @j1] 
that he were a bsstard,” and pl. 19. If ba8tar(ly be alleged in one who i s  dead, i t  
shall be trjed by the co~ititiy, and riot by the ordiuary, ~ ~ e e ~ u s e  the j u i ~ ~ m e n t  C X ~ I I ~ I O ~  

be f i t i d  So in the case of infancy, a rn~ t t e r  of spiritua~ cogt~i~~4r!ce, as b a s t a r ~ ~ ,  
ailaged in the infant, shall be tried per ptLis, ‘t, Roll. Abr. 586, pl. 34. So if  the iasue 
on ne unquss accouple is to be tried between strangers, it shall be tried by the 
country, id. 585, pl. 17. In quare impedit, the ability or rioti-ability of the clerk 
shall be tried by the orcliuaty : but if t he  ordinary refuses a clerk for non-ability, atid 
giveer notice to the patron, who does trot prd.wrrt ariother within six months, tvhererlpo11 
the bishop collates, aud the patrori brings quare impedit, and insists that his clerk 
was able, i f  the clerk be liviilg, the question whether able or not, shall be tried by 
the metropolitan by examination, but per pais, if the clerk be dead. Bro. Abr. &US, 
Imp. pl, 102. 0 Roll, Ahr. 583, Trid, pl, 1 and 3. So profession is regularly to he tried 
by tbe c e r t i ~ ~ ~ t e  of the ordinary ; but if the profession of a third person comes in 
question, or of one who is dead, it shall be tried tty the courttry. Rardres, 63, Atid 
so i t  shall be of monks and other exempts, and if the o r d ~ r ~ a r ~  ~ e ~ u r ~ ~  that; he is 
exempt from his j u r i s ~ ~ ~ ~ j o ~ i ,  theti i t  shall be tried by the co~ir~try. 2 Roll. Abr, 587, 
pl. 38. So it is where the persons to certify are iriterested : thus cirstnms of the city 
of toildon shall be certified by the inayor and aldermeit by the n1out.h of their reoorder; 



but when the city is itself c o n ~ e r n 0 ~ ,  suc‘fi c ~ ~ s t o ~  shall be tried by the c o ~ I ~ ~ r ~ ,  
Hob. 86. 

With respect ta the wast of a venue, which is assigr~%d 8s a cause of ( ~ e ~ u r r e r ~  i t  
is to be observed that Ections OX law are iuvet~ted for the furtherance of justice, and 
shall never he ~ o n t r ~ d ~ c t e d  80 as to defeat that end, though for every other purpo~e 
they may be coiItrad~ct~d. The fiction of a venue with a videlicet~ is barely for a 
mode of trial ; to every other p u ~ ~ o s e  therefore it ahdl  be eoti trar~ic~d} but riot for 
t h~purpose  of saying, the caiise shall not be hied. Mo&p v, ~~~~~~~~, Cowp. 177, 
So here it shall not be insisked on for tho pur‘pose of preventing a trial. 

“In au action an a policy of assurance, the plaintiff declared, that the Defendant 
u~ide~took that such a sbip s h ~ u l d  sail from ~ e l c o ~ b e  Regis irr   ors sets hire to AbheviIle 
in France, safely, without violerice, &e. and alleged that the said sbip in sailing towards 
Ahbeyille, that i s  to say in the river of s o ~ m e  i t t  the realm of Fraiio0, was arrested 
by the French king, 11521 whereupon the parties came to issue, whether the ship was 
80 arrested or not :  and this issue was tried at  Nisi Prius before ~ r a ~ ~  Ch, J., in 
London, and found for Plaintiff; and it was moved in arrest of j ~ i ( ~ ~ m e t i t ,  that this 
jssue, arising merely from a place which is out of the realm, could riot he tried : and 
if it  could be tried, i t  was said it should be tried by a jury from ~ e ~ c o ~ h e :  but it 
was  answer^ atid resolved, that this issue should he tried where the actioit was 
brought. 6 Co. 47 b. 4 Inst. 143.” 

“In the King’s Berich the case was, a chat tix party by 
deed inden~ed wa9 made at T h e ~ ~ o r d  in ~ o ~ f ~ ~ ~ ,  between E ~ a n ~ e i i s ~  C o t t s t a ~ ~ t ~ ~ e  of 
the oue part, rnd Hugh Gynrie of the other part, by the  which Constantine did 
coywrant with Cfyntie, that a certain sbip should sail with merchatrdixes of Gynne to 
Muttre1 in SpaETt, and there should remain by crrtairi days, upoti the breach of which 
~ o v e n ~ u t ,  Cyntie brought an action of debt for 5001, iipon a clause i t ,  the chatter, a d  
aIie~ed the breacb of the Gover~ant, for tha t  the ship did not reKnaiii at ~ ~ i t t r e l  iri 
Spain by so many days, a3 were limited by the covenant : whereu~oi~  issue was taken, 
and kried before Sir ~ h r i s t o ~ ~ h e r  ~ r & y ~  Ch. J, of ~ i i ~ ~ ~ t ~ d ,  and foulid for the P f a j n t ~ ~ ;  
and in srreat of judgment i t  was shewrt, tha t  this iasue did arise out of a place totally 
and merefy in SI foreign kin~dom, oiit of the realm, from whence no jury of twelve 
men could Come, and the trial was i t isu~eieI~t.  

“But  it was adjudged bg Sir ~hristopher Wray, Sir Thomas Qawdy, and the whole 
C o ~ ~ ~ t  of B. E., after great d ~ ~ i ~ e r a ~ i o r t ,  that the P ~ a i ~ ~ j ~  ~h~~~~~~ r e c # ~ ~ r  his 5001., 
besirlee his damages and costs, far t’riat the charter party whereon the aotiorr is brought, 
was made a t  T~etford within the realm, arid the trial being in the same place where 
the action was brought, was sufficient. 4 Inst. 141, 142. Co. Litt. 301 b.” So too 
when pnrt of the act, especially the original, is done iri Eugldnd, and part out of the 
realm, that part which is to be p ~ r f o r ~ e d  out of the reafm, i f  issue be taken tbere- 
upon, shall be tried here by twelve men, and tbose twelve men shall come out of the 
place where the writ is b r o t ~ ~ h t .  In Bro. Abr. tit. TriaIs, pl. 93, 
i$ i s  holden, that in divers cases, jurors shall take cogriizarice of an net clone in atiother 
CoutItry, as of s h ~ p ~ i t i g  ~ e r c h ~ ~ ~ ~ ( ~ i z e  to V ~ i ~ ~ c e ,  or of f r e ~ g ~ t ~ i i g  a ~ ~ r e i ~ K i  ship to 
&u&aux a~a ina t  the statute, and of an d i a n  borti beyond sea ; those things shall be 
tried in ~ n 8 l ~ t i d ,  and a foreign eouiitg shall try rlamages in atrother c o ~ ~ r ~ t ~  : and the 
jarore of one county shall finif the n ~ a ~ i ~ ~ g  of a grant of a r e i i ~ c h a r ~ e  in [163J one 
aounty, out of lands in another oouaty, and a leass and release made in a f o r e ~ ~ t ~  
~oui i ty  shall be tried in the coilrrty where the land lies, and a retairi~r of services 
beyond sea shall be tried in England. 7 H, 7, 8. 

So it i s  said that if an act be to Ita done alI beyond sea, it canFio~ be tried in 
EtI#land ; but where part is to  be done in England, tha t  part beyond sea, it may be 
tried iu EtigIand. So where an agreement is at land, arid 
a p e r ~ o r ~ a u c e  at sea, it shall be tried where the n~ieemerit is rtiade ; and saying in 
partibus t r a n ~ r n ~ r i n ~ ~  itifrh proeZtirtm, is idle. 12 Mod. 34, C m  v. G‘ury. 

This is a p~oceedi~ig in dower, and to the declara- 
tion there i s  a lea tha t  the ~ e ~ a t i ~ l ~ r ~ t  was never accoupled to Thomas Ilderton, 

the dem~nd~uk ,  on the 6th of September, in the year of our Lord 1774, was accoupled 
$0 Thomas ~lder ton  deceased, in lawful ntatrimony at  E d j n ~ ~ ~ r ~ b ,  in that, part of Great 
Britain called ~ c o ~ ~ a ~ d ,  arid the r ~ ~ ~ i c n t i ( ~ r ~  c~!~cl i i ( l~s  to the country. To this reptica- 
tjon %here is a special demurrer, Tho d e ~ u ~ r e r  skates for cause, that t‘he supposed 

2 b l l ,  Abr. 579, pt. 2. 

;So too in Pasch, 28 Elk. 

Co. Litt, 261 b. 

Bro. Abr. Trials, pl. 154. 

LORD k t r E P  ~ U ~ T I ~ E  EYRE:. 

~ e e ~ ~ e d ,  iu law r ul m ~ ~ r ~ ~ o r ~ y .  TO this plea there i s  a ~ ~ p ~ ~ c ~ t ~ o n ,  whiub states that 
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marriage in the repl~cation mentiot~ed, d~c la r j t~g  i t  to have been ~ l ~ b r a t e ~  i t1  that part 
of Great ~ r i ~ a i ~ i  called S c o t ~ a n ~ ,  is tiot a mar~iage ~ ~ , h ~ r e b y ,  or by reason w h e r ~ o ~ ,  tbe 
demandant can by law claim or intitle herself to have any dower of the teiiem8nts 
above mentioned. There is also another cause of demurrer alleged, That the Plaintiff 
has not laid any place by way of venue, where the supposed marriage was bad. Tbere 
i s  a third cause, That the replication is ill concluded, by being concluded to the 
country, and by having by that couclusion attempted to put in issue, arid draw to a 
trial by a jury of the country, a matter that is not by law triable by a jury of the 
country, but which is of ecclesiastical cognizance, and which ought to be tried by the 
certificate 01 the bishop, to whom the right of certifying, whether the Plaintiff and 
Thomas Ildertori were or were not accoupled i n  lawful matrimony, belongs : and also 
for that i t  does not appear to the Court, by the said replication, to what bishop, or 
other epiritual judge or person, arty writ can or ought to be directed or sent, to inquire 
and certify, whether the Piairit~ff was a e c o u ~ l e ~  to Thomas Ilderton deceased, in IawfuI 
matrimony or not ; and there is a jo~nder in c~emurrer. 

[l64] Upon the argumen~, the first cause of d e ~ u r r ~ r  having been abarldo~Jed, the 
reaidue of these cames reaolves itself into two questions, which have been very ably 
argued at the Bar ; sod the Court always feel themselves obliged to the Bar, when 
they will have the goodness to examine questions of this sort, with that diligence 
which they have used upon the present occasion. The first of these questions is, 
Whether the Plaintiff ought in tbis case to have concluded to the country 1 The 
second question is, Whether the replication is either informal, or substantially defective, 
for waut of a venue? In support of the demurrer, and upon the first question it has 
been argued, that  the matter of this replicatian is exclusively of ecclesiastical cogttia- 
ance ; and a passage from Glanville, book 7, chap. 13 and 14, has beeo cited i n  support 
of these propositions, that in intendment of law, B jury is not competent to  decide 
upon thin matter ; that there was in tbis case no necessity for excluding the ecclesi- 
astical jurisdiction ; that in cases of bastardy, which it wae said are not dis~ingui3~ahIe 
from thie case, a writ always goes to the bishop of the diocese where the lands lies 
without regsrd to the place where tbe espousals were had, or where the birth was; 
and that the analogy directs how the writ should be directed, where there happens to 
be no bishop having jurisdictioIi in  the place, where the demandant states herself to 
have been accoupled ia lawful matrimony, and consequently, that i n  this case the 
damandant should have prayed a writ to the bishop where the lands lay, and ought 
not to have concluded to the country. 

Hares autem legitimus, nullus bastardus, 
nac aliquis qui ex legitim0 matrimonio non est procreatus, ease potest. Verum s i  quia 
versus aliquem, hareditatem aliquam tanquam hares petat, et alius ei objiciat, qubd 
hmree inde esse non poteet, ea quod ex legitiino matrimonio 11011 sit natus, tunc quidem 
@citum iUud in cnriL Domini Regis remanebit, et  rnandabitur arcrchiepiscopo vel epis- 

lo&, quod de matrirnonio ipso coguoscat; et quod inde judicaverit, id domino 
Regi vel ejus justiciariis, scire faciat, et per hoc breve.” 

Then follows the form of the writ ‘‘ Rex arcbie~iscopo safutem, veniene. mrsm me 
$v. in curik me&, petiib versus E. fratrem suum, quartam partem feodi unius militis in 
ill& vil& sicut jus suum, et  in quo idem R. jus non habet, ut W. dicit, [166] eo quod 
ipse baetardus sit, natus ante rna t r imor i~u~ matris ipsorum. Et quoniam ad curiam 
meam Doit spectat agrioscere de bastard&, eos ad vos rnitto, rnandans u t  in curi& 
Christianitatis, inde facistis, quod ad vos spectat, et  cum loquela illa debitum corhm 
vobis finem sortita fuerit, mihi literis vestris significetis quid inde coram vobis acturn 
fuerit, &c.” 

Now i t  must be acknowledged, that the language of these passages very distinctly 
marks the ground and principle upon which the temporal courts have sent their writs 

the hiehop, namely, that the cognizance of lawful matrimony belongs to the Court 
Christian, and not to the temporat courts. “Placitum illud in curil Domiui Regis 
remanebit, et  mandabitur archie piscopo vel epismpo loci, quod de m a t r j ~ o n i ~  ipso 
Qogt~OBCat, et quod ind$ judicaverit, id scire faciat ” are strortg WOt’dff, and the l a ~ g u a ~ e  
of t h e  writ, q u ~ r I i ~ r ~  ad curiam meam non spectat ag€ioscer~ de bastardi~, 80s ad vos 
mitto, mandarts ut in cur& C h r i s t ~ a r ~ i ~ t ~ s  iode faciatis qnod ad voe s ~ e c t a t  ; et cum 
loquela ilL debitum c o r h  vohis firtem sortits fiterit, mihi literie vestris si~nificetis, 
quid irid$ cownn vobis actrim fuet.it,f’ is still stronger to mark the Rei180 of the time in 
which Glariville wrote, that questions of ruutrimony and bastardy were exclusively of 

The paasage in Glanville is as follows : 

C. P. rv.-l6 



ecclesi~t ica~ ~oguizaiice~ and that a jury was at that time thought to be not c o ~ p e t e n t  
to  decide upon them questions; or at least if they do not go so far, as a jury not 
being t h o u ~ h t  ~ o ~ ~ e t e ~ i t  to  the decision of these ~ue5tioiis, they shew that the Court 
itseLf wae not ~ ~ p e t e n t  to such e~a~ i r i a t io? )  and decisiori. 

It w a ~  agreed by my Brother Adair, that the ~ a t r ~ r n o ~ i ~ o f  which the Court 
C h r i s ~ i ~ n  hrne at this day e ~ c ~ u ~ ~ ~ e  c ~ ~ ~ ~ a ~ ~ c e *  is lawf uI m ~ t r i ~ o i ~ ~ ,  as O~PQSed to 
~ a r r i ~ g 6  io fa& atid tha& it was e s s e ~ ~  that the ~ a r r i ~ ~ e  Ehoulf~ be lawful in two 
cases only, in the w e  of dower and in the case of appeal : but i t  is very obvious that 
~ l a n ~ i l l e ,  in the passage which I have read, draws IIO such line ; he supposes that in 
t h s  ease of b ~ a t ~ r d y ,  sr ~ a ~ d a b j t  episcopo, &c. quod de m a ~ ~ i ~ o t i ~ o  ipse cogi¶oscat.’~ 
~ l ~ n ~ ~ l i e  wrote in the time of etiry the Seeo~id, a t  which time the djstinct~ou 
b e t w ~ ~  general and s p ~ e ~ a l  b ~ t a r d y  had not beett i n t r o ~ u ~ e ~ .  The s t rug~le  for 
l e g i t i ~ a t i ~ ~  the issue bow before ~ a t r i ~ o ~ ~ y ~  which is recor~ed in the statute of 
~ e ~ t o n  (2 Inst. 961, SO Eeitry 3, c, 9, s e e ~ s  first to have suggested the plea of special 
b~stardy, and it is observ~ble~ and i s  ~a te r i a l ,  that the Temporal Courts, from that 
time, withdrew the eo~n i~a i i ee  of [I663 special  bastard^ froin the Court Gbristian, 
In succeed~ng times, other eoIkside~atjoris induced the Tem~ora l  Courts to w~thrlram 
from the ~ o ~ n j ~ a ~ ~ e  of the Court ~ h r i s t i ~ ~  the q u e s t i o ~ ~  of m$tr~mori.~ and of baatard~, 
in a variety of eases. It1 b a ~ ~ a r ~ y ~  the trial by the c e r ~ i ~ ~ t ~  of the ~ i s h o F  takes pIace 
at this dag, orrfg in the cas0 of a gewraI al~egatior~ of b a s & a r ~ ~ ,  atid that ody so Ioirg 
as ?&e pmty is Ii6ng, ,tlrid not only ~ iy~ t ig ,  but a party to the suit, anti riot only a p r t y  
to the auit, hu t  adult; in matrimony, as is agreed by my Brother Adsir, in  the two 
cases only of dower and appeal, I t  is not therefore to Gla~~ville that we must resort 
for the ~ e ~ e n t  state of the law respect~iig the  trial by Cert i~ea~e of the bishop; arid 
when we >advert to the o r d i n ~ ~ y  e o ~ r s e  of ~ r o ~ ~ e ~ i t i ~ ~  in  ever^ oue of those cases 
w ~ ~ c h  have been ~ ~ t h d r a w ~  from the c o ~ r ~ ~ ~ ~ i ~ c e  of the C o ~ ~ r t  C h r i ~ ~ i a r ~ ,  i t  will be 
~ ~ ~ ~ s i ~ e  to mainta~tJ thst, iu i r ~ t e ~ i ~ ~ e u t  of lam, a jury is not ~ o ~ p e t e ~ ~ t  to try 
questions of ~ a t r i ~ o I t y  or bast~rdy. The true pro~osition is, that the common law is 
geaeral and ~ ~ ~ ~ d a ~ e i i t a l ,  that the particular tiials by the Court ~ ~ r i s t i a t ~  are to be 
considered as ~ r i ~ ~ ~ e ~ e s ,  and as such in their ~ a t u r e  p a r t ~ c u ~ ~ r ,  that every thittg w h i ~ ~  
is rtot within tbe pri~ilege belo~igs to the ~ o ~ ~ o n  law, ~ ~ s p e c t i ~ ~ g  t h i ~ ~ g s  wbioh have 
been cousidered irr early tirnea as  rope^' to be tried by the ~ e r t i ~ e ~ t e  of the ~ i s h ~ ~ ~  
if for good reasot~ they ought not to he so tried, OP if from part~cular ~ i r c u m s t ~ ~ c ~ s  
they canuot he so tried, the c o ~ ~ o r ~  h w ,  out of its own ~ ~ e x h a ~ s t i b ~ e  f o u ~ i t a ~ t ~  of 
justice, must derive a~ lo~her  muda of trial, atid that mode is the trial by the ~ Q u ~ t r ~ *  
I t  was upon these principles that the case of apeciaI bastardy, aod every orre of the 
otber CSBS which X have alluded to, have been sent by the Temporal Courts to be tried 
by the c ~ 5 t r y ,  if~stead of being tried by the c e r t i ~ ~ a t e  of the bishop; atid they will 
be foui~d a p p ~ i e a ~ ~ e  to every case in which the law of ~ ~ g ~ a r i ~  bath ~ ~ ~ j t t e d  of airy 
special mode of trial ; fur ~x~s~ar~ce ,  the trial by ~ns~ectioIi, by t 5 escheator, by the 
certi~cate of the ~ a ~ s h a l  of the k i f ~ ~ ’ s  host, by the c e r t ~ ~ e ~ t e  of the recorder of ~otidon,  
itay, even a t  the triai by the record, arid i r t  short, every other kiird of trial that can 
bs stated, 

But i t  kas been argued in support of the (~emurrer~ that in this case there is EIO 
~ ~ ~ ~ 5 i t y  for dep~r t~ r ig  from the ~ n t i e u t  and usual c o ~ r s e  of trial, O X  an issue joitied on 
the m a r ~ a ~ e  iu dower ; that this ~ ~ r r ~ a g e  alleged to have taken phee in ~ i i ~ ~ ~ i ) r ~ h ,  
in that part of the u ~ i t e d  k ~ j ~ ~ d o ~  cadled ~co t l~ r Id ,  may [157j be tried by the certi~cate 
of the ~ ~ $ h o ~  of that d ~ ~ e e s e  in which the county where the writ is ~ r o u ~ h t  happens to 
lie, This is [lot ~ ~ ~ i ~ o r t e d  by the a u ~ h o r ~ t y  of arty case a d j u c ~ ~ ~  in point, but i t  is 
argued upon the analogy which the present case bears to a ~ j u d ~ ~ d  cases, and 
~ ~ ~ t i c u l a ~ l y  to the case of general bastardy, where the writ to the bishop i s  said, and 
f believe truly said, to be always sent to that ~ ~ s h o ~  in whosu diocese the lands lie, 
or, more ~ r o p ~ r ~ y ,  where the ~ e ~ a ~ ~ a ~ ~ t ’ s  writ is ~ ~ P o ~ i ~ h t ,  But there will be foutld 
na a n a l ~ g ~  ~ t w ~ e ~ ~  those CaSes and the preseut, I have observed that the writ to 

only where there is a plea of getterat b a s ~ a r ~ y ;  kho r e ~ ~ l i ~ ~ t i o r i  to 
h it may specially allege the eapou6~ls of the p a ~ ~ I ~ t e ,  or the birth in 
~~uour i t s  to ~ ~ o t h i r i ~  more thari an avermerIt that the d~mar i~ar i t  was 

mulier, and not b a s ~ a r ~ ~  ; arrd in some of the year hooks, a ~ r i ~ ~ e ( ~  by Brooke, in his 
tiitle I‘ ~ s t a r d y , ”  the s~ecial  aiIe atiori of e s ~ ~ ~ ~ i s a l s  and birth is ~ i s ~ ~ l o w e d  by the 
~ ~ r t ~  and the d 6 ~ 8 n d a ~ ~ t  is driven to add et eic  er, et non bas ta r (~u~ ; I ’  SntI 
in oiie ot the cases in ~ a r t ~ c ~ ~ l ~ r ~  ths who l~  ~ p ~ ~ ~ & l  a ~ l e ~ ~ ~ i ~ i ~  is left out of the record, 
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and  nothing entered, but that the demandant was mulier, e t  non bastardus (pi. ZO), 
and so the writ weilt of course to  the bishop of the diocese where the larids lay, and 
in that case could by no possibility go to  any other bishop. 

Upon whatever ground it proceeded iri bastardy, the writ always merit to the 
bishop af the diocese where the lauds lay. Now in the case of dower, if a general 
replication to a plea of ue unques accouple in loyal matrimonie is admissible, there, 
by analogy to the case of bastardy, it might be argued that the writ should go to  the 
bishop of that diocese where the larids lay, upon a fouridation common to both cases, 
that the birth iii wedlock iii bastardy, or the lawful marriage iri dower, should be 
intended to  have takeu place in the county where the lands lay. But as in  most of 
the cams of dower, atid probably in all, the  replication is special, of espousals iri a 
particular cburcb, i r r  a particular county arid diocese, arid as the writ to the bishop 
has usually gone to the bishop of the diocese where the espousals have been alleged to 
have been celebrated, and as I have been able to find no case, in which the espousals 
having been alleged to have been celebrated iii aiiother couoty, and in another diocese, 
the writ has yet gotie to the bishop of the diocese where the larids lay, there soems to 
be no manner of aiialogy betweeri the case of bastardy and dower. To whatever [158] 
biahop the writ in either case is directed, i t  is serit to him as ordinary, as having either 
in fact or in the intendmerit of law, cognizance of the question. The ordinary acts as 
a judga, it1 a cause regularly instituted before him : one of the reasons for not sendiiig 
a writ to the bishop, where a party who is attempted to  be baetardized is dead, or a 
stranger to the suit, is, that the suit in the Court Christiari cannot be decided betweon 
the parties ; i t  is a false reasoii to say that it does not go in that case because it is 
peremptory; i t  is peremptory because i t  is the judgmeut of a Court of competent 
jurisdiction, in a suit betweeii the parties. If under any circumstances, the writ goes 
to a biehop within whose diocese the espousals were in fact not celebrated, i t  is pretty 
clear that he might declirie certifying. 111 oue of the cases that weie cited, it was said 
expressly, that he might return by way of aiiswer to  the writ, that the place of the 
espousals alleged to be withiii his diocese was riot sithiri his diocese, which returu 
could not be admitted i f  the writ might go to airy bishop, in respect of the matter 
being i t 1  its nature of ecclesiastical cognizauce. All the analogies of law contradict 
that iiotioq. In the theory of our law, a juty of oiie courity could not try a matter 
of fact arising in another county. If we are to resort t o  analogy, let 11s consider how 
the law atands reapectiug the certificate of the bishop. Iri the case of profession, the 
writ s e n t  to the bishop of that diocese iri which the religious house was situate, upor1 
the presumption that he was the ordinary, arid could examine ; but if the religious 
house happened to be exempted, as was frequently the case, this was a sufficient return 
to  the writ, and the trial by certificate could riot be had. If a question arises in quare 
impedit, the writ goes to the bishop of the diocese to certify, but if the bishop claims 
ariy thing more than as ordiiiary, so that he may be tl disturber, the writ canriot go 
to  him, for ha is interested : in that case i t  does not go to ariy other bishop, but i t  
goes to his metropolitari. Why?  Because he ia superior ordinary. Suppose the 
case then to arise in the diocese of the Archbishop of Cauterbury, who has 110 
superior ordiilary, and he was a disturber, atid consequently the writ could not go to 
him, all the analogies of law exclude the idea of the writ being sent to any inferior 
ordiuary ; in that case, therefore, it is evident that in a matter confessedly arising, 
not only within the kitigdom, but even witbiri the diocese wheie the writ is brought, 
arid where the  lands lay, there could he no wiit to the [la91 bishop. If ia all cases 
in which a writ goes to the bishop, the writ is sent to that bishop who has, or is at 
teaet presumed to have, jurisdiction of the subject matter ; if it ie sent to him as 
ordiuary, and in no other character, and if where i t  cantrot be seut to the ordinary, 
eveu within the kingdom, it ctlririot be sent to a bishop a t  all, upon what principle, or 
upon what analogy of law, cau a mariiage distinctly stated to have been celebrated 
out of any diocese, out of ariy actual or presumed jurisdiction of ariy ordinary, nay 
out of the kirigdom, be serit to any bishop to be by him iiiquired iiito and certified? 
If the trial caouot be by certificate, we lay i t  dowri as a proposition futidamental arid 
incontrovertible, that the trial is to be by the couutry : and for a reaaon that is 
unanswemble, that there may not be a failure of justice. This is not a point to be 
debated, but they who have the curiosity to enquire what has been dorte in oases of 
a similar exigericy, may fiiid i n  Sir Thorns9 Hardres’s Reports, 65, several instances 
collected by him in au argumeiit delivered by him, of caaes, in their own nature 

. 



triable by the bishop's certificate, sent to be tried by the country, upon the par~icular 
c~rcumatance~ of those case&. Oue of them is taken from the Year Book 2 Richar~ 
33 & 4, arid i t  was trespass for taking of goods : the ~ e f e t I d a r ~ t  pleaded a wili by 
whiCh he wag constituted executor, and so eu t i t ld  himself to  the goods in questiou, 
which had been the testator'a~ The P l a ~ r ~ t j ~  said, that after the wili was made, 
whereby the Defendatit was sppoirtted to be axecutor, the testator made another will, 
wherein bs appointed the Plaiutiff to be his ttxeoutor; the ~efetidati t  pleaded that 
the  Pope, by bie bull, had delegated such a one to examine this matter, who had by 
reritence apuulled the will by which the Plairitiff claimed. I t  was resolved, that 
b~caune this matter waa not triable by the cer~~ficate of any bishop of ~ ~ i ~ l a u d ,  to 
whim the Court might write, that therefore some matter must be put in issue triable 
per p~triam, ne deficiat justitia. 

The aeoood question which arises upon this dmnurrer, is, whether in point of form 
or ia s u b ~ a n ~ ,  it was n e ~ e ~ s ~ y  that the P l a ~ n t i ~  should have alleged that the 
eapourala were ce leb ra~d  in some place, within some county ixt England, in order to 
a trial by the eouutry~ su~positig that such is to be the trial in this oase? I must 
cona~ude that this in8ert i r~~ of a place has been * r ~ ~ ~ o u s l y  avoided, catisiderj~~g the 
c i r c ~ ~ ~ ~ ~ c ~  iu which this ~eplication has beeti framed : I suppose from an appreheu- 
~ 1 6 ~ ~ - s ~ o n *  in my j u d ~ m e i ~ t  u n ~ o u t i d ~ ,  that the a l ~ e ~ ~ n g  a place w~thin a co~Iiity, for 
the purpose of trying here a matter arising irr a foreigu country, might have assisted 
the a~gUol8trt in favour of a trial by c ~ r t i ~ c a t e ,  The leaving the replicatiott open to 
this objection, undoubtedly gives great advantage to the Defendatit, because, if he 
can maintain that i t  is the established form of replioittion, in similar oases, to allege B 
place within a couuty in ~ r ~ ~ l a n d ,  the want of it will support his ~effiurrer, it being 
~ p e c i ~ ~ y  aasfgned for cause, though in truth i t  be but 26. meie form, and not a t  all 
e s s ~ ~ i a l  to the real justice of the case : arid if it slrould in the restilt be found that 
these is no such e s ~ b l ~ s h e d  form of r e ~ l i ~ a t i ~ n ,  the Defendant has still this a ~ ~ ~ a n t a g e ,  
that he will be a t  I~berty to insist that the replicat~o~i is in this respect ~UbstaritiaIIy 
defective, a d  that in this respect, t h e r ~ € ~ e ,  the demurrer will hold. The question 
of mare form must be decided by the books of entries; but no oiie entry has beeii pro- 
duced, in a case exactly similar, artd very few$ if airy, in Gases a~t~logous,  that is, 
where any matter arising in 8 foreign country is replied. Forms of declaration8 
s ~ ~ ! J g  ~ & t t e r s  arisiug it1 a foreign cour~try, or even pleas, are no ~ r e c ~ d e n ~ s .  ~ ~ p l ~ c ~ ~  
tions stand upon their own ground in this respect; they have refererice to the 
dec~aration, they ~ a i n t a ~ n  the declaratiori, and they cannot be eritirely  separate^^ from 
the declaration, in the way in which a plea in  bar may. They may therefore have 
the ~ a i e t ~ n ~ e  of the declaratioe, as far as Goneerns the allegation of a place within EL 
coutity of ~ n g l a ~ ~ ,  for the mere purpose of trial. The cases cited on the part of the 
D e ~ n ~ a n t ,  for another purpose, proving or t~r id i r~g  to prove that special e s ~ o u s ~ l s  or 
birth in a ~ o ~ h ~ r  couri~y a h o u l ~  be tried where the writ is ~ i o u ~ h t ,  arid many other 
cases whiah at.e.to be found in tha books, some of which were aIso cited, of matter 
r e ~ e c t ~ n g  the ~ 8 r ~ o n s ~  when pleaded in a b a t e ~ e t i ~ ,  being tried where the writ is 
brought, su~oietitly establish that the re~licatioI1 may borrow a place, for the mere 
purpose of trial$ from. the de~laratio~i, of which I make no other use at  present, tharr 
to 8hew that forms of decIar~t~oI~a, and of pleas in bar, are no prece~ents for forms of 
replicatiQ~, and I conclude, that this objection to the replication, considered as an 
o b i e c t i ~ ~  of form only, and to be s ~ i p ~ o r t e d  only, because it is e s p e ~ i ~ l ~ y  assigned for 
cause of demurrer, i s  not so maintaitred as ta oblige us upon fair gi ourtd of form ta  
say, that this repli~ation is ill. Goxisidered as an objection in subs~artc0, I am ready 
to agree t6at it [I611 is by uo means a trivial objection j our books are full of cic~os 
upon the subject of venues, and the doctri~ie is very nice and cuiious. It was 
a n ~ e u ~ l y  the O ~ ~ I I ~ O K I  of lawyer6 that a jury of one courity could not try any ~ ~ t t e r  
arising within another County, and a foreigu county was almost as formid~ble a thing 
in point cd jurigdiution to try1 as a ~ o r e i ~ n  o o ~ t r y .  The pIace th~refore in whi& 
every alieged fact wag done, waa to be shewri tipou the pleadings, t h a t  i t  might be 
knawn to what  count^ the jury ~ ~ o c e s s  should go; and if  the facts arose in two 
cormties, or in oonfinio comitatuurn, that the proeesa might go to both c~ur~t ies .  f b e  
old law too being, that the jury were to come de vicineto, there was another n e c ~ s ~ i t y  
created far very great part~cul&r~ty and n i c e i ~ ~  in Iayitig venues. But wheri, in 
prmess of time, masculine sense had so fsr c ~ n t ~ ~ l l t t d  the former doctrine of venues, 
that iu respect of all ~ a t ~ e c s  t r ~ ~ s i t o ~ ~  ifi their nature the ~efer;dacits were o b l i ~ e ~  to 
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hy the vetiues of transactions they alleged in their pleas in  the place atid county in 
which the Plaintiff had laid his declaration, and since tbe statute 4 Ann. (c. 16, s. 6) 
has directed that the jury should come de corpore comitatfia, the law of venue8 will 
be found to be very  substantial^^ a ~ t e r e ~ ,  and to lie in a Trery narrow compags j and the 
d i ~ t i n c ~ o n  between laying no Venue a t  all in a plea, and being obliged to lay the same 
venue as is to he found in the declaration, will not be a very substantial oite. The 
principle now is, that the place laid in  the declaration draws to it the trial of every 
thirig that is transitory, and i t  should seem that neither forma of pleading, nor 
ancient riiles of pleading established upon a different; principle, ought ctow to prevail (b).  
I have said that there was R time when a foreign county was atmost nq formidable a 
~ i ~ ~ u J ~ y ,  with respect to mere trial, as a foreign country ; and in respect of ~ a t t e r s  
arising in &e one or in the other, as far as respects the trial merely, there ia no differ- 
ence between them. All matters arising in a foreign country must he considered, for 
the pucpose of triall as transitory ; there can be no reason for preferrirtg the trying 
them in one county rather than in another. When the old doctrine prevailed, i f  a 
matter aroae in Ireland the judges thought theniselves obliged to take the jury de 
vicineto of the borders of the English county nearest to Ireland; but since that 
~octririe has been justly ex~ lo (~ed ,  if a Defen(1a~~t were to plead a matter arising iu a 
foreign country, be would he ohIiged to Iay the same venue a8 was laid in the declarr- 
tion, which brings us  [162] again to the distinction between being obliged to repeat 
the venue, which is in the declaration, arid laying no venue at  all, which appears tn 
me, I oonfess, to be a distinction without a differenoe. It may be aaked, shall we then 
assume jurisdiction to try matters arising in a foreign country, without even the 
colour which the fictiou of tbe parish of St Mary le Bow in the ward of Cheap has so 
long s u ~ p l i e ( ~ ~  Certaic~Iy not: of matters arising i n  a foreign co~ in~ry ,  pure and 
unmixed with matters apising in this couI;~ry, we have no proper original jurisdi~tion ; 
but of such matters as are merely transitory, and follow t h e  person, we acquire a 
jurisdiction by the help of that fiction to which I have alluded, and we aanrrot pro- 
ceed without i t : but i f  matteis ariaing in a foreign country mix themsdvas with 
trarrssctiona arising bere, or if they become iricidents in an action, the cause of which 
arises here, we have jurisdiction, arid according to the case in  12 Mod, the fiction need 
not be resorted to a t  all, and if ~esorted to, the effect wilt be not to give jurisdictioIi ; 
and if s place had been before named, for that part of the trarisaction which arose 
here, i t  w d d  have no effect even as to the trial. In the very infancy of commerce, 
and in the strictest times, as I collect from a passage i n  Brooke, Trial, pl. 93, the 
cognizance of matters arising here, was understood to draw to it the cogriisarice of all 
msttera arising in a foreign country, which were mixed and connected with it, and i n  
these days we should hardly hesitate to aErm that doctrine, 

The result is, That there are no p r e c ~ ~ e r i ~ s  to bind the case in point of form, and 
if there were, the law has been so rltered, that they ought not to b i r d  In  poirit 
of subatanee, the question on this marriage in Scotland arising ~ r i c ~ d 6 ~ i t ~ l ~ y  in a suit 
in domer, of which we have original jurisdiction, is for the purpose of this cause within 
our jurisdiction, without the assistance of a fiction ; and the venue for the mere 
purpose of trial, being necessarily the venue laid in the declaration, the inserting i t  
in the replication would have been nugatory, aad the want of it can do no harm. 
We are therefore of opinion that the De~&rIdant  i s  6 r 1 t i ~ ~ 6 ~  to judgment in her 
favor. 

Judgment for the Demandant. 

C163J FRENCH AND HOBSON aguimi! CAMPBELL. Wednesday, June 19th, 1793, 
Bills of exchange were drawn by A. in England on B. in the East Indies, payable 

60 days aftar sight, and a bond was e~itered itito, conditioiIe~ to be void if the bills 
should be duly paid in India, or come back to England duly ~rotested for non- 
paypent aid the amount of them paid by the obligor within a certain time after 
the? shlQuld be 80 returntld protested for non-payment. The bills were w n t  to 
Indias but before they arrived, B. the drawee had left the country, arid his agent 
there refused to accept them. They were then protested in India for rio~i-~c~eFtarJce, 
seat back to ErigI~rid so protested, arid being d resented to the drawes here for 


