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and for this plain reason, that what passed between them in that c o ~ n i u n i c a t i o ~  may 
have beeu altered arid shifted in a variety of ways, but what they have signed and 
sealed was firialiy settled, It would destroy all trust, it would destroy all security and 
lay it open, u€i~ess the parties are completel~ hound by what they have s i~ned  and 
sealed. But it is said that, admitting the getieral rule, the particular c~rcumstan~e of 
the testimony given by the ~ t to~ ,c i e ,~  for the party forms an e~ceptioxi. The C w r t  
would certainly feel itself under no d i ~ c u l t y  which way to act, if the party for whom 
Earborne was the attorney, were before the Cow t ; hut he being dead, and no discovery 
appearing tQ  have been made by him, the circumstance of the attorney for the party 
being a wituees, to i~ivaljda~e the security against the repre~ej~tative of his employer, 
seems to be a strong ~ o n ~ r ~ a t i o t i  of the general rule, There is no thin^ so d ~ n ~ e r o u s  
ae to permit deeds and conveyances after the death of the parties to tbem, to be liabla 
to have new terms added to them, on the disclosure of the attor€iey in a matter in 
which he could meet with no c ~ t ~ t r a d ~ c ~ i o t i .  Bat this opinion is perfectly without 
prejudioe to any ~ ~ p ~ I i c a t ~ o ~ 1  which may he made in tbe lifetime of the party, X give 
110 opinion bow far the Cuurt might sartctioii such a requisition, or: e ~ r c u m s ~ ~ ! c e s  of 
this kind being disclosed. I wish to be L~tidera~ood as coiI~ i l i t i~  myself par-[6651- 
t i c u ~ a r l ~  to the mode of a~plic~tioI1, and to  the eviclence by which i t  is s ~ ~ ~ ~ ~ r t e d  
in  the praaent oase. The Court therefore must discharge the rule, but ~ e r t a i ~ l l ~  
without oosts. 

Role dischar~ed without costs. 

SILL AND OTHERS, Assignees of Skirrow a Bankrupt, ugaimt ~ ~ ~ S ~ ~ ~ ~ ~ ,  
We~~tiesday, July 13tb, 179 1. 

[Referred to, ~ f i ~ l Z ~ s  v. ~ 7 ~ n ~ e ~ ,  1795, 9 H. €31. 408 ; Swtt v. Bentley, 1885, 1 Kag & J. 
283 j 1% re  ~ ~ t ~ ~ ~ t ,  1891, 39 W, B. 297 j In ye ~ ~ & ~ e ~ l ~ ~ ~  ~ ~ e ~ ~ u ~ € ~ ~ e  avid ~ ~ ~ n c ~  
~ ~ ~ a ~ ~ n ~ ~  [18911 Z Ch. 544 ; [I8921 1 Gh. 219 ; In  re ~e~~~~ S&ip 0 ~ ~ ~ ~ ’  C ~ ~ ~ u ~ ~ ,  
IS94f 1 Xr. R. $3.2 ; Mima &a@ S t e a ~ ~ ~ ~ ~  ~0~~~~~~ v. Chartem$ ~ e ~ ~ a ? ~ ~ ~ l ~  Ba& of 

2 Cb. 47 ; ~ ~ ~ u ~ e ~  v.  er^^^ [ l V O l ]  1 K. B. 540.) 
If after an act of bankruptcy committed, but before an assignment, a creditor of the 

bankrupt makes an affidavit of debt in England, by virtue of which he attaches, 
receives, aft;et* the a s s ~ g ~ ~ e r ~ t ,  money due to the hankrupt in the West Itidies, the 
assignees may recover the money in an action for money had and received (la). 

Assumpsit for money had and received to the use of the Plaintiffe, wi th  tbe usual 
co~nt%.  Plea, the getieral issue j which was tried before Mr. Justice Wilson at 
Lancaster, on the 27th of August 1787, when a epeeial verdict was found in subs~anee 
a8 follows. 

That ~ i l l i a ~  ~ k ~ ~ ~ r o w  on the 2d of January 1782, c~ercised the trade of a woo~iet~ 
draper at ~~11caste1. i  that he w m  theti i I ~ ~ e b t e ( ~  to one James F~lkington, in 1001. arid 
upwards, and on tha t  day became a bankrupt ; that on the 16th of Jaiiuary a commission 
issued on tbe petition of Pilkington, that on the 28th of January he was declared a 
bankrupt; that on tbe 5th of ~ a ~ ~ h  art a s s i ~ i ~ ~ ~ n t  was made of all his estates and 
effects, &c. to the P ~ ~ i r i t i ~ s :  tbat before and when he became a ba~ikrupt~ he was 
indebted to the Refeudatit Worswick in 2301. 17s. 7d. and that the said debt was 
aai~~racted a t  Lartcaster aforesaid, and a t  the time when i t  was so cor~tracted arid 
always afterwards both Skirrow and Worswick resided at  Laricaster, which was their 
place of abode; that on the 4th of January the Defendant Worswick, knowing that 
Skirrow had become a bankrupt, did verify and prove by affidavit in writing, before 
the ~ 8 y a ~  of L a n ~ ~ s t e r  that S k ~ ~ r o ~ ~  was j~i[jebted to him the ~ e ~ e t i d $ I i ~  in 2301. 16s. 
arid upwards, for money lent, &e. That on the same day arid year last aforesai~ the 
said affidavit wa8 certified and tratjsmi~~ed urider the common seal ot the said Borough 
of L ~ n c a ~ t % ~ ,  ta orie Thomas Moore and one Luke ~ y a o ~ i  t ~ e n  being persons resident 
in tbe Island of St. ~ h r ~ a ~ ~ ~ ~ i ~ ~ ,  which said Islaud then and tbere, and before, and at 
the passing of a certain act of parliament made in the fifth year of the reign of our 

S ad&, [I8971 1 Q. B. 63, 460; ~~~~~8~~~ v. ~~~~~~ ami ~ ~ s t , r ~ ~ ~ n ~ t e r  B m k ,  L1900f 

( f f i )  [The p r i € i c i ~ ~ a  of tbis~case was recog~~ized in that of ~~~~~~~~ v. ~ ~ n € e ~ ,  post, vol. 
ii. p. 402, decided in the ~xcbequer Cbamber, Eyre, C.J., dies.] 
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Sovereign Lord George the ~ecoriL~, jritjtled, ‘‘ An act for tbe more easy ~ ~ c o v e r ~ t ~ g  
of Debts in his ~ ~ j e s t y ’ s  Plartati~~is in A ~ e i i ~ , ”  [666] and on the 29th day of 
September which was in the year of our Lord 1732, was, and th~~icefortb hntb been, 
and still is, one of the British plaIitatior~s in America j that the defendant ~ ~ o r s w i c k  
a~painted the said Thomas Moore and Luke Tyson, so being residetit in the said Island 
of St, ~ b p i s t o ~ e r ,  his attorneys to sue for, recover, atrd receive, of arid from the said 
w i l & ~ m  Skirrow, or of, arid from, ull, or any CJf his factors, agents or consignees, in  
t h e  British West Indies, all such sum and sums of moiiey, debts, goods, cb:ittels, and 
effects whstmever, as were in any wise due, owing atid belonging to him from the said 
Willism Skirrow. 

It w8t then etated, that Moora and T p ~ n  having received &e a ~ ~ ~ a v i t  so c e ~ t i ~ e ~  
and t r a ~ s ~ i t t e d ,  atrd being 80 authorized by Worswick the Defendatit, did on the 6th 
of March 1782 implead Skirrow in the king’s court of the island of St. Chriatopher 
in a plea of t r e s ~ s e  on the case, &e. for the recovery of the said sun1 of 2301. 17s. 7d. 
in which Skirrow was itIde~ted to Worswic~ the  endant ant : that on the same day 
a writ of s t ~ a ~ h m e n t  grounded on the said plea ~ c c o r ~ ~ i i i ~  to the forin of n certain 
law of the aaid island in that case made and provided, did, a t  the request of ~ ~ o I : s w i ~ ~  
the ~ e f 6 n d ~ ~ 1 t ~  duly issue ont of the aaitl court of our said lord the king, by which 
eaid writ of a t tach~et i t  the provost marshal of our said lord the king, of the said 
island, or his lawful deputy, was cotnRA~t~(led by our said lord the king to attach all 
arid singular the goods and effects of tbe said akirrow, i n  the said island, to answer 
to  the said Worswick in his plea aforesaid: that on the 7th of March 1782, the 
provost marshal did, according to the laws and customs of the said island attach 
divers sum8 of money as the proper monies and effects of the said ~ i ~ l i a r n  Skirrow 
(the ~ a n k r u p t ~  in the hands of one T h o r ~ ~ ~ s  ~ o ~ s w i c k  the y o u t t ~ e ~ ,  who theri arid 
there was merchant and residetit in the said island of St. Christopher, within the 
juriadiction of the said court ; which said sums of money were the proper nionies and 
effecta of the said ~ ~ i ~ t i a m  Skirrow (the bn~}krupt) before and at  the time when be 
b e ~ m e  b~nkrupt  as a~oresaid, and were  receive^ before the time wbeit he became 
b ~ ~ ~ k r u ~ t  8s aforessid, in the said island by the said Thomas Worswi~k the ~our~g0r ,  
by the order, and to the use of the said ~ ~ ~ i ~ a m  Skirrow (the b a n ~ r u p t ~ ,  and tbetr 
and there, to wit, &c. did remain and were in the hands of the said Thomas Worswiak 
the y ~ u ~ $ % r  unaccou~ite~~ for. It was afterwa~ds stated that judgment was recovered 
in the coast of St, Christo~her’s and e x ~ c ~ ~ i o ~ i  awarded, and that Moore arid 16673 
Tywn as attorneys for the Defendant received 011 the  14th of May 1’183, the sum of 
2301. 17s. 7d. from Thomas Worswick the younger, the garnishee ; that this mooay 
wag remitted to and received by the Defendant in Eagland before the commeticemetit 
of khe pra8ent action; that, he was reques~ad by the ~ l ~ i i i t ~ f f s  to pay it over to them, 
wbich he reheed, ~nsisting upon his right to retain the same, Bc. and that be had not 
proved big debt under the commission, nor in any other rnanner received satisfactio!i 
for the eame, except as aforesaid, &e. &c, 

This was first argued in Easter Term 1789, hy Lawrence, Serjt., for the ~ l a j r ~ t i ~ s ~  
aud La Blanc, Serjt., for the Defendat~t. The a r g u ~ e r ~ t  on behalf of the ~ 1 a ~ I ~ t ~ ~  was 
as follows. 

In this case there are two queatioiis ; 1. ~ h e ~ h e r  the assignment of the batikri~pt’s 
effects to the Pl~it~tiffe did not pass all the right wbich he had to the money in tbe 
hands of the garnishee? 2. Whether, siipposi~ig the assigtImer~t to have had that 
effect, the P ~ a i n t i ~ s  are not i ~ i ~ i t ~ e d  to recov~r, notw~thstattdin~ the proceedi~gs in 
the West Indies! As to the first question, there cat1 be no doubt, but that if this 
transaction had Laken place i n  Etrglatrd the assignees would be intitled to the money 
attiched by virtue of the stat. 13 Eliz. c, 7, 8. 2 ; the only doubt is, whether they ate 
so ~ n t i t l e ~  the at tac~ment  having beeu ~ x ~ c u t e d  in the P ~ ~ r i t ~ ~ t i ~ I i s .  Now a8 the 
h a ~ K u p t  h i m ~ l f  ~ i ~ h t ,  before his b ~ i t k ~ u ~ t c ~ ,  have assigned this ~ i o n e y  by deed or 
otherwise, i n  satisfaction of a debt, or to trustees for the benefit of creditors; the 
quastion is, wbether au assignment under the bankrupt laws, does riot operate a5 fdlg 
as such an ~ s ~ r i m e n t  by the b a n k r u ~ t  h ~ m s e l ~ ~  The Court will, if possible, put this 
construct~on on the a~sjgnment by the c o ~ m i s $ ~ o ~ i e r ~ ,  because the persons wbo are 
DIOSt likely t o  become the subjectj of those laws, natnely, traders of the niost exteris~ve 
d e ~ i ~ g s  and connections, have, in general, great part, of their property abroad, whiah 
jut3tice requires should he divided among their creditors. The law expresses no 
d i ~ t i r ~ c ~ i o ~ ~  eta to the p~operty of a b a ~ ~ i u p t  being in one country i-ather than  noth her. 
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The worde of the statute of Elk, are “money, goods, ebatte~s, waree, ~erchandizes, 
and debts wheresoe~er they may be found or k i i o w t ~ ~ ’ ~  these are general words, and 
must be c o ~ t r u e d  to extend to a11 places. They are not, in ~ractice, confined in 
tbeir operations. A ahip a t  sea i s  often ass~gaed under a commission of bankrapt, 
by virtue of those words. If any distinction can be attempted to he made, between 
the case of a ship at sea, and the present, i t  r668~ must be on the grourid that the 
country in which the debt is attached is governed by different laws. But i t  is not 
centended that the Great Seal has authority to extend its proceedings beyond the 
limita of this Country, as t o  all the purposes for which i t  acts ; i t  can neither compel 
an appeararm before commissioners, nor has it any power to affect the person in 
another country ; but the a~sig€iment of a bankru~t’s ~roper ty  being a statntab~e 
~o~Ivayax~c6 for the benefit of creditors] must in reasoti be taken to convey all that  
property, vithout regard to locaf situation. The assent of every subject of the realm, 
is implied to proceedings which take place by virtue of an act of parliament. This 
doctrine is laid down 8 Rep. 137 8. and has been since reeo~Iiiz~d in the ease of 

~~~~ Y. ~ ~ ~ ~ ~ & ~ ~ ~ .  So in the p r e ~ n t  ease there was an i ~ p ~ i e d  assent to the 
~ s i ~ n ~ e n ~ ~  both by the ~ e f e r i d a t ~ t  and the ~ a r ~ k ~ ~ i p t ,  neither of whom shall now be 
p e r ~ i t t ~ d  to deny the effect of that assent. 

It is said by Chief Baron Comyns, 1 Com, Dig. 5‘19, that the commissioners of a 
~ ~ R k ~ ~ p ~  may sell his goods in Ireland ; if the c o ~ m i s ~ j o ~ e r s  may do this, SO may 
the asEignees; the proparty therefore vests in them. It was the opinion of Iaord 
Talbot (Cooks’s Bank. Laws, last edit. 522) that the effects of x bankrupt in the 
Plantations were liable to a commission here, and that the right was vested in the 
assignees. Whether the attachment in the West Indies will prevent the Plaintiff 
from recov~rjng must depend on this, riamelg,  ether the effects a t  the time of the 
a t ~ o h ~ e n ~  were the property of the h a n k r u ~ t  or not? Iic the property were his, i t  
pawed to the assignees, and there could be tio right to attach i t  : but a debt owing 
to him was clearly his property. In the case of .lm& v. ?~ul~uc$ ,  Sir Thomas Jones, 
223, it wa8 holden that where 8 debtor had assigned to his oreditor a debt due to him 
from a  hi^^ person, the aas~grior had no~hiiig in it but RS trustee for the ~ s s i ~ n e e ,  
and that i t  was not liable to an a t t a c h ~ e ~ i ~  by another creditor. So here the debt of 
the ~ a ~ ~ s h e e ,  after the a s s ~ g n ~ 8 ~ 1 t  by the co~mjssjor~ers, was only irt trust for the 
assignees, In .&e Chevdies. v. Lynch (DougI. 169, last edit.) Lord Mansfield said, that 
it had heerr d e t e r ~ ~ n e d  a t  the Cockpit, upon solemn consj~erat iot~~ that bills by 
Englis~ a s ~ ~ g a e e s  tuigbt be maiiitai~~ed i n  the P~ax~tations upon demands due to the 
gankru t% lestate, which shews that he corrsidereti that the right to such debts was 
veeted f a them : and though he nleo said, that where, [SS91 after the  bankrnptoy, and 
before payment to the assignees money owing to the bankrupt out of England was 
att~cbed hot& fide by regular proces8, a ~ c a r ~ i n g  to the law of the place, the assi~riees 
cannot recover the debt, this doctrine only goes the t e i t ~ t ~  of ~ ~ ~ e ~ ~ ~ r i ~ ,  that a debtor 
‘having been obliged by process, which he could not resist] to pay to the creditor 
attaohirrg, should riot be again c o ~ p ~ l l e d  to pay to the assignees: but this only 
applies to the debtor who has paid the ~ o n e y ,  and not to the c ~ c d i ~ o r  who has 
re~eiyad it. It is like the case of ia reeovery by 811 a ~ ~ ~ t ~ i s ~ r a t o r ,  whose let~ers of 
a d ~ i n ~ t r a t ~ o t i  are ~ ~ t e r w a r ~ s  revoked, and another admitiistrator ~ p ~ o i I i t e d  : in whieh 
case the debtor carinot be compelled to psy g. second time, having paid to the former 
administrator, under legal authority which be could not resist. All&% v. ~~L~~~~~ 
3 Term Bep. B. R. 125. The second a d r n i r ~ ~ s ~ r ~ t o ~  must resort to his r ~ r u e ~ y  against 
the former, In the caee of ~ ? u ~ s ~ ~  a d  ~ T k ~ ~ ~ e ~ ‘ ,  ~ s s ~ g ~ $ & ~  of ~ ~ ~ s ~ ~ ,  
v. ~ u ~ ~ ~ ~ ~ e  (Decisions of the  court of session from 1759 to 1756, p 198), the coitrt of 
ireasioti in Bcotlarid decided that the attachmerit of Captain Wilsorr’a debts in Sootland 
by cpeditors in  Eoglaod, could not be supported against the assignees. I n  Macktntosh 
Y. ~ g ~ ~ e  Bil. 21 Qeo. 2, in Cam. See 4 Term Rep. B. R. 193, ~~~~~e~ v. Potls), 
Lord Bar 6 wicke granted a writ of ne exeat regno against one vvho had ohtRir~ed 
arrestmeats of a bankrupt’s property in Scotland, and said, that the Court would 
prevent the creditor from having the effect of the arrestment, if the j ~ I d ~ ~ e n t  WAS 
not before the baI ikru~~cy ; and the s ~ l i c ~ t o r ~ g e ~ ~ e r a ~  said that after such arrestmerits 
and ~ ~ r ~ j g u  a t ~ ~ c h ~ e ~ i t a  the ~ o ~ ~ e y  had been r e c ~ v e r ~ d  back in an action for ~ o r ~ e ~  
bad and ~eceiyed. 

(a} Cooke’f~ Bank. Laws, 518, last edit. j arid see a full riote of this case, ante, 437, 

2 h e .  Abr. 11. 



In ~~~~~ v, ROB, and ~ o ~ l e ~ ~  v, ~~~~~~~ (ante, 133), the assi~nment of a 
 bankrupt'^ etrects to curators in ~ o ~ i a t i d  was a~lm~t ted  to have such at1 effect in this 
country, a8 to make void all proceed~rigs in foreig~i a t ~ a c h ~ ~ e r ~ t .  So also in ~ e a ~ e  v. 
C Q t ~ ~ g ~ u ~  (ante, 133f, the ass~gnme~it  by co~miss~oners  irt ~ n ~ ~ ~ 1 1 ~  was allowed to 
have a similar effect in Ireland. Pari ratio~ie the~efore, the a 5 s i ~ i i ~ e r i t  i n  the present 
case, by the c o ~ ~ i s s i o n e r s  ia E~igIa?~d, ought to extend to the property of the baIikrupt 
in the Weat IndieS. 

Le EIIIUC, Serjb., cotitri. The assignees it i  this case did trot interfere to prevent 
the attachment. The Defendant havitig obtained an advantage by usiiig legal diligence, 
is intitled to re-[670]-tain it, Though two questioris were made on the part of the 
Plaintiffss the only one to be cotwidered is, what effect the different statutes of 
bankrupts have with respect to foreign countries. Now these statutes are merely 
local, being contined in their oper~tiori to this country. The colonies are, in this 
respect, to be considered as foreign cou~~tries. It was co~ttended that the assi~r~ment  
muet have the effect of a cotiveyati~e by the b a n k r u ~ t  himsel€: a d ~ ~ t t i r ~ ~  this, the 
v o ~ ~ n t ~ r ~  c o ~ ~ ~ e y a n c e  of the ~ ~ a u k I u p t  bjm~elf could not defeat the claims of a  creditor^ 
or take a ~ a y  what was obtai€ied by legal process. It a nigh^ operate as the assignnient 
of a chose in action, which, till red~ced iiito ~osse~sion,  is liable to the just d e ~ a i r d s  
of a oreditor, The several s t a t u t ~ s  re l~~t jng to baiik~upts are ~oiifined to the courit1,y 
in which they were passed, because they were origiIia~ly considered to be of a penal 
nature, confiscating the property of the bankrupt : arid penal laws ace strictly local. 
The first case in which they were ia any degree exteridect, w a s  that of Captain 
Wilson(u), As to the argument drawn from the words of the statute 13 Eiiz. c. 7, 
I‘ wheresoever foiirid ” i t  might with as much propriety be said that latids in a foreign 
coutitry would paw by the assignment of the comniissioners, lands heing tuetrtioned 
in $he ahtute  a& well as goode. The case of ~ ~ ~ d ~ ~ ~ i ~ n  Y. ~~~1~~ turrred upon the 
form of the action, and the question whether au express consetit to the ~ s s i g n ~ e n t  
was not necessar~ to be stated, in order to muintain an actiori of debt 0x1 the 
redder~d~m of a lease? As to the author~ty of Corn. Dig. 519, i t  is merely a d i c t u ~ ,  
tia eases being cited irr support of it j aiid if i t  be allowed, it oan ouly be r e ~ ~ o ~ a b ~ y  
~ ~ ~ d e ~ s t o o ~  to mean that the ~o~miss ioners  may sell the eRecta in hia t id ,  subject to 
the claims of creditors. As to the opinion of Lord Talbot cited in Cooke’s ~ ~ 1 ~ ~ ~ ~ ~ ’ s  
Laws, the questioti is, what right vested i n  the assignees, whether suob as will clothe 
them with all the privile~es of the statutes of ~ a i i ~ r u p ~ s .  In  ~ n g l a r i ( ~  they have a 
power over the whole property of the bankrupt, but in other countries the general 
import of the words of the statute must be restrained by the laws arid customs of 
those countries : still tbe question remains the.same, namely, what right vests ia the 
assignees? Tbat right i s  admitted to be, such as the bankruph himself had ; but any 
assi ament of his would have been subject to hia creditors’ demands. As to the ctase 

were a trustee [$TlJ for the a s ~ ~ ~ r i e e s  here, they ought to have made that defence to 
the a t tach~eII t ;  or they might have appealed to the privy council. The case of 
Le ~~~~~ v. ~~~~ proves only that the assignees should uot be turtied round by 
the debtor’s saying that he was orily liable to the ~ t I k r ~ ~ p t  himself ; aid that creditors 
in ~ n o t ~ e r  c ~ ~ n t r ~  should riot come in under the e ~ ~ i ~ ~ s s j o r i ,  unless they would 
~ 0 ~ ~ ~ 1 1 ~ 0  the priority they had ~ a ~ n e d ;  but t h i s  shews that they coukl not be 
c o ~ p e l ~ 0 ~  ta give up that p r ~ o r ~ t y .  

In thst  case Lord ~at is f ie~d  approves of the extent of the doc t r~~ie  laid down by 
Lord Eardwicke, and concludes with saying, that where money owing to the bankrupt 
out Crt Eagltrnd is attached bonl fide by the law of the place, the assignees carinot 
recover the debt;  that is, they cannot recover it all. As to the argument drawn 
from the case of 811 administration beitig revoked, admitting the principle, that a 
debtor having once paid his debt to a person bavirig legal authority to receive it, shall 
not be liable &gain ta pay it, yet this prinoipla is not apptieable to the present case, 
unless i t  cari be shewn that the ~ s ~ i ~ r ~ ~ i e r ~ t  of a b ~ I i k r i ~ ~ t ’ s  effect@ has, with respect to 
f o r , ~ ~ n  co~ntries, such a relation back as to give the assignees a ~ r e ~ e r ~ ~ i ~ e  to creditors 
in $hose c ~ u n t ~ e s .  As to those creditors, the a s s i g n ~ e ~ i t  ia eoiis~dered as voluntary, 
and like other v o ~ ~ n t ~ r y  a a E i ~ ~ I ~ e I ~ ~ s ,  subject to their claims. The ass~g{iees in such 

(a) An account of this case i s  given in the j u . ~ g m ~ i i ~  of the court, by Lord 
~ o u ~ h b o r o ~ g b ~  

of t v. ~ a ~ ~ ~ ~ e  cited from Sir Thomas Jorieq if the debtor i n  St, ~ h r i s t o ~ h e ~ ’ s  



ease &sad in the place of the bankrupt b i~se l€ ,  but cannot recover a chose in aation 
till it is r 6 ~ u c e ~  into possession. (I Atk. 128), the p r ~ ~ c i ~ a 1  
qu%stio~ there was, whether drawjr~g and r~drawiIlg bills was a tradjng with~n the 
b a n ~ r u p t  laws ; the point now in disput0 was not a ~ ~ t a t e d .  In  the case of ~ ~ ~ ~ 0 s ~  
v. Q g ~ ~ ~ e ,  there was no ground to restrain the Defendant from going out of the 
k ~ n ~ d o ~ ,  n ~ ~ t h e r  does it appear from the s t a ~ m a n ~  of it, either that be had ~ i ~ e d  
&a undue priority or that he had no right to retairJ an a d ~ a r l ~ g %  which he had legally 
acquired, In Salvmons v. Ross the money W ~ E  actually in the bands of the debtor, and 
when all parties were before the chancetlor he might use his discretion in  compailing 
it to be p i d  for the general benefit of all the creditors. In  ~~~~~~~ v. ~~~~~~~~ the 
curator8 6Ied their bill pending the a t t ach~eI i~ ,  having used diligeriee to prevent it, 

ut  in the present case the aasigriees took no steps to prevent the a ~ t a c h ~ e t ~ t ,  to do 
~ ~ i e h  they had s u ~ c i e ~ t  time. In ~ e ~ ~ e  v. C o ~ t ~ ~ g ~ ~ ~  also I6721 the proceedjn~s 
WBr6 depend~ng before a court, af e ~ ~ ~ i t y ,  atrd all parties present, Here the ~ r a c e ~ d ~ ~ ~ g ~  
were a t  an aid, the judgment executed, and the money paid over, Those were lik6wise 
ease8 iu equity, but the present actioa is in a court of law. 

That a ~ s ~ ~ n ~ e n t s  by com~is s io~~er s  of bar Ik~~n~t s  are m on side^ ed as vo~un~ary  with 
~ e a ~ e ~ t  to the eo~on~es or f ~ ~ e i ~ n  c ~ u r ~ t ~ i a s ,  arid %I such take piace only ~e tween the 
a s s ~ ~ n ~ ~ ~  and the b a ~ i k r u ~ ~ ,  but do not affect the rights of other c r a d ~ t o r ~ ~  {who 
baying giriaed a lawful priority are entitled to keep it,) appears from the case of Ctm5 
$7. ~i~ (Cooke’s ~ a n ~ r u p t  Laws, 370, last edit.) ~~~~~~s m d  Utliers v. ~~~s~ and 
O&ws-(e), and Wa~ing v, Knight (Cooks’s Bankrupt Laws, 372, last edit.), in all which 

Lord Mansfield’s doctrine is uniform as to this point, and perfectly agrees with 
fie C ~ ~ ~ e r  v. Lyaeh, arid with the opiniou of Lord ~ a r d w i e k e   recognize^ iu that case. 
~ o n f o r m ~ b l e  to this, is the right which a coy~~ignor of goods has to stop them En 
~ r ~ ~ 8 i ~ u  on the event of the iI~solv%nc~ of tbe coI~~ignee, and to retain them aga~nst 
&he other c~editorR. So here, the ~ e ~ ~ n d a ~ t  has by due ( ~ i l j g e n ~ ~  s to~ped  the debt 
in question in St. Ghristo~herJs, and shdl not be corn~elied to refu~rd to the assj~rIee~, 
who took no previous steps to prevent the a t ~ a c ~ n ~ e t ~ t ,  

Lawrence replied, that t h o ~ ~ ~  the p ~ a ~ ~ t a t ~ o n s  were to be co~~s~dered in this 
respec5 as foreign co~ntries, yet this was not the a s s ~ g ~ ~ 0 1 ~ t  of a chose in action. It 
was an ~ s ~ ~ ~ i m e ~ t  of goods and effects it1 the batids of the g~rIiishee j by that name 
they were attached, &s appears on the face of the special verdict. N o w  it i s  ttot 
~ e c e s s ~ ~  to bave possess~oIi in order to t ~ a n ~ F e r  the pro~er ty  of a p e r s o ~ a ~  c b a t t e ~ ~  
though the want of possession is s o n ~ e t i ~ e s  evidence of fraud. Neither is money 
in all cases a chose in action; here it wa8 considered as specific effects, and so 
denominated in the attachment. To the argummt, that, if  the words of the statute 
13 Etis, had a general eifect, lands in foreign couritries would pam by the a s ~ i ~ ~ ~ e r , t ~  
as well as goods, i t  may be ~I~swcred,  that iu all countries certain foi*ms are to be 
observed in passing lands, without whinh a ~ i i v e ~ a n c e  of them i t r  not valid : but no 
such form being necessary in trans~erring ~ r s o i ~ a ~  p r o ~ e r t ~ ~  that may be co~~veyed 
&y a mere contrac~;  and ari a s s ~ ~ t i ~ e I i t  by c o ~ ~ ~ s s i o n e ~ s  of baI~krupt, i s  as good a 
CoIi~ra~t  as any other, The a u t h o ~ t y  before cited from 2 Corn, Dig. 519, is not 
r ~ t r a i n ~ d  %y any words, to  ebew that the property of a ~ a i ~ k r i i p t  in Ireland [673] 
which is vested in the assignees i s  s u b j ~ c ~  to the etaims of creditors in that co l~n t r~ .  
The ~ a t e r i a l  point of Lord ~ardw~cke’s  ~ ~ c i s i o n  m ~ n t i o ~ ~ e d  by Lord ~ansf ie id  in 

he would make no order till the Scotch c ~ e d ~ t ~ ~ f f  had 
a~andan#d their priority.” The priiiui~la upon which Lord M a t ~ s ~ e ~ d  there holds that 
the debtor shall be a~swerab~e  to the assig~e0s must be, thaf etre property vests in 
them, The observations made on the part of the Defendant on tha t  case, are only 
applicable to the point there before the Court, that of a debtor o f  the bankrupt being 
sued j but in the present case, the action i s  brought against a creditor. In ~ 0 ~ ~ ~ s  
v. Boss the a ~ ~ a c h ~ ~ e n t  waa c o ~ ~ ~ e t e ~ ~  and executio~ would have followed i f  security 
bad not been given, which was equal to actual ~ a y r n e t i t ~  but there Mr, Justice 
~ t h u ~ s ~  nompel~ed the party to give up his security: the only ground of which 
c o ~ ~ u l s ~ o ~  must have been, that the ~ r o i ~ ~ r ~ y  was vested in the curators; ~ ~ ~ e ~ w j s ~ ~  
the deqrse would haw been contrary to justice. Though in the riaxt case of Jot&# 
u.nd ~~~~~ v,  ~~~~~~~~~~~~~ ~~~~~~, $he bill was SIetI pendirrg the ~ t t a u h ~ e z r ~ ,  yet 

(e) At the ~ e k ~ ~ t ,  1763, cited in a r g i ~ ~ e ~ t ~  4 Term Rep. B. R. 287, ~~~~~ y, 
Potis, 

AS to ~ 2 ~ s ~ ~ ~  

~ k # u l ~ ~  B, ~ ~ ~ c ~ ,  was, that 
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the question was, in whom the property was vested at  the com~ei~cement  of the 
& t t a e h m ~ n ~  and i t  was decided in  favour of the curators or assigiiees, The same 
~ r ~ n c ~ ~ l e  is also  admit^^ in the case of ~ e ~ ~ e  v, ~ # ~ ~ ~ ? ~ g ~ ~ ~ ~ ~  by the ~har)cel~or of 
Ireland, As to the case of ~ a r ~ ~ ~ ~  v. ~ ~ ~ g ~ ~ ,  Lard ~ a n s ~ e i d  decided there on a 
 round no4 now t e i~b le ,  that the form of the action was improper : but In IG#C~E% v. 
~ a ~ ~ ~ ~ ~ ,  3 Wits, 304, it is decided, that either an action of trover, or for money had 
and received would lie by the a s s i ~ t ~ e e s ~  under the circ~iRistaiIces of those cases. 
Although the attachment in the present case was obtained by the sentence of a court 
of justice, yet wbere the truth of the  case on which that sentence was founded was 
not known, the money ought in j~~s t i ce  to be ~ecovered back, r~otwitbstat~di~ig such 
seri~e~c6, 

The a ~ t h o r ~ t y  eited from ~ ~ ~ ~ u ~ ~ s  v.  sons a t  the Cock~jt ,  was only an obiter 
opinion of Lord ~ a n s ~ e l ~ ,  and not r~ecessary to decide the point there in question, 
In the cam of C ~ ~ e  v. ~~~~, the ~octri i ie of Lord ~ a r i s ~ e l d  uti this head l~kew~se  was 
obiter, and goes RO farther than tbat of &a C ~ ~ ~ ~ l ~ e ~  Y, Lyncfs, namely, to shew that 
the debtor of a b a n ~ r u p t  having paid his debt by virtua of process which he could 
not resist, should not be h ~ ~ s e l f  o b l i ~ e ( ~  to pay it a second time. But, i n d e ~ e t i ~ e i ~ t  
of authorities, tbe Court ail1 tiot haid out so great E6741 ib t e ~ i p t a t ~ o ~ i  to fraud, 
as to ~ r ~ y e n t  &e effect of the %aai~iImer~t e x t e ~ j ~ ~ i i ~  to tbe colotries ; since, if  the law 
were 80 u n d e r ~ o o ~ ,  some creditors would be coiitinualIy gaining an undue preferenee 
to others, by the goods of a trader being sent out of the kingdom on the eve of his 
bankruptcy, and the equal spirit of the bankrupt laws would consequently be defeated. 

After these arguments, i t  was agreed, that the case should wait tbe determination 
of a similar one (~~~~~ a d  t ? l h ~ s  v. ~~~~~, 4 Term Rep. El. E. 182), than depex~diiig 
ia the Court of King’s Bench, which, i t  was understood, was to be argued before the 
twdve judges in &he ~xchequer  c ~ a ~ ~ e r .  

But na such a r g ~ m e I ~ t  having taken place, the cage was argued a second time in 
this court, in the present term, by Adair, Serjt,, for the P ~ ~ j ~ ~ t i ~ ~ ,  and HilJ, Serjt., 
€or the Dafendant, 

On the p a t  oi tbe Plaintiffs, Adair rested on the a u ~ ~ o r j t ~  of ~~~~~~ v, PQ&~ 
which, be eaid, was (~ec~sive of the ~)re8eiit case, unless some   at er^^^ groui~d of 
di~~iitetion hebweetr the two cases could be shewn. 

On behalf of the ~ e f e n d a n ~ ,  Nil1 Serjt,, argued ia the fol~ow~ng manner;-He 
~ ~ ~ i ~ t e d  to the Court two  propos~t i~~ts .  

1. That the debt reoeived by the ~ e f e ? ~ ~ a ~ t  for. the recovery of which this actign 
wae brought, did not vest in the Plairrtiffs by the assignment of the  commissioner^; 
arid therefore, a8 they had no claim but uoder that assignment, they never had a right 
to the debt, nor consequently to the money received for it. 

11, ~ u ~ p o s ~ n g  they ever had a right, they had lost i t  by their own fraud or lachea. 
I. That debt8 due to ~ ~ r i k r ~ p t 8  in the island of St, ~ b r j s t ~ ~ b ~ r  do not vesh in 

assignees under a commiseion of batikrupt, will be proved, 1st. From the rules 
establ~she~ for ~ e t e r m i n ~ n ~  the extent and operatio~~ of shatutes in general in the 
plau~tiorks, 3d. From deter- 
m i ~ ~ t i o n ~  both it1 law and ia equity, After which, answers will ttc offered to the 
argu~ent8 used arid the a ~ t h o r ~ t ~ e s  cited on the side of the P I ~ i i I t i ~ ~ ,  

1. A8 to the rules fw d e t e r ~ i t i ~ ~ ~ g  the extent and operation of statutes in ~ e t i e r a ~  
over the plantat~ong, there appear8 in 2 P, wms. 75, arid S a k  411, to be $%n 
~ s t ~ ~ l ~ s ~ e d  d ~ s t ~ i ~ c t ~ o n  between ~1aIi~atiotis in new u ~ ~ i n ~ a ~ ) j t e d  coun~rjes, and p Ian~a~  
tions i n  conquered countries; that with respect to  the former, it is iiecessary that in 
them the Iaws of England should prevail, [67Sf otherwise they woutd be w ~ t ~ o u ~  
laws; but with rerpect to the latter there is 110 such necessity, and therefore in them 
the old laws of the e o n q ~ e ~ e c ~  c o i ~ n t ~ e s  ara in force till new laws are given by 
the conquerors (I CO, 17 b. 4 Burr, 2500. Cowp. 209). Now the Islilrtd of St, 
G ~ i s t o p ~ e r  was jointly c o n q u e ~ e ~ ,  and ~ o s s e s s ~ d  by the ~ r ; g ~ i s h  and French, till 
ceded by the treaty of Utrecht errtirely to the English : but there i s  no d i f fe~e~ce  
betw~en a cotintry ~ o n q € ~ e ~ 8 ( ~  aud a cou~~t ry  ceded by treaty ; the d ~ ~ t i ~ i c ~ i o ~ i  therefore 
above iioticed is % ~ p ~ ~ c ~ b l e  to that island ; and the ~ o r ~ s e ~ i ~ e n c e  is, t h s t  in general 
statutes pamed in this country bave there 110 validity or force. This rule with respect 
to p ~ a y ~ ~ t ~ o n s  in c o ~ ~ q ~ e r e d  coutitrjes has never been co~itroverte~, since the time 
when the  d e t e r ~ ~ n a ~ ~ o t t s  above a f i u ~ ~ e ~  to took ~ditce: a i d  evcu with respect to 
p l a i i ~ t i o ~ s  in U t i ~ I i ~ ~ ~ i t e d  coun~ries~ i t  bse been c o ~ ~ t i i u e ~ ~  not to extend to statuterc 

2d. From the w o r ~ ~ ~ i ~  of the s ~ ~ ~ u t e ~  of bar ikr~~pt~ .  
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of ~ ~ r t ~ c u ~ a r  potice; o€ which kind are the ~~~k~~~~~ laws (4 Burr. 25oa). This 
receives farther ~ ~ ~ i ~ r ~ ~ t i o ~ ~  from, 

2. The w o r d ~ ~ g  of the ~ ~ t ~ t ~ s  of ~ a n k r u ~ ~ s .  The firs& uow iri use is 13 E h  e. 7, 
bf which B power is giveti &a the ~ ~ r n r n ~ s ~ ~ o x i e r s  to assigu dettts wheresoever they 
mity be found or known.” But when that act wasipassed, the English had no plautations, 
atid in the aubeequerit statutes of James 1, (1 Jac. 1, c. 15, 21 Jac, 1, e. 19), at B t ime 
when they had several, those words are ornittod. Yet it must then have beerr obvious 
to the Legislature, that those plantations had powers of ninkirig laws fur themselves, 
and that statutes pdased in this coutitrg would aot be in force in those pla~itatioris, 
uuless they were particularly metitioiied, or comprised uuder getiaral words neoeesarilg 
including them. Wheii irideecl the Legislabure has desigtied to iriclude the plnntstions, 
it has expressly metitioued them, as iu stat, 25 Geo. 2, c. 6, s. 10. But though the 
bankrupt atatutes are riumerous, 110 meiitioti is made of the ~ l a u ~ t i o u s  i r t  tatty of them. 
On the Coi&rwy, some are so poirited, 88 to shew that the Legislature had no uotiou 
of their extendiug o u t  of the kiugdom, Thia tqqesrs by tba provisions relating to 
foreigo a t t ~ c ~ ~ n ~ i ~ ~ s ~  all it€ which are coriliued to ~ t ~ ~ ~ ~ ~ ~ i ~ ~ ~  irt j ~ ~ ~ ~ ~ ~ ~ ~ .  Thus the 
8tat. 1 Jac. 1, c. 15,s- 13, provides, that debts due to b a € ~ k r ~ ~ t s  shall a&, after the same 
are naaigned bg the G ~ ~ ~ ~ ~ ~ i Q ~ e ~ ~ ,  be ~~~~~~d as the dabts of the ~ a ~ ~ k r ~ p t  by any 
other perdon, accordirig to the custom [676] oil the City of Lotidari or otherwise : which 
words or otherwise, must mean (as was admitted by the counsel for the assiguees in 
€€uslt@r v, Pdta (4 Term Rep. 3. R. I N ) ) ,  accordirig to any other custom of attachmeat. 
The stab, 21 Jac. 1, c. 19, is etill more explioit; for the provisiori iti sect. E), respectitig 
attaehrneuts is coufiued to “Londoti, or auy otber place, by virtue of the curtom there 
used.” There are many cities in Englaud, it1 whioh, as well as iri L O K ~ ~ O K ~ ,  thare are 
cuatoms of foreign attachmerit; these the Legislature had ill view, but not the laws of 
foreigu aauatries. Therefore ueither the Inteutioa nor the words of thoss provisioiis 
extend to the attachment in this case, foutici by the special verdict to have “duly issued 
aocordirig to tbs farm of B certaiu law of the island itr that case made and pro~~ded. ’~  
The stat, ? & 8 W. 3, o, 22% E. 9, has expressly dechred what laws in the ~ l a n t ~ t ~ o € ~ ~  
are void, arid by 80 doing has impliedly cousrlned th0 law on which the attaohnterit in 
the prssent ease ismsd, tahieb does riot fall withiu the ~ ~ s c r ~ ~ t ~ ~ ~ i  of any of those which 
are by that etatute declared to be void. As therefore it is B valid law, atid rtot withiu 
the provisiaa af m y  of the bankrupt Irwe lzgaitrst foreign attachmeuts, the Defendant 
had a rig& to proceed upori it. This is likewise proved by stit. 13 Eliz. C. because, 
as is observed by the  Court, Cro. Car. 160, that statute has made uo provision against 
foreigri attacbrneuts, But that statute, arid those of James I. are the ouly l aws  011 
which the claim of the Plaititiffs was, or could be argued to be maiutaiiiable. 

3. Ae the statutes of bankrupts were tievor established i u  any of the kirrg’s foreign 
dominioris by any iegislative act, arid as they could trot, by the settled rules of cou- 
structioii, be exteuded to foreigri coutitries, it was Iorig doubted whether nay or what 
notice could be takeu of them i t i  such countries. But i t  was at length aettled, that 
tbe ~ s s i ~ r ~ r n e ~ ~  of the, ~om~iss~ot i ers  operabed as a v o h t a r y  assigument, biridirtg as 
between the zrasigttees and the  b;ankrupt, but not akfectirtg the rights of other creditors, 
and therefore not F F ~ ~ e ~ l t ~ r ~ ~  their. proceeding tu tittaeh debts due i r k  those countries 
to the b & ~ ~ k r ~ ~ t .  Titis Lord ~ ~ a ~ ~ ~ ~ e l d  held ab the Cockpit (C&m V. ~ ~ ~ ~ ‘ s ,  Choke’s 
Bankrupt Laws, 570, last edit.), at the ~ ~ $ t ~ r ~ g a  at ~~~~~~~~1 t ~ ~ ~ ? ~ g  V, ~~~~~~, ibid. 
372), attd iti the Court of Kit& Betmh, with the cwcurreuce of the other jud es of 
that court (b CfieuaEier v. Lynch, DoiigI. 169, la3t edit.). This was aiso the opiu 4 oti of 
Lord Chaacellor Hardwickc, and of Lords Commissioners [677] Smythe a t d  lhthurst  
(iiifrs, JfawdesZey v. Purke) : but the precise time when this was first settled, does riot 
dhtinotly appear. It is however to be fauird in a case (Dom. Proc. Feb, 1749) arisirig 
011 the luoaoy ot Mr. Morrieon, cited iuoorrectly by the counsel €or the Pliiirrtiffs, i r k  
I h n 6 e ~  V, Potts, as the oase of Mr. Morris (4: Term Rep. B. R. l85), aiid not there stated 
a8 to the principal point, which is most material hi the present cam Mr. Morrisou 
being a bond craditor of the resporrdauti, was uritler a cornruissioii of lunacy herer 
and tbe ~ ~ s p o ~ d e I i t  removiug irito Scotlrtnd, his c o r n ~ ~ t t e e ~  irtstituted R suit there ; 
but the Gurt irt ScotIaud held, that the ~ o ~ m i ~ t ~ ~ ~  could uut rnaia$aiti their suit 
in that Co%mtrg. Tha reason apiust that deoision, given i t1  the &pp%&dS priuted 
case (page I)> was3 that ‘ ~ ~ ~ ~ ~ ~ 1 ~  sequutituc Fersoua~~,  arid as Mr. ~ ~ r r i ~ o t i  was iit 
E r ~ g I a ~ ~ ,  the & ~ ~ ~ i ~ ~ s ~ ~ a ~ ~ ~ ~  of his pttrsond ctsbte, granted by the usual &utbority 
where he reided, must be takes every where tro be of equal force wikh a voluntary 

0. P. zv,-13 
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assi rimetit by himself, and that assigninerits made under com~nissions of bankrupt 
iit I!r&ud, had been holden in Scotland of s u ~ c i e n t  authority to commeiice a suit, 
and receive m o n ~ y  there due to the bariktupt.” The utmost insisted upon as the 
right of assignees of bankrupts, was, agreeable to Lord Marisfield’s opinion, a right 
to sue for and recaver in Scotlatid debts there due. But as that was the whole, tbe 
case by no means proves that the debt could not have beeu attached, if the creditor 
of + Innatk, or of a bankrupt (to a proceeding by whom the case was compared) bad 
promeded by foreign attachment. 

iti Emter v. Potts, it is laid down as settled, “ that  ari assignment ir i  the English form 
of EL debt in Scotland, does not transfer the jus crediti, arid though first in time, will 
uot avail against a more forma! assignment bona fide,” arid afterwards the same author 
says : “We may safely conclude, the statutory traiisference of property from the 
bankrupt to the commissioners cannot carry auy effects i r i  Scotland;” but adds, “the 
E11~1iah bankrupt statutes, however, must not he totally disregarded (sect. 8, p. 368) 
by US,’’ He afte~wards allows the same op~rat~orl  to the ELssigIimerit of the commis- 
siooBrs, as is ~ e r ~ t i o n e d  by Lord Marisfield, ‘(that in the forms of the law of Scotland, 
there appears nothing to bar the assignees from bringing a [678] direct actioii against 
debtors of the bankrupt; as the bankrupt himself might have done before hia 
bankruptcy.” Oti the same principle Lord Hardwicke decided in Wilson’s case, which, 
as cited by Lord Matisfield (Cooke’s Baukrupt Laws, 373, last edit.), was thus : Wilsori 
a bknhrupt had had effects iu Scotlarid, and aome of his creditors had proceeded against 
the effects there (there being a custom in Scotland analogous to the foreigii attach- 
ment in London), upori which an application ww made to the Lord Chancellor to stay 
their proceedings (the parties who set such proceedings on foot living iii England}. 
But Lord Hardwicke said, it could not be done, for our bankrupt laws were not in 
fOrC6 there, and therefore the parties had a right to proceed. But he said that if the 
effects there were uot suscient to satisfy the party’s debt, and he applied for a dividend 
under the c ~ m i s s i o n  here, in that case he would ~ i o s t ~ o n e  him till the other creditors 
were paid in the same proportiotts he had received.” This is the same rule that is 
always observed with respect to legal artd equitable assets: the Court cannot take 
away the legal right of creditors by specialty to be paid, in preference to simple 
contract creditors, out of legal assets ; but with respect to equitable assets, every 
speeialty cwditor, who receives part of his debt out of legal assets, is postponed till 
all the eimple mntract creditors are paid out of the equitable assets, as much a8 the 
speoialtg creditor has received out of the legal assets. In FVil.so~~’s c m e  Lord Hard- 
wicke did the like, with respect to the bankrupt’s creditors who lived in England, 
and attached the bankrupt’s effects i n  Scotland. That case therefore is a determina- 
tion in favor af the right insisted oti by the Defendant iri the present action ; for if 
the ereditors in that case had not a right to secure their debts, by the means they 
used for that purpose (which were similar to those used by the present Defendants), 
as they lived in this cowltry, Lord Hardwicke might, atid ought to have prevented 
their gaioinp; any advatitage by the foreign 8ttachme~it. This opinion of Lord Hard- 
wicke and Lord ~8€isfield is foutttietl oti a pririci~le long ago established, that the 
assignees of a bankrupt are in the same, arid RO better sitiiatioIi tbaii the baItkrupt 
himself, and therefore take, subject to every equity to which he was subject. This 
appars  (1 Atk. 188, Browne v. JOIWS ivnd Others) ffom the case of litylw v. Wheeler, 
3 Tern. 564, €6791 where the mort,gagee, of a copyhold neglected to have the mortgage 
mrrander presented a t  the  next court, by which, by the custom of the manor, i t  
became void at law ; but the Lord Keeper decreed the assigrises under a commission 
of bankrupt agaitist the mortgagor to pay principal, iiiterest arid costg, or be fore- 
olosed. That case ahews that the aasigtiiiient of oommissioners of bankrupt, evati iii 
Etigland, has oiily the operatiou of a voluntary assigtimeut; for iii that case, if a 
purchaser for valuable coiisidertrtion, without notice, had acquired the  estate, he would 
have excluded the mortgagee. The right of the creditor to take advantage of the 
law of foreign attachment agaiast the assignees, is a consequence of the as~igriment 
to them not operating as a transfer for a valuable cotisideration, hut as EL voluntary 
assign~er;t. A voluntary a8sig~i~ert t  of a debt in EnglaI~d would not prevent its 
being attached hy the ciistom of Lnrtdon, arid therefore, as the assignment of commis- 
siotinra of bankrupt operates in foreigii courttries as a voluntary assigtitnettt, it  catinot 
prevent debte in those countries being attached by the creditors of the baukrupt ; 

Iii the section of Lord Kairn’s Principles of Equit 
(b. 8, c. 8, sect, 4, p. 360, second edit,), referred to in the argument for the Plrtinti f3 s 



particularly, as the assignment of the commissioners eveii here operates as a voliiutary 
assignment, except i r t  cases where air express provision is made to give i t  a more 
forcibie operatioIi, such as there is with respect to foreign attachmeut here, by custom, 
and as there is also by stat. 1 Jac. 1, c. 15, S. 5, with respect to the d isp~s i~ iou  by the 
c o m m ~ s s i o ~ ~ e r ~  of the ba1ikrup~’s real and personal estates, notwithstairdii~~ ally prior 
voluntary settlemettt ; which provisions would have been unitecemary, if the assigu- 
ment were of itself more forcible thati a voluittary assignmelit. That part of the argtl- 
meiit for the asaigiiees i n  Himtel. v. Patts (4 Term Eep. B. R. 184), which tends to  prove 
that they take as representatives, is B confirmation of their taking as volunteers, 
except iu cases where they are enabled by statute to take iu a stronger mairner. 
When indeed the statutes of Elizebeth arid Jsrnes were pssecl, on which aforte the 
present case depends (as was admitted by the counsel for the assignees irr ~~~~~~~ V. 
PO$& (ibid. 183, 18P)), the law was takeii to be, that debts due to the represeritati~r~s 
of debtors were liable to be attaehed for the debts of the origitial debtors. I n  the 
case of Intestacy, &be only doubt as to administrators takieg subject to  foreign attach- 
ment, was owing to there being no such office as that of art admrnistmtor a t  common 
law; for which reasou i t  was doubted (1 Roll. Eep. 105, 106, ~~~~?~~ v. ~ 8 ~ u ~ ~ .  
5 Co. 8 2  b. ~ ~ e ~ ~ ~ T ~ g ’ s  c~se),  whether a custom cotlld be a p ~ l i c a ~ ~ e  [SSO] to them. 
But ~otwithstaiiditig that doubt, it was holden that debts due to ~ ~ i n i t i i s t r ~ t o r s  were 
liable to be attached by the creditors of the ititestate, i r i  those places where there was 
a custom of foreign attachmerit (ibid. and 1 Roll. Ahr.. 554 (K.), pl. 2). 

I n  the case of Cleeve v. Mills, Lord Manstield held, “ that  the statutes of bankrupts 
do uot extend to the colonies, or  any of the kiiig’s domiriioris out of Etiglad, but the 
assignments undar such eommissions are coiisidered as vohititary, airtl as such take 
place betweeti the assignees arid the baiikrupt, hut do not affect the rights of any 
other cre~itors.” In ~ ~ ~ i ~ g  v. ~ ~ ~ ~ ~ L ~ ,  li Sims tbe b a t i k r i ~ ~ ~  weot to ( ~ ~ ~ ~ l t a r ,  and 
the D e ~ e n ~ a t r t  sent a power of attorney there to commerrce a suit against the baukrupt, 
which was dotte, and B decree obtained, atid his goods taken i r r  executioti stid sold, 
and the debt paid to the Deferidant, to recover which, the action was brought.” Lord 
Mausfield held, ‘( that this rnorrey, being recovered by seriteuce in R foreign court, 
could never be recovered back by the assiguees, our ~ a ~ i k r ~ ~ p t  laws iiot e~tenditig to 
any o€ our foreign set~lements. He also said, i t  bad been for a long while doubted, 
whether the assignees could recover a debt due in a ~ o r e i ~ ~ i  coutitry to tha b a n k c ~ ~ t  ; 
but of late it had beeri determined they might (irt a case at  the Cockpit) ; so a debt 
may be recovered here cfue to a bankrupt in a foreigti country, where the law 
obtains arialogous to our baiikrupt laws, which other countries will take notice of, 
and consider it iu the same light as if the bankrupt had made an actual assigu- 
ment :‘I by an actual assigrimerit, his 140rtIship nn~ist have meant a voluntary ilssigti- 
merit, agreeable to his opiriion expressed i r k  other cases. The cas8 of fk ~ ~ ~ u u ~ ~ ~ ~  
v. Lpch was a deter~iItatioti agairist the assi~Iiees, atid in point with the presetit, 
and khat, after the  same right had been insisted on for the Plaintiff as is now 
coittertded for, except that the action was agsitist the garriishee. But that circum- 
stauce waa trot (uor could be, :ts shall hereafter be shewrt) the groutrd of the detarmizia- 
tion, t i o t ~ ~ t ~ s ~ t i d i u ~  wha t  was said i t r  the argument for the Plaititiffs i n  Emtel. 
Y. Pot& (4 Term Rep. B, E, 187). 

The case of ~ ~ ~ u i ~ e s ~ e ~  v. Park8 ant2 ~ 8 ~ ~ 2 ~ ~ ~ 6  ~ L i ~ i c o l [ ~ ~  Inn Hall, Dec. 13th, 1770, 
before t h e  Lords C o i n ~ i s s i o r i ~ r ~  Stnythe arid Battturat), was this  :-“The ~efetidarits 
were assigrieea utrder a c?tmmissiori of barikrupt against Campbell and Hayes, arid 
after the assigiituerit to them from the comniissioiier~, several of the baukrupL’s 
cre-[68l]-ditors i t i  Rhode Islatid sttuch a debt due from tbe Plaintiff to the batikrupti, 
in purduarrce of aii act of Assembly there, authorizirig siieh process. The Plairititf 
comirig to Ettgland, the assignees brought art action a t  law against him, atid the bill 
was filed for a11 itijuriction, the Ylsititiff otferirig to pay what, if  aity thing, &ould 
appear to be due to the assigiiees, after d ~ ~ u c t i r i g  what s ~ o u l ~  be recovered agriast 
him by the Plaintifis i n  the foreigti a t t ~ ~ h n i e I ~ t .  The assigriees by their ;;itswer 
irrsisted, that the property of the barik~upts wits vested i t t  &hem before the w 4 t s  were 
eerved on the Plaintitf, aticl therefore that he had no money or effects belonging to the 
barrkrupta in bis harids, and oonsequently that the PlltintiRs it i  those writs were not 
irititled to recover airy thirtg. Ati ii~junctiori had been gratited, and on ~ h e w i t ~ ~ e a u s e  
why it should not be ~ ~ e s ~ l v e d ,  the Lotds Com~isslot~ers ~ i n y t b e  and B~thurs t  
c o n t i ~ u e ~  tbe irijuIIctiou to Lhe hearing, arid refused to order the P l a ~ i I t i ~  to bring the 
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~ o r i e ~  into court, but directed that he should give security to be a ~ p r o v e ~  of by the 
Master, to pay the De€e~idati~s what (if ariy th i t i~}  should be decreed to be due : and 
they were of opinian that the a s s i ~ ~ ~ e n ~  did tiot divest the property out of the 
bankrupt8, as the debt was due in the plant~tions, but only gave the assiguees a right 
to sue for it; that the creditors there had also a right to sue for it, who, having com- 
mewed a ewit &Et, and recovered judgment there (on which there were appeals here 
depmding, as was said a t  the bar, atid was the fact, though it  did not, nor could 
appew on the pleadings, being subsequent to thorn), had gaiued a priority over the 
Defendauk; though it  was admitted that there had beet1 two cases (Sdoaion v. Ross, 
ante, 131, I32), one determined by Mr. Justice Bathurst sitting for Lord Northington, 
the other (Jdlett aid Another v. Deponthieza and Another, 133, U,} by Lord Camden, 
where commissions of barikrupts were issued in Holland, and some of the bankrupt’s 
effects wera attached i n  London, and the attacb~ients were ordered to Ere ~lischarge~, 
and the money or effects paid to the assignees; aud though i t  was argued by the 
counsel for the re fend an^, that the rule in that respect ought to  be ~eciprocal, yet i t  
was a ~ s w ~ r ~ #  that the bankrupt laws were not received in the platitati~ns, and there- 
tore this cas0 was not like those two which were meritior~ed, there being bankrupt 
lrws in H o ~ l a ~ d . ”  

For as Scotland, with respect to 
its lam, eoqtinues, tiotwithstai~ding the [€@a] union, i t1  the same situatioti as a foreign 
country, SO do the plantations, when riot irictuded iu acts of parliament. 

But all questions arising on the laws of any particular country, in respect to their 
operation in foreign countries, especially such as relate to war or comnierce, are to be 
determined by the law of nations, one maxim of which is equality (a)1, The bankrupt 
laws therefore of all foreign countries ought to be allowed their operation here, on a 
presumption, that our bankrupt laws would be allowed to h a w  effect in those countries. 
But in the p~aiit~tions there are no bankrupt laws which coutd operate here; our 
bar ikr~pt  laws therefore ought not to be extended to them, It was on this grou~id 
they were at firet disregarded iti the ~ la i i ta t~ons ;  but, as appears from NY. ~ ~ ~ ~ ~ n ~ s  
IXRE$ ~ o m ~ ~ ~ ~ ~ u 8  of luriacy arid b~rIkruptey were a~terwards coti~ider~d as i t~yes t~ i~g  
the c o m m ~ ~ ~ ~ ~ s  or their ass~gnees with a power of seizing arid recovering the effects 
of the lun~tic‘ or bankru~t ,  t h o u ~ h  riot as giving them any right before seizure or 
recove~y. This having become the usage in the pl~titations (which is one mode by 
which rtatnter may be in force there, as appears by 25 Geo. 2, c. 6, s. lO>, so far they 
are iti form there, and so far they have been allowed to  be by Lord fIardwicke aud 
Lord Mauefield, and no farther. 

Thus mueh being advanced in support of the first proposition stated in the outset 
of the argument, answers shall next be attempted to the reasanitig used, and 
authorities oited on the other side of the questioti, particularly iti the case of Hunter 
v. Potts. 

It was raid in arguing that case (4 Term Rep. B. R. 187), that the case of Le 
G~~~~~ v. ~~~h was not ap~licabl&, b&ca~6& the action was against the garxiishee~ 
and that ~ o ~ ~ i t i ~  could be more clear, than that a persori who had beet1 c o ~ u p e ~ l e ~  by 
a competent ~ur~sd~et io t i  to pay the debt orice, should iiot be co~pelled to p y  it over 
again, aud it was krther said, “that Cleve V~ Mills arid Alien v. ~ ~ ~ ~ ~ ~ s *  went upoii 
the s a w  F r j n ~ i ~ l ~ . ”  But to this it may be answered : lst, that not one of the cases 
above oited for the ~ $ f e r ~ ~ a r i t  were  eter ermined 0 1 1  that principle ; that i n  ~~~~~~~ v. 
liolight the action was agaiust the Plaiutiff, who recovered the tuorrey front the bauk- 
rupt, and in Aifadaley v. Pwke the garrrishee was the sole Plaintiff, arid the Plairitiffs 
in t b  forei n abtachmetit were riot before the Court; yet both those cases were 
deterinitred P n the same mariner as when the actions were [6=] against the garnishees. 
2dly,:the gdrnisbee Is the proper person against whom the actiou should be brought; 
for he murt he the eonwspoudetit of bhe batikiupt, aiid ought to give hitn arid his 
assignees drre notice. If he does give them notirr, they ought to defeird the euit, 
or ehe be banrid by it. On the other haud, if he does not give due notice, be 
ought to pay tbe money over agaitt (a)”, for the fault was in him in not giving it. 

The d i ~ ~ n e t i o n  in  that case was well founded. 

(a)l On this, cap. 30 of Magria C h ~ ~ r t a  is ~ o u n d e ~ .  
(a)* If money be attached and paid thereon, and afterwards the ~ ~ i g i t i ~ l  creditor 

sues for the 883119, and the a t ~ a c h ~ e ~ i t  happens to be ill pleaded, or othe~wise avoided, 
the p r t y  must pay the money over again, and hath no remedy either in law or 
equity. 2 Show. 314, Anm. 
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He ought to suffer by his own ~achea, rather thait the Plaintiff in the foreign 
a t t ~ c h ~ e n t ,  who has been thereb.y prevented from coming in under the commissioIi. 
The other case of Adlm v. ~ ~ 6 ~ ~ ~ s  was on quite a ~~ifferent subject. The poltit 
there decided was, that payment to one who had a probate as executor of a forged 
will, not withstand in^ the  roba ate was afterwards revoked, was a good discharge 
against a s ~ b s e q u e ~ ~ t  rightful ~~miujs t ra tor .  The reason of which is, that the party 
was not in fault, and the Isw will protecli parties who ar0 not iti fault; but it will 
not protect those who are in fault, as every garnishee must be, who does trot give due 
notice to the principal, when time is allowed for that purpose. Here more than 
thirteen calendar months appear, by rhe special verdict, to have heen allowed for that 
purpose. 

As to the  upp posed change of opinion of Lord Hardwicke and Lord ~ a n ~ ~ e ~ ( ~  
(4 Term %p. B. R, ISS), it was said, that Lord ~ a ~ , r l w ~ c k e  iii tha case of ~ ~ ~ ~ t o s ~ ~  
v. Ogii?;a;s granted a writ of ne exeat regno against one who had obtained arrest- 
menta of a b a n k ~ u ~ t ’ s  property in  cotl land^ and this was placed among the ~ecisiotis 
said to be expressly it; point. But in fact it was no ~ec js~oi i  a t  all coiiceriij~jg a 
foreign a t ~ c h m e ~ t ,  but a Scotch a r r e s t ~ e t i ~ ~  which was indeed comp~red with a 
foreign attachmeItt~ What the circumstances of that case were does not fully appear, 
but acc~rdir~g to the note of it, the person who made tbe a~rest~Bikts  had got the 
money into his hands, which, i t  is ~ ~ ~ s L i ~ e ( ~ ,  is hy the Scotch hw iIicotis~stetit witb 
every species of arrest~eIit .  There must therefore have been somethitig unjust done 
by the Defendant, which migtrt be the reason for granting the ne exeat regno. How- 
ever, a8 far as it concerna the presetit case, it  was hut an obiter and extrajudicial 
opinion, Lord ~ a n s ~ e l ~ l }  when a t  the har, is made to say (4 Term Bep. 3. 8. 188)) 
If there had been many itistatkces 16843 where, after such arrestments arid f ~ r e ~ ~ i ~  
8 t t ~ h ~ e n t s  by creditors, the money had been reoovered back agalti by the assignees 
u ~ ~ d e r  tbe c o m ~ ~ s s ~ o i ~ ,  in ac~ior~s  for money had atid received.” But as not one of 
those many instances appearr and as in threa several irrstartces his ~ o r d s h i ~  determiKie~~ 
the corJtrary, it  is more than ~ r o b a ~ ) l e  tbat the uote was ~ is taken .  The case of 
3 ~ ~ ~ ~ t ~ n ~  v. G o ~ ~ Z ~ T ~  (Cook~’8 Bunlr. Laws, last d i t .  522) cited in the a r ~ ~ i m e ~ i t  of 
H ~ ~ ~ $ ~  v, Potts, to prove Lord ~ a r i s f i e ~ ~ ’ ~  chartga of o ~ i ~ i i o r ~ ,  related not to the 
assjgnme€tt~ but to the certificate, and the Former i s  only i n  question iri thiv case ; a 
charI~e of o~iniorr t h e ~ e f o r ~ }  with respect to the last, if  there had been m y ,  would he 
no proof of a c h 3 n ~ e  with respeot to the first. But there was no change of opinion 
a t  all, for in that case the debt WRB e o ~ t r a c t e ~ ,  arid the certificate obtained in Irelmcl; 
and therefore the debt was legally discharged, arid couId not be revived by the bank- 
rupt’s coming afterwards into England. What was said by Lord Mansfield that ‘I a 
discbarge by the law of one country will be a discharge in another,” is to be under- 
stood with referetice to the mse then before him; but, wha~ever i t  was he the 
case was not determi~~ed upon it, but put 0% to another da;V, when the point was given 
up on the authorjty of ~~~~0~~~ v, ~ e ~ ~ ~ o  (2 Stra. 733). Now the point ~ ~ e t e r ~ ~ r i e ~  
in ~~~~~~u~~ v. ~ e ~ ~ ~ ~ ,  was, that  the seatenco of a foreign court of competeii~ jurisdic- 
tion is decisive ; so that the ~ ) ~ i n c ~ ~ ~ a ,  if a ~ ~ ~ I i c a ~ l e  at all to  the present case, is rather 
against than for the ~ ~ a i ~ i ~ i ~ s ,  RS there was a sen~etice in St. ~hristopher’s in favour 
of the Defe~dar~t .  

Another argument for the assigriees was, ‘I that with respect to persoIia1 property, 
the Lex D o ~ ~ c ~ l i i ~  and not tbe Lex rei sit@ is r er mitt^^^ to prevail ;’I to prove which, 
many ernes wera mentioned, and others referred to, as col?ecte~ in ~~~~ v. Bmce 
(Dom. Proc. Ap. 2’790). But in that case, the principle contended for was oontro- 
verted, and the appellant, who rested his casa upon it, fded .  If he fttiled on the fact, 
there copltl be no determiuation on the principle ; if on the law, the determination 
was contrary to the principle. The case therefore either proves nothing on either 
side, or else it makes against the P ~ ~ i t i ~ i ~ s  in the present action. And though many 
of the cases tihere cited, prove that the suc~es~ior1 to an  intestate'^ personal sstate is 
to be ~e termi~ied  by the law of tbtt place where he had his 16851 d o ~ i c ~ ~ R ,  yet in none 
of tbem is there so much as a dictum, that debts due to him may not be a t t a ~ ~ e d  by 
the law of the country where due. But a f l m i t t ~ i i ~  the rule, that the Lex Domicilii is 
to prevai~, yet i t  is ~ e g g ~ t ~ ~  the q ~ ~ e ~ t ~ o f i  to draw any i i i f e r ~ ~ i ~ e  frarn that rule to the 
present ease, For that wouid be g~itrg on a ~uppo3~tion, that by the law of this 
couotry, the property of debts due to bankrupbs in Sk. Christophsr’s vests in the 
~ s 8 i ~ n e e s  under a ~ o ~ ~ i s s ~ o n  of ~ a ~ ~ r ~ ~ ~  here, which i s  the very point in question, 
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If i t  does not vest, then the law of the country, which is the domicile of the batikrupt, 
and t he  law of the country where the debt i s  due, are the same, and by the law of both 
countriee the Plaintiffs have no property in the money for which they have brought 
this action, but bad only a right to sue for it in Etv Christopher’s, which as they have 
not &Be, but acqitielrced till i t  was recovered by the Defendant, be is intitled to it. 
Two a u t h ~ j t i e s ~  Cre. Eliz. 683, and Skim. 3’70, were cited, that an alien enemy may 
~ a i n t a j n  an action here as admiIijstrator. But that affords no a r ~ ~ ~ r n e 1 i t  against tbe 
Defendant; rather the contrary, for an ac~ministrator sues en auter droit, and if the 
intestate were an alien enemy, the administrator could not maiutaiii atig action ; 
which is implied Skiun. 370. The cases of Pipon v. Pipm and Er~cre v. Bruce, relate 
only to questions of the  siiccessioti to  the effects of intestates ; and as t h a t  of Kilptrick 
v. ~ a ~ f f t ~ c ~ ( ~  Term Rep. B. R. 185) is among them, and riot partic~~larly stated, i t  
ia to be preaumed ta be of the same kind. Iti Precetietits in Chart. 207, arid 1 Bto. 
Parl. Cas. 38, the qusstion was ori the construction of marriage a! ticles Iziade i n  Fratice, 
which was decided in this country, to which the parties had fled. The clecisioti seems 
to have besn, that the construction must be made according to the lam of France. 
But xvbether it was or not, that is now settled to be the rule of coustruction i n  like 
cases1 arid if applicable at, at! to the preserit case, is against the Plrtintiffs, as the debt 
was c o ~ t r a c ~ e a  a t  St. C~ristopher’s. With respect to ~~~~~n~~~~ v. ~ ~ ~ ~ 1 s ~ ~  (ibid. 187) 
and ~e~~~~ v. ~~~~r (4 Term Rep. 3. E. 188), the first relates only to rights riot 
e le~rly etated, nor, 88 far as appears, aFplica~le to this case; the other is ~~gai t ts t  
aasignees, and mentioned only to be answered. Three cases (in the tiotes ante, 131, 
132, 133,) were holden to have removed all doubts. But the two first, as far as appears, 
passed without argument, and in Mnzudasley v. Pnvke were distinguished from [686] 
that oaae (as has beenalready observed), iriasniuch as there are 110 bankrupt laws in the 
plaiitations, whereae in Holland there are ; for which reason they we  also equally 
~ ~ s t i r ~ g u i a ~ a b ~ e  from the present case. With respect to the first of them, ~ u l o ~ ~ s  v. 
&SS, as Lord C ~ m ~ i s s i o n e r  Bathurst could not but know of his then late determitta- 
Cion, b6 must have been the best judge of it, and if it was not applicable to the case 
then before him (i.e.  le^ v. Pnrke}, i t  certainly caiinot he to the present, as both 
cases arose in the plantations, that of ~ i i ~ ~ ~ ~ ~ y  v. Airlce at Ehode IuIand, in which 
there was a law for foreigti att,achments stated arid admitted in the pleatlirigs ; but 
no such law w a s  stated i r i  aimtar v, Polls, atid therefore the Court ooiilti riot suppose 
that there wali any, That is likewise a material ~ist~rictioii between the present case 
nnd &&er v. ~ ~ t ~ ~ ,  e s ~ c i a ~ l y  as i t  seems admit~ed by the Court (4 Term Rep. B. R. 
192), that if there had been such B law in that country the d~tern i i r ia t~~t i  would have 
been different. As to the case before Lord Camderi of Jullett v. Depuathieu (ibid.), 
he took no note of it, arid as he did not, arid no argument appears iii the printed note, 
it i s  reasonable to suppose there was none, and consequerrtly that the point passed 
unnoticed in that case as well as the other. With regard also to the cwe of X ~ l e  v. 
~ o ~ ~ ~ n g ~ ~ ~ ,  before the ~ h a n ~ e l l o r  of Ireland, no argumetits are there stated ; atid 
besides, a% the bankrupt laws were then iritroduce~ in IreI~t~id, that case i s  likewise 
within the ~ i m ~ ~ c t i a n  taken i n  ~ ~ i ~ v i ~ a s ~ ~  v. Parka. Notes of eases without the 
grounds on whioh they were determiried, uught to have but little weight, iir opposition 
to cases decided on argument, and supported by general rules arid principles, which 
are more ta be relied on than particular opinions; especially wheo those opirilons, 
are not r ~ ~ o n c ~ ~ b I e  fibid. 186), as they wem admitted not to have beerr, by 
the Counee~for the Pl~intiffs in  r ~ ~ L * i ~ ~ ~  v. Potis, previous to that case, But tbere 
was n ~ i n ~ 5 n ~ s t e n c ~  i n  the decisioiis on th is  point. For though i t  was said in that 
c8ae (ibid), that ‘*there were several decisions expressly in point,” yet it is submitted, 
that there is not one to be found, till that caqe was decided, in which the paint 
determined was that a creditor of a bankrupt ~aunot ,  after an assignment by the 
Cammissionere, recover by foreign attachment ia the plantatiotis his debt, from a 
debtor of @he bankrupt there,” which i s  the point in the  present case. 

Anather ~rgumetit  for the PlaiIitiff~ was, that aa all the parties were i t ~ h a b ~ t a n ~ s  
of ~ r ~ ~ ~ a n d ,  they were bound by the b a ~ k r u p t  laws, the evasion of which it was a fcaud 
to attemp$. [&7] But this arg~ime~it  takes that for granted which is to be proved, 
mmelg, that the bankrupt laws vest the property of debts in St. Christopher’s in 
assignees of bankrupts; which is the point on which the case depends; for i f  the 
proparty of the debt in question did not vest in the Plaintiffs by the aseignment, the 
Ifefeadant had a, right to attseh it, Though he irj boutid by the laws of this eouutry, 



gT8t unless those laws do in this respect extend to St. Christo~her’s ~ ~ h ~ c h  i s  the point 
in dispute), he had not acted contrary to them itr taking a legal COUMB to aecure his 
debt, which the jury have fourtd to be a just debt. Every fair c ~ e ~ ~ t o r  has a right to 
make use of any legal means to secure his debt, and the using those means cannot be 
a fraud, ~ e s i ~ e s ~  there w3re s i ~ ~ l ~ r  c j r c u ~ s ~ r i c e s  in the case of ~~~~~9 v. ~~~~~~. 
If indeed this ~ r g u ~ e n t  were allowed, it would put the English in a worse situation 
than other natiortq which would be both unjust and impolitic. The fraud is not in 
the Defendant, but in the PlairititTs, which brings the argumetit to the second proposi- 
tion eubmitted to the Court, viz. 

IT. That s u p p o s ~ ~ ~ g  the PIaii i t i~s ever had a right to recover the ~ o I i e y  which 
they demand, they have lost it by their own fraud or lachee. 

Their claim i s  f o u n ~ e ~  on the assignmer~t of the ~ o m w i s s i ~ ~ i e r s ,  which was on the 
5th af Mareh 1782. It 
is imp~ssible that they should not from the h ~ ~ i k r ~ t ~ t ’ s  e x ~ m i n a t i o ~ ~ ,  and the ~ t i s ~ e ~ t j a n  
of his books, have known of this debt due to him irr St. ~hr i s tophe~’s  ; atid if  they 
also knew of the ~ r o c e ~ d i t i ~ s  there, then their Iicqitiescence from the 5 t h  of March 
1782, to the time wheu j u ~ ~ m e ! i t  was o ~ ~ t ~ t ~ e d  irr St. ~ ~ r j s t ~ ~ ~ ~ i e r ’ s ,  was a fraud, 
But if they did not know of the proceediii~s, (which is ~ I t c r ~ d ~ ~ ~ e ~ ~  it waa grom 
neglig~nce (2 Wils. 354) not to make an ~ ~ i q ~ ~ i r y ,  of which they ought not to be 
permitted to  take advantage, They acq~iiesced above five yeam before they b r ~ ~ g h ~  
the present action, and nine have e Iaese~  befare i t  is determi~ied. Aud as far IS 
appeara, no application was made to  the Defendant till just before the a&’ ion was 
brought. Marry of the creditors uuder the comtnission must he dead, or not to be 
found ; arid those who are living have ~ r o b ~ b ~ ~  givert LIP all t h o ~ i ~ ~ ~ t s  of any future 
dividend, by which means the Plaintiffs will, of course, keep to their own use, all, or 
the ~ a t e s t  part of w ~ ~ t ,  if any thing, shall he reco~ered of the ~ e f ~ r ~ d a i i ~  who has 
lost [ern] the o p p o ~ t u ~ i ~ t y  of obtaining any satisfactia~~ for his debt, and has been 
put to great axpeeee; all which would have been ~ r e v e ~ i t e ~ j ,  if the P l ~ i ~ I t i ~ s  had 
defended %he action in St. ~h~istopher’s.  For then, either judgment would have beeti 
given for them a t  a far less expeirce than what bas been incurred, and the Befendant 
would have had an o ~ ~ a r t u r i ~ t ~  of proving hie debt utrcter the c o ~ ~ i ~ s i o ~ )  and rece iv i~ i~  
bia dividerid; or, i f  the judgment has been given agntirist them, they might have 
a p p ~ l e d  tn, the King in ~ o ~ r i c i 1 ,  which vould have been the proper way of proceed- 
ing (3 Lord R a p .  1447), aid would have been speedily determined, But they 
sugered j ~ ~ d ~ m e n t  to go against the bar~krL~pt and the g a ~ n ~ s h e e  by a ~ o m p e t e i ~ t  
jurisdlctioii, which not being appealed from ought to be decisive. It is not t o  be 
considered as res inter alios acta, since there is that privity between the Plaintiffs and 
the ~ a r n i ~ h e e  that the j ~ i ~ g ~ e t i t  against the garziishee was, in effect, a jud$ment 
against the assignees, espeeially as it was not possible ta make them parties, Thoiigh 
they ara ~ s s ~ g ~ e ~ s  urrder a co~mjssion of ~ ~ n k r u p t ,  yet thsir acts arid defaults are 
~irIdiug on the other creditors under the commi§s~on by wftoni they are chosezi, to 
whom they are a ~ o L ~ r ~ t a b l e ~  and who have a right to inspect their boaks and proceect- 
ingr This appears from the case of ~~~~~?~~~ v. G ~ ~ ~ ~ ,  Ambl. 630, where one of the 
assignees bricouraged an uncer~i~cated bankrupt to set up again in his trade, whidi 
he did, arid carried it 0x1 for four years g~Ieeessj~?e~y, and then died ; upon this the 
assignees filed A bill against his ~ ~ ~ i n i ~ t r a t o r  for his personal estate, arid though i t  
i s  desr  that all e ~ e ~ t s  acquir~d hefor6 a b ~ i i k ~ ~ i p ~  obt~iijs his certjfic~te belong to his 
creditora undor the commission in preference to any others, yet Lord ~ a ~ n d e n  decreed 
in favour of the new ~ s e d i ~ ~ r s ,  aod held that the case fell within the principle, that if 
a man having a lieu stands by and permits another to make a new security, he shall 
be postponed like the common case of a first mortgagee suffering a second mortgage 
w i ~ h o u ~  giving notice of his security : his lo r (~s~ip  therefore tho~ight that the cr8ditor~ 
under the c o ~ ~ i s s ~ o ~ ~  aught to loae their priority. The same pnnciph is ~ ~ p l i c a b l e  
to this aase, If indeed the P ~ a i n t i ~ s  were to recover, it wouid e ~ i c o u ~ a ~ e  future 
a ~ s ~ g ~ ~ ~ ~  to  delay the getting in debts till i t  was imposs i~~e  to d ~ s t r ~ ~ i u ~ e  them among 
ail the creditors, aitd what was not di~tr~butable  would be retibined by t h e ~ s e ~ v e s .  
[SS91 On this last ~ r o p o ~ ~ t i o n  therefore? as well as on the g~nera l  ~ u e ~ t ~ o ~ ,  it is 
submitted that the judgmerrt of the Court ought to be for the Defendant. 

aur. advis, vult. 
On this day L o a ~  L ~ ~ ~ ~ B ~ ~ ~ u ~ ~ ~  after ststing the special verdict, p ~ o ~ ~ e ~ e d  in 

the ~11owing ~ a n n e s ~  

The present actioti was not brought till Trinity Term f?87. 
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The quwtioa is, whether the ~ s s i ~ u e e s  of the b a n ~ r u ~ t  have a right to  ~ e c o v e ~  
this xno~ey, aa money had and received to their use? The objection made to it is, 
that the ~ ~ e y  was recovered by process in the Island of St. ~hr~s topher ,  in which 
tbe ~ a ~ k r u p t  lawa of ~ n ~ l a n d  bavo no direct bindin force, A variety of cases have 
occurred on this qutstion ; and there is some confus n in the reports of them, ~ h ~ c h  
wads a, very de~iherate co~~iderat ion of it  tiecessary. Not that I thiak it appears 
from the mere t e rm of the case itself, that. the d e c ~ s ~ o ~  of this part~c~iIar case conld 
be a~~~~ with any great d ~ ~ c u l t ~ ,  or that any great ~ ~ e 8 t i o K ~  could arise out of it. 
The whole which has Been argued has been 8s to the operation of the bankrupt laws 
in countries not subject to the jurisdiction of the courts of this country, In tbe 
present case, it  is i ~ i ~ c u ~ t  for me to conceive t h ~ ~  this q ~ ~ s ~ ~ o n  can arise out of the 
facts s ~ t e d .  For the a ~ ~ ~ ) ~ e  state of the case is no more than this. The ~ e f e I i d ~ n t  
residerit in ~ ~ ~ l a t i d ,  and s orctdit,or of Skirrow io ~ ~ ~ g ~ ~ ~ i d ,  has r e c e ~ v ~ ~  ~ o ~ ~ e y  which 
was due to Skirrow in the 15Iand of St, Chris~opher a t  the time of his ba i ik~u~tcy ,  and 
whioh st that time was subject to no lien w~atsoev$r. The n~oiiey being r e ~ i t t ~  to 
~Vo~&wjck in England, and beirig cleariy ~ o x i e y  whioh a t  the time of tbe act of 
~ a ~ j k r u ~ t c ~  was the property of the baiikru~t, and stthjeot to xi0 lien ~~ha teve i ,~  he is, 
~i~~~ facie, account~ble for it to the a s s i~~ees .  The defence he makes is, that he 
recoverad this ~ o n e y  by Iegal process in the isfaitd; brit he state$ also thaL the 
~~rocess wa1 ~ o ~ r i d e d  on an act done by him in Enghtd, and untfer the aid of the law 
of E ~ ~ l a n d ,  Far the f o t i ~ ~ ( ~ a t ~ o ~ t  of the r ~ c o ~ e ~ ~  was ail a ~ d ~ ~ v ~ t  of deItt made before 
the Mayor of L a ~ ~ c ~ § t e r ~  
in S& C h r i s ~ ~ h ~ r ’ s ;  the money would have remained subject to the demand of 
aasignees whenever they had been appraised that such a deht was diie, and had Eserrt 
out proper p~wers. These pro~oait~otis cannot be doubted. Then i t  is not a ~uestion 
w h e ~ ~ e r  the b a ~ k r u ~ t  h w s  have an o~e~a t io r i  at, St, ~ ~ ~ i s t ~ p t ~ e r ’ s ,  but wheth 
o ~ ~ r ~ t e d  a t   noas aster. It ia a ~ ~ e s t i o ~ i ,   bethe he^ 16901 a creditor res ide~t  in ‘E 
subje~t to tbs laws of ~ ~ g ~ a ~ d ,  shall avail h i ~ s $ ~ f  of a pro~eed~iig of that 
enable him to get possess~o€~ of a debt from those wbo are i n t j t ~ e ~  to that debt, atid 
wbo have the ~ i s t , r i b ~ t ~ o n  of it  for the benefit of all the cre;i~tors~ and to hold that 

ument has gone into a more general co€is~c~eratiori of the cases which 
have arisen under differet?t circu~nst~nces, in which the h a ~ k r ~ ~ p t ’ s  ~ r ~ p ~ r t y  being 
disp~rsed abroad, or he himseif having changed his residence, a ~ ~ v ~ ~ ~ t a g e  has been 
taken of his !sed s ~ t u ~ ~ ~ ~ ~ ,  or of the hca! s ~ ~ u & ~ ~ ~ ~ ~  of the ~ r ~ p e r t ~  w h ~ ~ h  ha8 been 
a t t a c ~ e d ~  This leads me t o  a short c o n s ~ ~ e r a t ~ ~ n  of the cases on this stthject,, i n  which 
I see LIO d i f f ~ r ~ ~ c e ,  if their ~ ~ r c u ~ s t a r I c e s  are rightly understood and rightly applied. 
First;, i.t; i s  a clear proposition, not only of the law of England, but of every country 
in t h e  world, where law has the semblance of seianee, that p ~ ~ s o n a l  pr~pe€,ty has no 
l a c a l i ~ ~  The ~ ~ a u ~ t i g  of that is, not that perso~ial ~roperty has no visible l oc~ l i ty~  
but that i t  is subject to that law w h ~ c ~  governs the p ~ ~ s o n  of the owner. ~ ~ t h  
r e ~ p ~ c t  bo tbs  d i s ~ o s i ~ i o ~ ~  of it, with r e s ~ ~ ~ t  to the t ra~is~jss ion of it, either by 
succe~io t~ ,  or the act of the party, it follows the law of the person (a). The owner in 
any ~ ~ ? ~ t r ~  m y  diepose of his ~e~ .so t i a~  ~ r o ~ e r t y .  If ha dies, it Is not the h v  of the 
c ~ u n t ~ y  in which the ~ r o ~ e r t y  is, but the law of the country of which he was z1 stxbjeet, 
that will reg~late  the succ~ssioi~. For ~I~statice, if a forejg~ier havirig ~ ) r o ~ e ~ . t y  in the 
funds here, dies, that property is claimed a c c o r d ~ ~ ~ g  to the right of r ep rese t i~ t io~  
given by the; law ol bis own country, In the caae of ~~~~t Y, Pipm (Ambi. 29), a party 
had ~iosaeased h ~ r n ~ e l €  of 9t debt which was due to t h e  i?~testate a subject of Jersey, 
arid whose pertlwtal property was therefore ~ o v ~ r n e ~  by the law of JerEey, Lord 
~ r d ~ i c k e  Ppaa ~ ~ ~ j e d  to by his other relatiarrs resident in  ~ r i ~ ~ ~ n ~ ~ ,  stating that they 
should be mqladed from a share aocordirig to the distributioa of Jersey, but tbat 
they shou~d be ~ n t ~ t l e d  to a, share ~cc~rd i i ig  ta  the dis t r ib~t iot~ nf Englanr? ; and 

erefote pmyed by their bill, that the ~ d m i r t ~ s t r a ~ r i ~  ~ i ~ h t  be restrait:ed from 
he pEoperty to Jersey, Lord Hardwicke very misely and justly ~ ~ e t e r ~ i n e ~  

that he would nat r e s t r ~ i ~ i  the ~ d ~ ~ x i i s t r ~ t r i x ,  he would riot direct in what manK)er 
she was to d ~ ~ o ~  of the pro~erty or to ~ i s t r ~ b u ~ e  it. ~ ~ v i i ~ g  acquired the right to  

(a) [As to what constitutes a man% ~ o r n ~ c ~ l e  so as to govert~ the distributiot~ of 
hie perso~al ~ r o ~ e r ~ ~ ,  see v, ~ ~ ~ e )  2 fha.  & Put. 2% (n), ~ ~ ~ S ~ 6  v. ~ ~ ~ t c ~ ~ ~ ~ *  
ibid. See also ~~~~~~~~ v, ~ ~ ~ ~ ~ s h ~ ~ ~ ~  2 ~ a g ~ a r d ,  405. ~ 2 ~ 7 ~ ~ ~ ~  v. ~ o ~ ~ ~ ,  4 T. 8. 185.1 

~ i t h o ~ t  that a ~ ~ a v i t  he could have ~ r ~ ~ t i t u t e d  no ~ r ~ c e e ~ ’  

lnst those creditors. 
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it, she was to distiibute it according to the law which guided the succession to the 
pWaOiI81 setate of the intestrrts. 

[WZ] Personal property, then, being ~ o v e r n e ~  by the law which governs the 
person of t;be owner, the condition of a bankrupt by the law of this country is, that 
the law, upon the act of bankruptcy being committed, vests hi8 propetty upon a just 
consideration, not as a forfeiture, not on a supposition of a crime committed, nob as a 
penalty, a d  takes the administration of it by vesting it in assignees, who apply that 
property to the just purpose of the equal payment of his debts. If the bankrupt 
happens to have property which lies out of the jurisdiction of the law of England, if 
the  country in which it lies proceeds according to the principles of well regulated 
justice, there is no doubt but it will give effect to the title of the assignees. The 
d e t e r ~ i n a ~ o n s  of the courts of this couritry have been uniform to admit the title of 
foreign assignees. I n  the two cases of  so^^^^^ v. Boss (ante, 131) and ~~~~~~ v, 
~~~~~e~ {ante, 132), where the laws of ~ a ~ ~ ~ n d ,  having, in like manner as a com- 
mission of bankrupt here, taken the ad~ini5tratior~ of the property, and vested it in 
persons who are caIled curators of ~ % ~ o ~ a t e  estates, the Court of Ghancery held that 
they had, immedi~tely on their appoi~itmcnt, a title to recover the debts due to the 
iosotvent in this country, in preference to the diligence of the particular creditor 
seekinp to attach those debts. In those cases the Court of Chancery felt very strongly 
the principle which I have stated, and it has bad a very uuiversal observance amortg 
all nations, But it may happen, that in the distribution of the law in some countries, 
personal property may be made the subject of securities to a greater or less extent, 
and in various degrees of form. It is iu those cases only that any difficulty has 
occurred. A question of this nature came before Lord Hardwicke very largely in the 
~ n k r u p ~ y  of Captain Wiison. With the Iittle explanation I am euabled to give of 
that  case, in which the court, of session entire~y concurred with Lord Nardwioke, the 
~ ~ s t ~ n ~ t i o F i s  will be apparent. There were three ~ifferetit sets of creditors who alaimed, 
subjeat to the de~~rmi~ia t ion  of the court, on the ground that Wilson had considerable 
debts due to him in Scotland. By the law of Scotland debts are assignable, and an 
aeeignment of a debt notified to the debtor, which is techr&oalIy catled art i r t t ~ m a t i ~ n ~  
makes ~a specific lien quoad that debt. An ass~gtiment of a debt not intimated to the 
debtor gives a right to the assigoce to ~ ~ e m ~ d  that debt, but i t  is a right inferior to 
that of the [692] creditor who has obtained his assignment and intimated it. By the 
law of Seatland also, there is a process for tbe recovery of debts, whioh is oalled an 
arre8tment. Some of Wilson's creditors hod assignments of specific debts intimated 
to the debtors, and completed by that intimation prior to the act of bankruptcy. 
Others had assigriments of debts not intimated before the bankruptcy. Others had 
arrested the debts due to him subsequent to the bankruptcy, and were proceeding 
under those arrestmente to recover payment of those debts. The determination of 
Lord ~ r d w i c k e  and that of the Court of Session entirely concurred. The first class 
I have m%ntioned, namely, the creditors who had specific ass~g~~menta of spwific debts, 
intimsted to  the debtors prior to the bankruptcy, were holden by Lard ~ a r d w i c k %  
to stand in the same situation as credit~r~ claiming by mortgage, a ~ ~ t e c e d e ~ ~  to the 
b a n k ~ u ~ t e y .  AI1 therefore he would do with respect to  them was, that if they 
recovered under that decree, they could not come in under the commission without 
a c c o ~ t ~ n g  to the other creditors for what they had taken under their specific seourity. 

pect to the next class of creditors Lord Hardwicke was of opinion, and the 
Court of Session were of the same opinion, that their title, being a title by assignment, 
was prefqrable to the title by arrestment : and they likewise held, that  the arrest- 
ments, being subsequent to the bankruptcy, were of no avail, the property being by 
assignment vested in the assignees under the cornmission. It is i n  thia sense tbat an 
expresaion has been used by Lord Mansfield, in one or two cases, in which his 
language rather than his decision has been quoted with respect to the law of Scotland, 
namely, Ohat the effect of the ass ig~me~It  under a commission of bankrupt was the 
sama as a voluntary assignme~it. Far so the law of Scotland treats it in contra- 
distincti~n to the &ssigrimeIit perfected by i~itimatiot~, and to an assignmetjt which tha 
party might be compeiled to make. But i t  does not follow that it  is an ass~~nmeri t  
without consi~eration. On the contrary, it is €or a just ~oris ide~a~ion ; not indeed for 
money actud1y paid, nor for a c o ~ t s ~ d e ~ a t ~ ~ t t  immediately precadi~ig the assigrt~ent. 
In that respect, therefore, it is B voluutarly assignment. But taking it to be so, it 
excludes and is preferable to a11 others attaching, it i s  preferable to all the itt'resters, 

c. P. IV.--l3* 
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it is preferable to all creditors who stand under the same clttss, and to all who have 
not taken the steps to acquire a specific lien till after the act of bankruptcy [393J 
 commit^. In a variety of cases enu~era ted  in Lord Kenyon’s opinion (4 Term 
Rep. B. R. 192), the same idea has p~eyailed, which I think is founde~ on the clearest 
aad most evident ~ r i n c i ~ l e s  of justice. If the assignees in this case had sent a person 
over to St. ~ h r i s ~ o p ~ e r ’ g  to act for them, if they had given notice of the assi~nment, 
the Court of St. Ghristopher’s ought unquestionabl~ to have preferred the title of the 
assigaees to the title of the creditor using the process of attachment, because the law 
of the country, to which the creditor making the demand was subject, had, oti a just 
consideraticm, vested that property in the present Plaintiffs. As I take the determina- 
&ion in the Court of Chancery in the case of 8oZomons v. Ross, and the other caae, 
to be founded, not on any policy or technical notions of the law of EnglaK~d, but 
olt general law, ~ ~ f e r r i n ~  the title of the ass i~ t~ees  to the title of the ~ r r e s t i 1 ~ ~  creditor, 
the Court in St. Ghristopher’s ought also to have preferred the title of the assignees. 
When I have laid this down, it by no mea118 fotlows that a cammission of bankrupt 
has an operation in another country against the lam of that country. I do not wish 
to have i t  ~nd3rstood~ that it follows as a corisequence from the opiniori I a,m now 
giving (1 rather think that the contrary would be the consequeri~e of the reasoti~t~g I 
a m  now using}, that a c r e ~ i t a r  i n  that coL~titry, not subject to the baiikrupt laws riot 
affectad by them, obtaining payment of his debt, and afterwards coming over to this 
country, would he liable to refund that debt. If he had recovered it in an adverse 
suit with the assignees, he would clearly not be liable. But i f  the law of that 
couiitry preferred him to the assignee, though I must suppose that determination 
mong, yet I do not think that my holding a contrary opinion wonld revoke the 
determination of that country, however I might disapprove of the principle on which 
that law 80 deeided. But another case may possibly occur, of a suit brought against 
the ~ a n k ~ u ~  ~ersona~ly,  and a case of this sort was stated in the &rgiimetit, ~~~~~~9 
a d  ~~~~~ v, ~~~h~ (a). I have not been able to get a partjcu~ar accouttt of that case. 
It i s  shortly stat;ed in Cooke’s Bank. Law, 372, that a person having committed art act 
of bankruptq bad gone over to Gibraltar, that a commission of bankrtipt was takart 
out agsinst him, and that the Refendant ~ ~ o u ~ h t  an action against him i n  Gibraltar, 
and ~btained j u d g ~ e ~ t ,  and under the judg~ant  payment of his debt, ~ ~ e t h ~ ~  the 

rson wa8 r e ~ ~ d e n t  at ~ i ~ ~ r a I ~ ~ r  prior to the bankruptcy, whether thc debt was  con- 
tracted at Gibraltar, whether he appeared to the co~mjssioii in ~ n ~ l a n ~ ~ ,  notie of [@4] 
these circumetances are stated. But the decision would undoubtedly be very materially 
varied by tbose circumstances. Lord Mansfield held, that the Defendant, having 
recovered the debt against the bankrupt who was personally present a t  Gibraltar, was 
not answerable to the assignees for the money, I am told i n  oue account of that case, 
tbat i t  turned on the form of the action. But this is clear, that there being no 
certi~cate, tbe Defendant iu that case had a right t o  sue the baiikrupt. A. ~ ~ r i k r u p t  
ia thk  country without a cer t i~ca te~  may be sued ; and though his goods could not be 
taken in e ~ ~ u t i o n ,  being vested in the assignees,.yet his person might. There was 
therefore B good co~mencement of the suit agamst the person of the bankrupt a t  
Gibraltar. How the debt was contracted, and how the suit was carried on, the report 
gives 110 ~ccount,  However, i t  is at most but a decision a t  Nisi Prius, and is the only 
cPlse which seem at all to staud agaittst the currerib of a~~thorities, which hoId that, the 
~ p e r a t i ~ n  of the ~ a r i k r ~ p t  laws, with respect to the personal property of the bsxik- 
rupt, when that  property is brought into this c o u r ~ ~ r y  by any one who has obtai~ied 
it, is to carry a right to recomr it to the assignees for the heriefit of all the creditors. 
But, as I said before, i t  is not necessary to go the whole length of that discussion, 
because, on the oircumstances of this particular case, the question is merely whether a 
creditor of the bankrupt resident in  England, and knowing of the bankruptcy, shall 
avail himself of a process which he has commencecl in  England, so as to retain his debt 
from the a ~ i g n e ~ s ,  and gain a preference over the other creditors. This i s  a proposi- 
tion too clear to require any d~scussion, The consequence therefore is, that there 
must be 

~ u d g ~ $ n ~  for the Plaintiffs. 

End of Trinity Term. 

(a) [Vide post, vol. ii, p. 413.1 


