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eaffered, wi~hout  lessening them on ~ c c o u i ~ t  of the ~ j r c u m s ~ n c e s  under wbich i t  WM 
inflicted ; that if they gave damages beyond a compensation for the injury actually 
sustained they would give too much, but that if they gave less they would not give 
enough. 

Tbe jury ~aund a verdict for 5001. being all the damages laid in the declaration. 
Shepherd, Serjt., now moved for a rule celling on the Plaintiff to shew cause wby 

this verdict should not be se6 aside and a new trial be had, on the ground of the damages 
being exceidve, tad because the jury ought not to have been directed to exclude from 
their consideration those circumstances which tended to shew the necessity of that 
punishment being ~ n ~ i c t e d  which was the cause of the action ; for that although the 
Plaintiff might perhaps be entitled to some damages, since the circu~stances alluded 
to did nat amount to a legal defence, yet the Defendant had a right to  the benefit of 
those  circumstance^ by way of mitigation ( u ) ~ .  

But The Court were of opinion that his Lordship’s dire~t ion was ~ e r ~ e c ~ l y  
right in point of law, arid that it did riot appear from the report that the damages 
given by the j u r i  were excessive. 

Shepherd took nothing by his motion, 

 MARS^ v. HUTCHINSON. June slat, 1800. 

An Englishman employed in the service of the British Government’, residing in a 
foreign country and having lands there, upon the cessation of his employment i n  
conaequence of war between the two countries, sent his wife and family to this 
country, but c o ~ ~ ~ i a u e d  to reeide abroad himself. Held, that the wife not having 
r e~~es0n ted  herself as a feme sole was riot liable to be sued as sueh (U)$. 

This was an action for goods sold and ddivered by the Plaintiff to the Defend~nt.  
Plea nozi assu~ps i t .  

The cause was tried before ~arsha l l ,  Serjt., at the $ u ~ ~ e ~  assizes for Norfolk, 
1799 : the Plntiff’s  demand was €or oaals supplied to the Defendant during the last 

~ ~ 

(a)’ Upon this subject there fieems to  be some c~nt? ,~dic t ion  in the books. Thus 
in a s s u ~ F s i ~  and non a s s u ~ p s ~ t  ~ ~ e a d e d ,  a discharge was a~mi t t ed  in evideiice by 
Hale, Cb. J., in mitigation of damages j though he said that exoneravit ought to have 
been pleadea. Abbot v. Chnpmnn, 2 Lev. 81. In like manner a release was admitted; 
Beckfnd v. CiaFh, 1 Sid. 236. And Bolt, Ch. J., iii case tor words allowed the truth 
of the wortla to  be given in  evidence in mitigation of damages. Smithies v. Dr. Hawison, 
1 Ld. Ray. 727. But the more reasonable rule seems to have been laid down by Price, 
Baron, in a case of ~~~~~ v. Paw~~qig, An. Do. 1716, Tin.  Abr. tit. Evidence (1. b.)r 
pl. 16, who in case for words refnsed to admit any thing in evidence which tended to 
justify the words, though ia mitigation of damages oaly; saying, “that any thing 
wbich tendad to  shew a provocation or any t r a ~ s a c t ~ o n  bebween the parties giving 
occasion foe speaking the words was proper in the ~ e f e n d a n t  to make out, because 
these matterr Gsnnot be pleded.” Indeed so early as 21 H. 8, in  trespass quare 
clausum fregit and not guilty pIeaded, where the Defendant offered to give in evidence 
that the trespa~s was c o m ~ i ~ t t e d  by his cattle t h r ~ u g h  the default of the Plaintiff‘s 
fences, and this evicfetrce was rejected be~ause the matter ought to have been pleaded, 
the Defendsnt’s counsel urged that it might be received i n  mitigation of damages ; but 
Shelleg, J., would not allow it, lest the jury should be iuduced to find a verdict con- 
trary to law, and thereby iricur an attairit. Subsequent to the casa 
of Smithies v, Dr. Hawism, vie. i n  Mich. 17 Gao. 2, Lee, Ch. J., refused to allow the 
truth of words spokett to be proved in mitig~tio[i of damages, saying, that a t  a meetirtg 
of all the judges, a large majority of them had determi[Ied not to allow it in future, 
but that it should he pleaded, arid that this was now a general rule. ~ ~ K ~ ~ Y w o ~  v, 
Parks, 3 Str. 12Q0, in support of that part of the proposition laid down by Price, Baron, 
that what cannob be pleaded may be given in evidence, the case of Cmte v. Berty, 
12 Mod. 339, may be re€er re~~ to, where i t  waa said, that in t r e ~ ~ a s s  for  crimina^ con- 
versation with the Plaitrtiff’e wife, licence of the h ~ ~ 5 b ~ n d ,  or the bad character of the 
wife could not be pleaded in bar, but thati those mathers might be given in evidence in 
mitigagion of daimrages, 

Keilw. 203 b. 

Tid. tarn ~ ~ ~ g ~ u ~  v. ~ ~ r ~ ~ ~ ~ ~ ~ ~ ,  cue. Bult. Esp. N, P. 337, 
(a)a l5de ~ a ~ g ~ ~  v, P&ev, 11 East, 301, Ku# v. P~nne, 3 Campb. 133, 
c. P. m - 4 ~  
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three or foar para ,  and the defence was coverture. Et appeared that the ~efendant’s 
busben$ wsa An E n ~ l ~ h ~ a n  ; that in 1783 he left this country, and had occasiona~ly 
beee here rime that ~ e r i o d ;  hut that about ten years ago h a v i I t ~  ~ u r c h ~ e d  the 
a ~ ~ o i n ~ ~ e n t  of agent €or the English packets at the Brill in  Holland, he had resided 
there ever since ; that he waa ~ssessed  of madder grounds in  that  country^ from the 
c i ~ ~ t ~ v a t ~ ~  of which he derived co~~s iderah~e  profit ; that on the ~rruption of the French 
i n h  Hanand in 1795, hie e ~ p l Q y m e n t  as sgent having ceased, he sent the Deferidsat 
t o ~ e t h e r  wikh hi8 wife arid family to reside in this country, but remained himself iu 
Holland t;o look after his madder grounds, and also with a view to recover his situa- 
tion if the inhrcourse between England and Hollatid should be re-eatablished ; that 
the Defendant lived at Aylaha~  in Norfolk, and was there conaidered to be a married 
w m n .  ‘I;CpQn this the Plaintiff‘s counsel insieted that the Refenda~t’s h u s b a ~ d  being 
domiciled in a foreign country from which he was not Iikeiy to return, the Defendant 
musli be t r ~ t e ~  as a feme sole, and therefore capable of m a k i n ~  contracts to  bind 
herself, The learned Serjeant directed the jury to ascertain the amount E2271 of the 
demand ; but c o ~ c e i v i i i ~  that the ~ e f e n d a n t  had s ~ i ~ c i e n t l ~  proved her c o v e r ~ ~ r e ~  and 
that her ~ u 8 ~ n d ’ s  resideIice in  oila an^ did riot., under rtll the e ~ ~ c u ~ s t a € i c e s ,  enable 
her Go bind beraelf by her own contract as a feme sole, nonsuited the Plaintiff, with 
liberty to move to set that rionsuit aside, and enter s verdict for the Pla~ntiff to the 
a ~ o u ~ t  ascertained by the jury. 

Accordingly in Mi~hae~mas  term last a rule nisi having been obtained for that 

Sellon, Serjt,, shewed cause, and after observing that the caaes respectirig coverture 
might he divided into two claases, first, that of separate mairiterrauce secured to  the 
wife ; aeaondty, that which proceeded on the old exceptioIis of abjuration, ancl exile ; 
said, that he rrhould dismiss the co~isiderat~on of the former ~ l t o ~ e t h ~ r  : with respect 

class, he argued that  the principle on which they proceeded was, that 
ad it uot in  his power to return to  this couxltry, ~~~~~~ W8~1u?~~s 

w, RyIayh Plac. Farl. 66% Lady ~ ~ ~ ~ ~ T ~ ~ ~ ’ s  case, 10 Ed. 3, 53. ~ ~ b e l ~  3 e ~ ~ ~ u ~ ’ s  erne, 
1 E, 4, 1 a. ~~~~s~ of P ~ t ~ n ~  v. ~ ~ ~ ~ g e ~ s ,  2 Verrt, 104. Spavrow v. ~ ~ ~ r ~ z ~ ~ ~ ~ $ ~  cited 
2 31. 119.7, 1 T. €3, 7. He observed that the more modern a ~ t h o r ~ t i e s  had been deter- 
mined an the foundation of a caae,upon whieh more stress had be011 laid than it deserved ; 
namely, ~~~ v. The ~~~~ rtf ~ ~ ~ ~ ~ ~ e ,  I Salk. 116, 2 Sa&. 646 ; for that in fact 
that 1x80 wv88 not decided on a pririciple of Iaw but on an e q ~ ~ ~ b l 0  point of practioe : 
the repoetar himself having entitled it in the margin, “New Trial not granted for 
mistake in paint of law, against the equity of tho case;” that i t  was also thrown out 
there that fihe huaband was an alien, and that t f .  divorce might he intended, and indeed 
Lord Canadan in the case of G o s h  v. Wilcock, 3 Wils. 308, had declwed, that the 
jury in  tbe cam of L)ee.rly v. The Dude88 of Mtwrine were liable to an attaint ;” that 
~ a r % o v ~ r  ia ~~~~~~ v. ~ ~ h e s s e  de Pieme, E9p. Cas. N. P. 554. ~~~~~ v. ~ ~ ~ ~ ~ L e ~ e  de 
P h m ,  ib, as?, and De ~~~~1~ Y. EAigle (ante, vol. i. 5671, the ~ i ~ ~ i ~ i c ~ i o r ~  was taken 
that the k ~ b a n d  waa an alien ; that in those cases there was a c o ~ ~ l e t e  desertioi~ of 
tho kingdorn by the husband, and no anirnus reverteridi to be presumed, whereas the 
huahand in the present cme being an E n ~ l ~ a h ~ a n ,  must be p r ~ s u ~ e d  to have the 

em, Serjt,, coatrtr, argued, that as i r i  this case i t  did not appear tbat the 
D ~ f e n d a n ~  on the one hand represei~ted herself as a siugle woma~i, or that the Plaintiff 
OR the o&er knew the c~r~umatances of her s~tuat~ort, the  question^ ~ ~ e t h e i ,  the latter 
were entitled to me the former as a single woman % must depend upon a sound con- 
s t L ~ c t ~ o ~  of that ~ o d i ~ ~ a t i o x i  of the rule of law, that a feme-covert caniiot be sued, 
which kd already prevailed ; that the first class of cases alluded to OII the other side, 
proved that the gerieral rule of law was subject to modification ; and that the second 
class of cares, some of which were as ancient as the tinie of Etlward the First, were 
i r r  ~ ~ n c i p I e  directly ap~licabIe to the present; that ~r~i ic jple  beirrg, that where the 
husband is bayond the process of the Courts, and therefore not amenable to them, the 
rule of law ceases, that the ~ ~ a b i l i t ~  of the wife i s  traiisferre~ tu  the husban~  : that 
t ~ o u ~ ~  in  Bwly v. The ~~~~~8 of ~~~~~~~ one poirit decided wasI that the Court 
would not grant a new trial against the equity of t he  case, yet that attother p r i ~ i c i ~ ~ e  
to be d m v n  from that case is, that the wife of a person not  thin the reach of the 
law is liaMe to be sued ; that on the same principle proceeded the more modern case8 
of ~~~~~ v. ~~~~~e de E”ie%ne, Franks v. ~ ~ c ~ e § ~ e  cde P~~~~~~~ and De ~ ~ ~ ~ 1 ~ 4  v, 

purpose, 

~ 

1 
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L’.&gle; that whether the husband be a foreig~~er  or an Eng l i sh~an  can make no 
diRerence, p r o ~ i d ~ d  he be beyond the jurisdiction of the Court that it ma~tered not 
whether the absence of the husband be for life or a aborter period, since i t  appeared 
both from 3 e ~ ~ ~ ’ ~  case and from S ~ n w w  v, C a ~ u ~ ~ e ~ s ,  tbat a temporary s~ispenaion 
of the capacity of the husband to be sued, restored to the wife her l i ab i~~ ty  for her 
own c o n ~ r ~ t s ;  that the mere c i r c u ~ s ~ n e e  of the husband, in this case, being an 
Errglishman, could riot raise the presumption of an animus revertendi, he having been 
so long absent, having purchased property i n  Holland, and being domiciled there j and 
tha$ such a presumption, if it could be raised, would be rebutted by his having made 
his election to remain in Holland, at the time wbeti be found i t  Iieceasary for 
t e ~ p o r ~ r y  security to serid his wife and family to England, 

Suppose an Englishmaii going ovcr to Holland, arid resid- 
ing there a8 agent for the British packets, should cor~tinue engaged in  that single 
e ~ ~ l ~ y ~ e ~ t  for 20 years, atid should theri die there, is it clear that his personal 
effeeti ought to be d i s t r i ~ u ~ e d  a c c o ~ d i ~ ~ ~  to the hw of ~ o l l a n d  In the case of 12293 
&.ucs v, ~~~~~~ which I argued it1 the House of Lords, the question was,  hethe her the 

LORD ELDON, Ch. 3. 

(a) The Raporters have been favoured with the f o l l ~ ~ i n g  note of that case, 

(IN THE f-IOUSE OF LORDS.) 

EliaaBetb and Margaret Bruce daughters of David Bruce deceased, and Jamea Hamilton 
husband of the said Margaret, Appellants. 

James Bruce, Rsspondent, April 1790. 
Wifliam Bruce, son of the late Me. Bruce of Kinnaird, left Sc~t land  when your~g, 

and wag for some years in the navy. I n  1761, he went to the East Indies in the 
military service of the compmy, and c o ~ i ~ ~ n u e d  there till his death in  1’783, having 
risen to the raak of a major. In many letters to his friends in Scotlaiid he expressed 
an a n x ~ ~ n ~  desire to return and spend the remaj~ider of his life in his native country ; 
p ~ r ~ i c u ~ r l y  he wrote to that purpose a few months before his deatb, and he was in 
the course of remittirtg home hie money, meaning soon to follow i t  himself, when he 
died. At that time a part of his fortune was in the hands of people in England, arid 
he had remitted a cotssider~ble Burn to his attorniea in Scotland, in bills oti the Itidis 
~ o m p a n y ,  which were on the way home at the time of his death. Having made no 
will, the question arose, W h t h e r  his effects were to pass according to the distribution 
of the law of England, i n  which case Mr. Bruce of Kinnaird, his brother of the half 
blood, would have a share; or the  law o€ Scotland, which prefers the whole blood 
exctuaively. It was insisted by Mr. Bruce, that according to a long train of decisions 
in the Court of Seasion [I], (with an exception in the yesir 1744) [a] ,  the law of the 
plaoe where the effects are situated is the rule, and he  contended tha t  here the money 
was either actually in England or in bills due by the English East India Company ; 
and even if the domicile of the deceased be the rule, Major Bruce was at the time of 
his death domici~ed it] India, a conxitr~ subject to the laws of Er~glarid. On the other 
h a d ,  the brother and sisters of the full blood p ~ e a d ~ d ,  that according to the Law of 
Nations, adopted in wses of this kind by all the countries of Europe, and by the civil 
law, the distribution of the personal estate of an intestate is to  be governed by the 
law of the place where he had his d o ~ i ~ ~ l e ,  and that & man could not have a domici~e~ 
but a t  a plaae where he had taken up residence with itite~ition to remain ; that Major 

* 

authorities i n  the Scots law referred to were, Henderson’s Bairns Durje, 
v. Dmmrnwld Dwie, 733. &haw v. Le&% 1 Stair’s Decisions, 252, 

B T ~  a d  Dzq$v. B i d ,  1 Stair’s Dec. 398. ~ruwa v. Brom, 
Lord ~ ~ l k e r r ~ i ,  voce Foreign, fo. 199. Falcorier, 11, S. C. ~ u ~ ~ s ~  v. ~ ~ ~ ~ ~ e T ~ ~ ,  
Lord Bilkerran, v w e  Foreign, fol. 209. ~~~i~~ v. L ~ i m m ,  Erskine’s Institute, f& 
601, in notis ed. 1773. ~~~~s~ v. ~ ~ ~ r s ~ ,  J?’aculty Colleotion, 13th January 1778. 
~ u c l ~ ~  v. ~ e ~ e ~ ~ ~ ,  ibid. eod. die. Erskine’s Iiist~tute, B. iii. tit. 9, s. 4. Lord Rairn’s 
Prjtic. of ~quity, B. iii. e. 8, s. 4, The authorities in the Law of Nations rafemed to 
in the above cam, are co~~ected i n  ~~~~~ V. Pot&, 4 T. a I S P ,  in riotis; in the argu- 
meat of which last case may also be fouad the a u t ~ o r i t i ~ s  in the Law of England 
which bear upon the aubject. 

Dirletorr’s Dec. 10, S. C. 

[a] ~ ~ ~ V .  Braoa. 



been is India, onfy o c c ~ ~ o ~ a ~ l y *  and as he was not upon his way to Scotland nor had 
deci~r8d sap fixed aad settled ititention to return thither at any p & ~ i c ~ i ~ a r  time, India 
~ u & t  be ~ ~ ~ ~ ~ e d  8% the place of his d ~ ~ ~ c ~ ~ e .  bis ~ ~ e c ~  were ejtber 
in India or in the bands of the East India Company, or of others his debtors in ~ t ~ ~ i a ~ ~ ~  
~ h o u ~ ~  he had granted letter8 of ~ ~ ~ r ~ ~ e y  to some of his f r ~ e n ~ l s  in ~ c o t ~ ~ ~ i d ,  empower- 

those d%bt~ ,  his res sit% mast be cons~~ered to be irr ~ n g ~ t i d ;  
the ~ ~ ~ ~ l i s ~  law ~ ~ s t  be the rule in this case for determinin~ the 
&we, and oonseque~it~y that Same8 Brute of ~ ~ K i I i a ~ r d  i s  e n t ~ t ~ e d  

e ~ e ~ d % r s  his ~ r ~ t ~ e r  and s i ~ ~ e r s  eonEang~~iiean ; and decerns and 

The ~~r~ of S8asion ~ a y i ~ ~  rrned tbe Lord ~ r d ~ n ~ r y ' s  iI~terIocu~or, tha c ~ i l d r e ~  
af the f u ~ ~  blood e ~ t ~ r 5 d  their appea~. 

After counsel on b o t ~  aides had been heard, the ~ ~ a n c e ~ l o r  (Lord ~ b u r l o w )  ~ p o ~ 6  
to the € ~ l l ~ w ~ ~  effect : Thst ss he had no doubt tbat the decree ought to be ~ ~ r ~ e d ,  
he would not h ~ e  troubled their Lordships by d 8 ~ ~ ~ e r i n ~  his r ~ ~ s o t i s ,  h 
pressed wit& 8 w e  a ~ x i e ~ ~  from the bar, that if there waa to be an 
~raund6  oE the d e t ~ ~ i ~ ~ ~ t i ~ n  a h n u ~ ~  be stated, to preveitt its being U 
t h e  whole d o e t ~ n 8  laid down by the ~ n t e r l o c ~ ~ t ~ r  a ~ ~ e a I e d  from, and ~ ~ r t i e ~ i ~ ~ r i ~  that 
an which it was said the judges of the Court of ~ e s s ~ o ~  ~ j r a c 8 ~ ~ 3 ~  ~ ~ i i ; c ~ ~ a l I y  in tbis 
snd € o r ~ ~ r  aim siroilsr to it, had the s a ~ ~ c t ~ o ~  of this House. It had been urged 
 at the ~ ~ d ~ ~ e r ~ t  ~ ~ o u ~ ~  c o n ~ i i i  8 dec~ar8t~or~ of ~~~~~ was the larv, aud h e  had 
~ v o l v 8 d  in his own ~ i n d  whe~her that w ~ ~ ~ d  be ex~~edietit. It waa not usual in this 

8% or ia the court& of law, to decide more than the very case before them, and he 
p & r t i ~ ~ ~ ~ r  ~ l ~ e t a n c e  to go farther in Che pr0se;~t case, be cause^ as bad been stated 

9 by one of tbe ~ ~ s p o n ~ l e ~ ~ ~ ~  couusel* v~riouB case# had beert d e ~ ~ d e d  
r ~ n e i ~ l e ~ ,  w ~ i ~ ~  if this House were to ~ o n d e ~ n ,  n ~ ~ e t e x t  might be 
matt0rs long a t  rest, But he couId have no obje~tion to declare 
ads of his own oFii~iori~ and bow far he co inc~~ed  with the rules 

laid down by tbe Court beIow, Two reaso~s  were assj~rted for having declared thab 
&e  d ~ s t r i ~ u ~ ~ ~ n  of Major ~ r ~ ~ e ' ~  persatis1 e s t ~ ~ e  ~u~~~ to be & c c u i ~ i i i ~  to the law of 
~ n ~ ~ n d  : h8, *hat Tndis, a coun~ry subject to thaL law? was to be held as the place 
af his d o m ~ ~ ~ u m ,  atnd c e r ~ i i ~  circ~1~sta~:ces were ~ e n t j o n e d  from whence that was 

be ~ ~ s ~ ~ e r e d  ouly a# c i r c u ~ ~ ~ ~ c e s  in the oase, and not as n e ~ ~ s a r y  
that is, t ~ o u g h  these had been w a n t ~ n ~ ,  the same C O I I G ~ ~ ~ S ~ ~ ~  ~ i g h t  

have bees i ~ ~ % r r e d  from other G~reu~atat~ces.  In  his ~ ~ r j ~ ~  all the circ~mstar~ces irr 
~~~~r ~~~~# life led to the s a ~ e  conc~s~on.  The 2d r e ~ s o t ~  ~ $ s i g ~ ~ e d  by the 
~ n t ~ l ~ ~ ~ ~ F  ww, That the p r ~ ~ e r t y  of the d e ~ a s e d ,  wh~ch was the subject of dis- 

. ~ i b u t ~ ~ n  wsa, a t  the time of his death, in India or in ~ u g l a r i ~ ~ .  As to this he f ~ u n ~ e d  
so little upoaz it, t ~ & t  hs ~ r ~ € e ~ ~ ~  not to we how the ~ r o ~ ~ r ~ ~  could bct c o ~ s ~ ~ e r e d  a8 
in ~ ~ ~ 3 ~ ~ ~ d .  18 con&ia~ed of dehh o w i ~ ~ ~  t o  &e de~ea~ed,  or  one^ ia bilh of exch&iIge 
drawn on the India ~ ~ ~ ~ ~ n y "  Z)ebte have no situs, they follow the person of the 

But the true 
He 

he had no ~ r o ~ e r t ~  there, A p e r s o ~ ~ ~ s  o ~ j ~ i ~ ~  in a q u ~ t i o n  
is to be reckoned as buk one c ~ r c ~ ~ s t a ~ ~ c e  in ev~der~ce wbicb 

ces; but it is an ~normous pr~po~itiori that a p e ~ s o ~ i  is to 
he drew his fir& bre~tb, w ~ t & o u ~  adding s o ~ e t ~ ~ ~ ~ ~  more 

being at a place i a  prim& faeie % v ~ ~ % 1 ~ ~ 0  that he is ~ ~ ~ i c ~ l e ~  
n &OS6 who say otherwise to rebut that evidence, It nisy 

be r % ~ t ~ ~  do ~ o ~ ~ t "  A peraon t r ~ Y e 1 ~ ~ ~ ~  ;-on a viait;-be ~~y be there far gom8 

MO, That as 

oaition in the i ~ ~ t e r ~ ~ c u ~ r  ~ ~ e r e f ~ ~ e  fails in factt, 
cwse turned was, the deceased being d ~ ~ i c ~ ~ e ~ ~  iu India. 
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gone out it1 a Kings  regiment, and died in the King’a service, his domicile would 
not have been changed : but that having died iii the service of the Company, it was 
changed. Had the Defendant’s husband h e n  engaged in the service of government 
only, i t  might have made a material difference iri the case. The question however in 
the view of the law may perhaps be reduced to this, Whether the Defendant’s hushand 
having been employed in Holland by the British govertimerrt, he has remained there 
after the cessatioii of that employment merely to collect what the civilians call summa8 
rerum, or with any further views? And yet  if it were clear that this mail never 
iutended to raturti to Erigland, arid might therefore be represeuted as incapable of 
being sued in this country, before we come to a conclirsion upon the case, there are 
many conaideratioris to be weighed. Iti the case of abjuratiori, arid in those other 
cases which smourit to a civil death, I think that I understand the situation in which 
the wife was placed. The husband being civilly dead, the wife was elltitled to dower 
of his land in  the same manner as i f  he were actually dead (a) ; so she became entitled 

time on accourit of his health or business ;-a soldier may be ordered to Flariders, arid 
be detained at one place there for many months;-the case of ambassadors, &c. But 
what will make a persoii’a domicile or hoiue, in contradiction to these cases, must occur 
to every we .  A British mail settles as a merchaiit abroad ; he enjoys the privileges 
of the place; he may mean to returu when he has made his fortune, but if he dies in 
t h e  interval, will it be maintained that he had his domicile at home? Iu  this case 
Major Bruce left Scotland in his early years; he went to India; returned to England, 
and remained there for two years without so much as visiting Scotland, and then weut 
again to India and lived thero sixteeu years arid died. He  meant to return to his 
native country i t  is said, and let i t  be grarited ; he then meant to ctiarige his domicile, 
bu8 he died before actually changing it. These (His Lordship said) were the  grounds 
of hie opioioii, though he would move a simple atfirmarice of the decree, but he would 
nob hesitate as from himself, to lay down for law generally, That  personal property 
follows the person of the owner, arrd iri case of his decease must go according to the 
law of the  couritry where be had his domicile; for, the actual situs of the goods has 
no influewe. He observed that some of the best writers in Scotland lay this down 
expressly to be the law of that country ; and he qiioted Mr. Erskine’s Institute as 
directly in point. In  one case it was clearly so decided in the Court of Session, and 
in the other eases which had been relied on as favouring the doctrine of lex loci rei 
s i b ,  he thought he saw iogredierits which made the Court, as in t he  present case, joiu 
both domicilium and situs. But to say that the lex loci rei s i t s  is to  govern though 
the domiciliutu of the deceased be without contradiction in a different country, is a 
gross rnirapplication of the rules of civil law aud jus gentium, though the law of 
Scotland on this point is constantly asserted to be fourided on them.” 

Decree aceordirigly affirmed simply. 
(a) This is supported by the authority of Bractoii, lib. 4, Tract. 6, c. 7, fo. 301 b. 

Britton, cap. 106, fo. 251, arid Pleta, lib. 5, cap. 28. In these books the  wife seems 
to have been corrsidered as equally entitled to dower i u  the case of a civil as of a 
natural death. With respect to eritering iuto religion, they treat the wife as dowable 
where the husband is actually professed, though not where be is iu a state of probation 
only; and lay it down that the fact of profession iri such case must be tried by the 
certificate of the ordinary. It was said, however, iri M. 32 Edw. 1, Fita. Abr. tit. 
Dower, pl. l?6, by Bereford, that although the husband be professed, the wife shall 
not have her dower until his natural death ; this doctrine has been adopted i n  F. N. B. 
160. Perkins, Sect. 307. Hale’s MSS. Ch. Litt. Book 1, 
NO& 205, Ed. 15, and Gilbert Treat. on Dower in Law of Uses, 401. The reason 
assigned in most of these books is, that  the wife, by withholding her consenb, might 
prevent her husband from becoming professed : Lord Chief Baron Uilbert treats 
profession as a separation, riot a dissolution of the marriage, and observes, that  
although the ecclesiastical law gave alimony during the life of the husbaud, yet she 
could have no separate interest by way of dower while the marriage coutinued. Sir 
Edward Coke, iudeed (1 Iust. 33 b,), goes so far as to lay i t  down generally, that  
dower arises on the natural, not on the civil death of the husband. This dictum, 
however, he no otherwise supports than by instancing the case of profession, which 
exception, if well fouuded, seems to proceed upon reaaotis not altogether applicable to  
the casea of abjuratiori and exile. With respect to abjuration for felony, though the 

F. Co. Litt. 33 b. 132 b. 
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to the e n j o ~ ~ e n t  [232] and ~ r o ~ t 8  of her own land, t h o u ~ h  if he had trot been civilly 
dead, he m u l d  have besir seised of the laiids in her right (a) : a d  i t ~ ~ e e ( l  she ~ i g h ~  
bsve sued fer a9 assa~lt in her own name, and might have been made a ~ e f e ~ ~ ~ I ~ t  
Titbout 1361: h ~ b a n d ~  in all czi8es in which the husband niuat otherwise have been 
joirrajl. ID %hose ea868 there i s  no d i ~ c u i t y ,  because the ~ c t i o ~ ~  of Jaw which coiisjders 

Iy dead, puts the wife in &e same s i t~~8t io t~  as if he were ~ c t u ~ ~ ~ ~  
t to the more ~ o ~ e r n  casea, irr whioh a separate ~ a ~ ~ t e r i a n c e  has 
wife, or in wh~ab the ~ u & b a ~ i ~  has left the ~ u ~ d o ~  either with 

or ~ntetIt~on of r e t ~ r r ~ i ~ i g ,  arid iu w ~ i c b  the wife has Been held 
g aod beiiig sued aione, I wish to know tu wbat exteiit the ~ r i ~ e ~ p 1 ~  

have ~ r o c e e d ~ ~  : whether under such c~rcu~ataneGs a ~ a r s ~ e d  
idered as a feme sole on IL ~rir i~ip1e which stops short a8 a ~ a ~ t e r  

of c ~ ~ ~ ~ ~ ~ ~ t ,  OT on s ~ ~ j ~ c ~ ~ ~ %  which goes to B g r e x ~ % ~ t  and o b ~ i g ~ s  us to eo~isj~ler 
her as-& .ferns sole to all ~~~~~8 and ~ u ~ p ~ ~  n d o u ~ ~ e ~ ~ y ~  the policy of the, law 
which bas c ~ n e ~ d e r ~ d  a married woman as ble of being calied upon separPte 
Erom ber ~ a a ~ a ~ ~ ,  a d m ~ ~  of some mod i~ca t io~$  ~r~sji ig from F ~ r t i c u ~ ~ r  cjrcunis~~tices. 
When tfre h ~ h a n d  $8 ~ ~ ~ ~ ~ ~ h e d  he is c o i ~ s i ~ e ~ ~ d  as civilly dead ; hut ~ r a n e ~ o ~ * t a t i ~ n  for 
B team of pear8 may give rise to  many d i ~ ~ u i t i e ~  with respect the e ~ ~ j o y ~ e ~ i t  of 
$he husba~d'8  tat^, both real and person~l' But besi~e$ the di ulties which ~ i g ~ ~  
arise ~ ~ r j ~  the twtn of the t r ~ ~ ~ ~ p o ~ t a t ~ ~ ~ ~ ,  ~ r ~ o ~ h e ~  d ~ ~ a ~ ~ t y  of 8~~~~ i ~ ~ o ~ t ~ ~ ~ ~  
0 0 ~ ~ ~  tbe wife has ~ ~ n t ~ a c t G d  debts after the period of her h u ~ b a n t ~ a  tru;n%- 

nd he does iiot give any ~ p i ~ ~ o ~  
~ a r t i e s  if it bad been out. We csnno 
had the h u s ~ ~ r i ~  e ~ r ~ t i ~ u e d  to reside 

k i d  ntj ttris dsg Lord  on, Ch. J., said, that after ail the ~ ~ s ~ u s s ~ o t ~  ~ ~ h i c h  tbe 
doctrine had u t ~ ~ e r ~ o u e ,  the court could see n o t ~ i n g  to induoe them to think that the 

case was wrong. 

dower ot &be wife was ~ r j ~ i n a l ~ ~  f~rfei ted by &he ~ t t ~ ~ I ~ ~ e r  with w h i c ~  i t  w a ~  a ~ e n d e d ~  
yet SS the 1 Ed. 6, c, 12, remo~ed tha t  f ~ r ~ e i t ~ r e ,  i t  should 8et)m that b s ~ w ~ e ~  that 
time and the 21 Jsc. 1, e, 28, which ~ ~ o ~ ~ ~ e d  the ~ r i ~ i I e g e  of e & ~ c t u a s ~  aud conae- 

9 pas 81) @ad to a h j ~ F a t ~ ~ ~  ~~tog0ther ,  the wife might have beer1 e r ~ t ~ t l e ~  ta 
on tbia civil death of the ~ u s ~ a € ~ d .  ~ u ~ p ~ ~ ~ n ~  this to have been the ~ $ 6 ,  the 

same c ~ ~ ~ ~ ~ 0 n ~ e  would n ~ t u r a i ~ ~  ewue a t~aris~ortation for life a t  the present day. 
itled ta her jointure upon the abjurat io~~ of her h~isband, 
the husb~ud aliened the tarid of the wife, arid a ~ t e r ~ a ~ d ~  
have had a cui in vi& Co. Litt. 133 a. But; iri the 
alieried the land w ~ i ~ b  was in her 
ight enter and avoid the a ~ i e a a t i ~ n ,  

Ab 9ih En&& ~ o n g e a b ~ ~  pl, 52. Co. Litt, 132 b. 


