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[194] COLLINS AND MUXWORTHY. Writ of error amended [in the style of the 
Court to which it was directed]. 

Writ of error directed to the Mayor, Recorder, and Aldermen of the City of the 
Bath, whereas the stile of the Court, as appears by the record returned, is the Mayor, 
&c. Justices of the City of Bath. 

Draper moves upon the statute of 5 Geo. I. c. 13 i., that the writ may be amended 
by the record, and had a rule to shew cause, and no body appearing at the day, the 
rule was made absolute (1). 

BOUCHER AND LAWSON. 
Ante, p. 85. 

This cause was argued once iu Hilary term last, by Serjeant Darnell for the 
plaintiff, aud by Mr. Abney for the defendant. 

Pap;e, 3. It waa argued again in Trinity term last by Serjeant Chapple for 
plaintiff, and Serjeant Eyre for defendant. 

For the plaintiff it was said, that the master is chargeable for things done by the 
servant in and about his office. Mms and 
Slum, 1 Mod. 85. 

As to the unlawful trade, it was said that it does not appear but that i t  was money 
received, and not the gold of Portugal, and, possibly, that law may indict a penalty 
an the owner of the goods only, and not on the owner of the ship; but however the 
misfeaaance is the gift of this action, and therefore, possibly, an action might not lie 
for not taking them on board, but when he had them on board, the contract was 
executed, and he must take care of tho goods ; as to the freight being payable to the 
master of the ship, yet still i t  is a benefit to the owners, for the master has the less 
wages; cites Cqgs and L’arnard, 1 Salk. 26, upoti an undertaking without considera- 
tion, held that though no action lay for not doing, yet for misdoing he is answerable. 

For the defendant i t  was said that the unlawfulness of the trade might be put out 
of the case; and i t  was argued that the owners [195] are not liable for contracts 
made by the ma8ter upon his own account ; so the master may hypothecate the ship 
for his owners, but not for his own debt; Bridgeman’s case, Hob. 11, and 1 Roll. Abr. 
350 [(C.)], pl. 2. And though the mariners are the master’s servants, yet he is not 
liable for their contracts. Molloy De Jure Maritimo, p. 234. 

That, as there was no agreement in this case who should have the freight, i t  must 
be paid as the usage is found to be, to the master, and on this verdict that must be 
taken to be the custom; and if goods are sent abroad, generally, the freight must be 
paid as usual in such cases, Molloy, p. 257. That i t  appears from the case of Boson 
and Sandford in Lev. Shower, Comberbach and Carthew, that these sort of actions 
do not lie against the owners as being the appointers of the master, nor as being 
owners of the ship, for then disagreeing owners would be liable, but only as receiving 
freight. 

Lord Hardwicke, C.J. One thing occurs to me on reading the record, which has 
not been spoke to ; there are few cases of this sort reported, only two principal ones, 
viz. Mms and Sluee, and Boson and Sandfwd; the first was an action against the 
master only, and the opinion was, that i t  lay either against the master or owners, 
and the declaration in that case is founded on the custom of the realm in general ; in 
BOSCWL and Sandford, as appears by Carthew, the declaration lays the ship to be a ship 
usually carrying goods for hire, and thereupon the declaration is founded. In  this 
case the declaration is different from both ; for the first count, on which the verdict 
is given, is, that the plaintiff caused to be delivered and laden on board the said 
ship several goods and merchariclizes to be safely carried to London, there to be 

Boson and, Sandford, 1 Shower, 29, 101. 

t The words of the statute are, (reciting that writs of error as the law then stood 
were not amendable) that all writs of error, wherein there shall be atiy variance from 
the  original record or other defect, shall be amended, aud made agreeable to the record 
by the Court where the writ of error is returnable. 

(1) See 2 Lord Raym. 1587, and where the writ of error was brought in case 
where the original action was in covenant, amendment of the writ was allowed, 
6 Taunt. 82 ; see also 2 Str. 892. 2 cowp. 425. 
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de~~ver%d to the said Borrcher, he paying ~reight ;  and that the defendant having 
received the goods into his custody, un~ertook to carry them safely ; and that the 
ahip arrived, and plairitiff is ready to pay the freight, but defendant refuses to 
deliver the goods. Now here no custom of the realm is Laid, nor that it was a ship 
usually carrying for hire, but a special ~ r i d e r ~ k i n g  of the defendant; nor has the 
verdict found any thing more : so their the question is, whether this case eomes up 
either to Hms awl ~~~~~, or to Boson ~ ~ n d ~ ~ ~ ;  for the undertakitig i s  only thus 
far verified by the verdict, that the ship being in the Tagus, the master took the 
goods 011 board by the lading; and, therefore, i t  deserves to  be considered, whether 
if a ship be sent for a particular ptirpose, and tiot in the general way of trade, the 
master can take in goods to charge the owners 2 and if so, whether sonlethirig farther 
ahould not have been shewti in this (~eclara~ion, and found by the verdict ‘4 For on 
this reoord, if we give j L ~ d g ~ e n t  for p I a i n t ~ ~ ,  we must say that in all cases, even 
though the ship be serit €or a particular purpose [196] and riot in the general way of 
trade, the master caii take in goods to charge the owt~ers. 

Lee, J, My Lord Chief Justice’s obs~rvation seems to be very right, because the 
p la in t i~  should state such a case as the law and custom of the realm as to merchandi~e 
a n  operate upon. The owner is liable, as well as the master; in respect of such 
custom and of receiving freight; atid the owner, as well as the master9 rnag bring 
an action for the freight, and i t  is on that foun~at~on that he is liable to the 
freig~tera. 

It was agaitr argued this term, 
Bootle, for plaintiff. If this case depended only on the general question, whether 

the ovners were liable for the neglect of the master, there are so many cases to that 
purpose, that there could be no doubt, but that they are so for all matters which fall 
within the eom~ass of the rn&er’s e ~ p l o ~ m e I i t ;  so that the question here is, whether 
there be any t h ~ n g  found which can dis~it~gujsh this case. Xow, it  is found, that the 
master is to take the whole freight, unless there he some special agreement to the 
contrary, aad that there was none in this case ; now, t h o u ~ h  freight be one reason, 
yet i t  is not the only reason; for the em~loyme~it  by the masters i s  another reasori 
for making them liable ; arid so it is held by Holt in the case of Rosm and ~ a ~ f ~ ~ ~ ,  
so MofLoy, p. 234, 5. So that the owners are liable, even upon that head; but that 
it cannot be supposed, even here, that the master was, absolutely, to have the whole 
a d v a n t a ~ e ~  and that no advantage was to amrue to the owtier ; for, no doubt, the 
master received the smaller wages in respect of profits to be made this way; but, 
hawever, they are liable from the employing the master without any other considera- 
tion. As to what was said about the unlawfulness of the trade, i t  is sufficient to say, 
that it is far from beitig unlawful in England, but on the contrary i s  eIicouraged by 
the laws, for foreign money may be imported hither without warrant OP fee. Book 
of Rates, 133. 

As to the form of the dec~aration, that it does not alledge this to be a ahip usually 
carrying for hire, he argues that i t  is not necessary ; for, there are many instauces of 
declara~ions ~ i t h o u t  it, and possibly this may be a new ship, and yet it woufd be 
~qual ly  liabb8 as if it had made many voyages ; so l ~ ~ e w i s e  of a carrier that makes his 
first journey; so likewise drawing a single bill of exchange makes [1Q7] a man a 
trader €or that purpose, and will warrant a declaratio~~. Carth. 82. 
Salk. 135, pl. 2. 2 Ventr. 295, 310, So a declarat~on a l led~i r~g  
&e defendant to be a Iighterman is good without saying a common lig~terman j for 
it is the: delivery that makes the contract, Palmer, 5.33, ~ ~ ~ ~ d s  a d  ~ a r ~ ~ e ~ ~ ,  and the 
foundation of the action is the trust arid recornpence : so that whether this ship had 
usually carried for hire, or this were its first voyage, there is no difference; cites 
Cro. Jao. 262, Rogers a d  Bead: declaration against one as a comman carrier, alledging 
that he is a common carrier, and objected irk arrest of judgment that though be is 
now, he might no& be so a t  the time of the delivery of the goods, and unless he were 
so he can no^ be ~harged but by a special actioti ; and held t h a t  the actiori lay upon 
the assumpsit to carry safely, but not because he was zb common carrier, This case, 
indeed, cannot be mentione~ upon the defend~nt’s ~ s s u ~ p s i t  bemuse there ia not quid 
pro quo; but this action is fout~ded upon the deceit in tiegliger~tl~ carry~ng, He 
cited a180 1 Bid. 244, where the plaintiff declared upon the custom of the realm that 
the d e f ~ d a n t  was a c o m ~ o n  carrier, but did not shew he was 50 a t  the time of the 
delivery of the goods; and, objected, that this was a misrecital of the c u s ~ o ~ ;  but 

Show. Rep, 155. 
Comb. 45, 152, 153. 
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held that the deularation is good enough without recita!, and therefore a bad r e c i t ~  
shall not vitiate, it being a recital of the ~ m m o 1 ~  law, t h o u g ~  a bad recital of the 
s ~ t ~ e ,  whkh need not be recited, shall vitiate. B e  cited also a case of ~~a~~ a& 
~~~, in C. B. Pase. 3 Geo. 11. (1)1, and affirmed upon a writ of error, Psse. 4 Geo. IL, 
where the declar~tion was exactly like this, without stating that it was a ship usuatlg 
c ~ r ~ ~ n g  for hire. 

Lord Hardwicke~ C,J. I n  thst ease I suppose i t  vas a general verdict upon an 
~ s s u m p s ~  t. 

Ssrieant ~ r i ~ h t ~  for def~ndant. The verdict is found on the first count of the 
~ e c l ~ r ~ i o n ;  whi& hoes not charge the deferidant as h a v ~ ? ~ g  carried for hire, and 
t h e ~ f o r e  he must be liable by the special u n ~ e r t a ~ i n g  found by the verdiut, or nob 
at  all: so the case in Cro. Jac. [Rogers v. Head], the assum~sit made him liable. But 
the question here is, whether the assumpsit Iaid be found in this ease j so in the case 
in Palmer, [ ~ ~ ~ Q ~ ~ ~  v, DurheElf, the dec~aratioii was, that he carried for hire ; which 
is t a ~ ~ ~ o u n t  to alledging him a c o ~ ~ o n  carrier ; because they must charge him as 
a c o ~ m o n  oafrier, We do not object to the declar~tion as a had declarat~on, but that 
they have not made it good. The only questiot~ is, whether the undertaking of 
Lawson the d e f e n ~ a ~ t  is found to be so by the vertlict 1 or, whether the u n d e r t a k i ~ ~  
found, be not the u ~ ~ ~ e r t a k i n g  of the master of the ship? If ownership, alone, were 
suE&ent to  charge the owners$ then a disagreeing owner would be liable, which he is 
not.  arth hew, 63, Comber~aeh, [I981 117. A11 that is found in this case is, that 
the d ~ e n d ~ n t  was sole owner, and ~Fpointed  etcher to be master j so that it does 
riot appear that he was to carry for hire, uor that it was the nature of the ma$ter’~ 
~ ~ p l o y ~ e n t  so to do; and he might be empl~yed in the owner’s bus~i~ess alone, and 
not 8s a crtrrier to take in for hire. Indeed the master is to some purposes able to 
bind the owners, as for repairs of the ship; because that is necessary and arisiug from 
the nature of his office : but the contract in question does not coucern the g o v e r n ~ e n ~  
crf the ship, and the Court will intend no other matter to maintain the action than 
what the p ~ a i n t i ~  h i ~ s % l f  has shewn, 3 Co. 62 b. Cites Ward w d  ~~~~~ 2 Salk, 442, 
that the sat of a servant shall riot bind his  aster, unless he acts by his  aster's 
a ~ t ~ ~ r i t ~ .  If a m a s ~ r  of 8 ship a n ,  in  any case, c o n t ~ e t  for h~mse~f, he has done 
so here. 

e of Bamn and ~~~~~~~~ (112 the owners were charged as common carriers, 
be such, and freight found to be received by them; and, that was the 

ground of the r ~ s o ~ ~ t i o n  in that case, as appears from Xalk. 440. 
Lord H~rdwickel C.J. As to myself, I have no ~ o u b t  in this case j there are three 

questions, viz, vhether this case is different from the former cases1 either Ist, from 
the finding in the verdict that the freight is to  go to the master 1 or 

adIy, se this is a trade u n ~ a ~ f u l  in Portugal? or 
3dly, if there be found upon the whole matter su~ciet i t  to charge &he OWU8rS? 
As to the lst, I think the owners will not be clischarged upon that head ; for there 

is no difference between the freight’s going to the master by the o w r ~ ~ r ~ s  special agree- 
ment, or by the custom of the trade; it i s  the same thing; and as Hale says, 1 Vent. 
239, that in efFect the merchan~ pays the ~a$ter’s  wages, for that it is but handed over 
by the o’cvners &o the master ; so Iikewis~ the freighter does in effect pay the  owner^^ 
for i t  is handed to them by the master. 

Mty, I think the unlawfulness of the trade makes n o d ~ ~ e r e n ~ a l  for it  is not material 
to $18 what the law of Portugal is, but what the law of England is, and here in 
En~iand  it is not ouly a Iawful trade, but very much eIico~raged. 

S l y ,  bat what de~rmines  my opitiion, is this last point, which occurred upon 
c o ~ p a r ~ n g  thia declaration with those in M h  urcd [199] S ~ ~ ~ ,  aud 3 ~ s a ~  ~~ Sad. 
jkdf1)s; for f think that up011 this declar~tion takeit with she ~ e r d i c t , ~ ~ d g m e ~ ~ t  must 
be for the ~ef%iidat~t.  The questio~i is, wh~ther  s u ~ c i e n t  appears in this case to 
char B the d e ~ ~ n d a n  Now he must be charged upou the custom of the realm, as 
usua 4r ly ~aFrying for re, or else by his express ~ndertakiI i~.  As to the custom af 
the realm, it is riot now nec%asar~ i t  shoiiid be set out in the dec~ar~tion, though all 
the otd entries are so, but that being recko~ed part of the common law, is not there- 
fore nec~aa ry  to be a l ~ e d ~ e d  ; but yet, the p l a ~ ~ t ~ ~  must prove a s u ~ c ~ e n t  case w j t ~ i n  

~ -- I~ 
(1jx Cited, p. 86, ante, (1}2 Cited p. 86, ante, 

(1)3 Referen~es to both, p. 86, ante. 
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the custom, and upon all general verdicts [the Court] will take sueh a caae to have 
been proved ; hut this being a special verdict, we can only take the case to be as it 
is found; and I think the case now found, is not within the custom; for it is not 
found to be a ship usually carrying for hire, nor that it was employed in this case to 
carry according to the custom. In Bum aad ~ a n ~ ~ ~ ~ ( 2 ~ 1 ,  it is laid, that the ship 
usually carried for hire, and the jury likewise find that it usually carried for hire, and 
that the plaintiff delivered the goods on board, &c. so that though it is not laid or 
found as the custom, yet such facts are laid and found as bring it within the custom, 
As to its being a new ship if that were so, yet the master would be liable, but then it 
must appear that the ship was employed in that voyage to carry goods for hire ; for 
any thing that appears in this case this might be ~t ship sent to Lisbon for a special 
purpose, and if so, no one can say that the master, by taking in goods of his owii 
head, could make the owners liable. In the c s e  of commor~ carriers, you must either set 
forth, that in that particular instance he carried for hire, or declare upon the custom 
of the realm. In the case of Gogp and B ~ ~ a ~ ~ ~ 3 } l l  the great doubt was, whether 
some Consideration should not have been laid ; arid the Court held that the defendant 
having undertaken, he was answerable for the misfeazarice ; but that was by reason 
of the personal underta~ing~ and it would have been an action to charge the master 
for his servant. ~ o t h i n g  appears here of any personal u ~ i d e r ~ k i n g  in the owner, but 
only an undertaking of the servant, which can oiily charge the owner by the custom ; 
and as to the case of Brandcm and Peacock (l), that was a general verdict ; so that the 
Court was bound to take a sufficient case to have appeared before the jury. This is 
no reason why these cases should be carried any further than they have been already. 
So I think the defendant niust have judgment, 

Page, J. The finding, as in this case, that this was merchandize, and that freight was 
to be paid for it, is, indeed, evidence that it was a carrying for hire ; but i t  is no more 
than evidence, and not a finding, and therefore we oannot take notice of it. 

[m] Lee, J. There are 110 CircumstaIices here to vary this  case materially from 
the cases cited ; if goods are put on board a trading ship, either the owners or master 
may bring an action for the freight; Fry and Marsh, cited in the margent of the case 
of Bosun mad ~a~~~~~ (2)2. The delivery of goods to the master of a ship trading for 
hire is a ddivery to the owners; but there has been no case cited where owners have 
been held to be liable, but upon the custom of the realm, or as trading for hire, or 
upon a special undertaking. Owners can never be liable but in respect of the delivery 
of goods to a ship trading for hire, where the delivery to the master is a delivery to 
the owners, and where the owners can in respect of such delivery have an action for the 
freight ; for you must shew a benefit accruing to the person against whom you bring 
your action, or else a special undertaking; so that I think it is a material objection 
upon the face of the dectaration. 

Booth then moved, that as the merits were with the plaintiff, he might have leave 
to d i a c ~ ~ t i n u e  upon p~yment  of costs. 

L o d  Hardwicke, C.J. I do not remember any instance of its being done after a 
special verdict found and argued. This is not the case of an uncertain verdict, where 
the Court take upon them to award a venire de novo. It has been doue upoa doubt 
eveu after the opinion of the Court given. 

Page, J. Did you ever know a discontinua~ce after general verdict? and yet this 
is the =me, 

Cur’. Let defendant have judgment untess cause. 
At  the day given Bootle for plaintiff shews cause. 
Lord Hardwicke, C.J. I have looked into this, and am satisfied that a discontitiu- 

ance may be after a special verdict. 
Bootle. It has been done after a judgment upon demurrer, 1 Saunders, 39 (3)2, and 

frequently after argument ; cites 5 Mod. 208, I((3d n 7 ~ i  Barker, I ‘  It map be allowed 
after a special verdict and an argument at  Bar ; so likewise after a joining in demurrer. 
But the stat. 2 Hen. IV. c. 7, orclains, that after a verdict a plaintiff shall 110t be noa- 
suit ; which was otherwise at common law, for if he did not like his damages he might 
be noiisuit.” 

Court unanimous for the defendant. 

(%)I Reference, p. 86, ante. 
(1) Reference, p. 86, ante. 
(3)’ 2 Wms. Saund. 73, n. (I), 

(31% Refereuce, p. 194, ante. 
(2)e Reference, p. 86, ante. 
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Abney for ~efenda~it .  This is en~irely a t  the Court’s discretion, and stands upon 
the same footiIi~ as grant~I~g new triah, which the [ZWJ Court never does in hard 
~ctiona. ’2 Salk. 644. Arid this is a hard act~o~i.  

Serjsarit ~ r i ~ h t  with him, admits that i t  may be done after a specid verdict, 
~ h o u g ~  not after a general one, arid so is 1 Sslk. 178, Price am? Pwker;  but as 
the book says i t  is 8 great favour; and this i s  a hard action, being to c ~ i ~ r ~ e  the 
defe~dant upoii strict cons~ruetio1~ of law, and riot for aiiy act of his own. 

Ifaotle replies, that this is differetit from the Cases of new trials, atid is like cases 
of m~st~kea  in tho piea~ings; for here this verdict was found upon a mistake; tbat 
d i sc~~ inuances  have been in hard actions, he cites ~ 5 ~ e ~  and Pop, 1 Saunders, 39, 
and I Sid. 903 : discotit~nuances allowed after a r ~ ~ ~ m e r ~ t  upon demuriw in an actiori 
of debt €OT an escape though the objection was made of a hard action. So 2 Saund. 73; 
leave ~ i v e n  to  isc continue in a bad action t h o u g ~  the p I a ~ n t i ~  had ~ t ~ o t h s r  r e ~ e d y .  
A d ~ i ~  that in Salk. 178) i t  i s  said to be great favour, but in Gomberb, 363, 171, 

Lord ~ a r d ~ c ~ e ,  C.3, We must take i t  upori the record, and ca t~ i~ot  go out of it ; 
and this is not like a new trial where we go into the fact, for tbe special verdic$ 
ia now upori record. The question is, whether after all these arguments, and the 
~ p ~ n ~ o n  of the Court given t ~ e r e u ~ ~ t i ,  the ~ ) i a j € i ~ i ~  may have leave to d~scoflti~~ue. 
It is c e r ~ ~ n  tbat after a s p ~ ~ ~ a ~  verdict f o u n ~  and argued, there may be leave given 
to d i $ c ~ n ~ ~ n u e ,  but i t  is a great favour, arid the Courts never allow it  h u t  where very 
strong aircu~atances are, which do not appear in this case. And I tbirik it is properly 
c o m ~ r ~ d  to the cases of tiew trials in hard actions, which are always denied ! and 
i t i  Smi& a d  ~~~~~~~~ [2] Salk. 644, it was denied, thou h Holt said he was not 

isfied with the verdict ; sa, [2] Balk. 653, ~~~~~~~ and ~~~~, a new trial granted 
era verdiot far p l a in t i~  in  a hard action, though Car’sraid, had i t  been for defendar~t 

they would h & r d l ~  have granted i t :  so the Court denied i t  itr one ease h e ~ u s e  it was 
a hard setion, and allowed it in the other for the same reaso1~. And this case is the 
more similar, because the Legislature have dtared the law in that case (which was 
for burning* s e t t i € ~ ~  fire to ar~other’s house by b u r ? ~ i n ~  mine by acc~derit~ as well 
&e in this, for now no such action for burn in^ the house can be brought. Now 
ta c o ~ p a r ~  this case; i t  is ~ g ~ i r i s t  a master for gold lost by the neg~i~ence of his 
s~ rvan t  wit~out. a r i ~  pr~vity of the  master^ arid the opinion of the Court is, that 
here ia not a s u ~ ~ ~ e r i t  contract laid, and the ~egislature have sirice decla~ed that i t  
is pt hard action, and mischievous [202] to the public, and therefore we have the 
strorigest warrayi~ to say it is a hard actioii, arid to determine [in] our discretion to  
deiry a d ~ s c a n ~ i r i ~ ~ a i ~ ~ e ~  

Lee, J, Et is clear that there have beetr d~scontinua~~ces after special verdickg and 
a ~ g u ~ e n ~  at  the Bar, and the opir~ioIJ of the Court given; atid it is as dear that 
when the party applies for leave, that the Court must have a d i s c r ~ t ~ o ~  to grant or 
refuse, or else i t  might ba dorie without‘ askiag. 

neral i y. And he offered an a ~ d a y j t  that the ship is sirice soid, atid 
tiff has no remedy iu the Admira~ty Court. 

Rule absoIute, ~udgmeIit for defendant (I). 

BLAGNEY~ GABE. 
is exempt from serving on juries. 

At  the first ~ t t i r igs  at Nisi Prius in ~ i d ~ j e s e x ,  one Bfagney was excused from 
a ~ r v ~ n g  on the jury, he being a ~ e t ~ t l e ~ a f l  pens~oner, which is an oftioer upon the 

A gentlemsn  ensi ion er, be in^ an officer on the Checque roll, 

(1) For the ~ i n c i p a l  point, this is r e f ~ ~ r ~ d  to as a ~ e ~ d i n ~  case in Abhott, l20. 
And 8s ta the general question, aee id. part ii. e. ii. part iii. c. v. where the authorj t~ 
of the master in the e ~ ~ i o y ~ e n t  of the ship, and the iimitat~oii of the responsibi~jt~ 
of the owners and mast~r, are ca~~cjseIy yet lumino~sly t reate~.  And for the 
secondary paint, as to the p r ~ c t ~ c e  in permitt~~;g the party to disco~iti~ue in a bard 
aetion, this cage is referred to 2 Wms. h u n d ,  73, n. 1. 

The stat, 7 Geo. If. c. 15, by which the responsibility of owners, &e, in the cases 
there ~ x p r s s ~ d ,  is I i ~ i t e d  to the value of tba ship and f r e ~ g h t ~  may aleo be referred to, 

K, B. xxrv*--B 


