
E&] JOHN JAMES HOPE ~ ~ ~ ~ S ~ ~ ~ E ,  G E ~ ~ ~ ~  ~ ~ A ~ A M  BELL, J A ~ ~ S  
HOPE S ~ E ~ A ~ T ,  and ~ ~ ~ I ~ I A ~  S ~ ~ ~ ~ A ~ ~ , - ~ ~ ~ ~ u ~ ~  ; MARY 
~ ~ E ~ A ~ T  ~ E ~ ~ ~ ~ ,  an Infant, by Buncan S ~ w a r t  her   rand father and 
next ~ r ~ e n d , - ~ e s ~ ~ e m t  

[Mews' Dig. vii. 1356, 1489, 1490, 1495 ; $.C. 7 Jur. 1023 ; and, in Court b l o w ,  
1 Ph. 17; 10 L.J. Ch. 300. Explained in Stuart v. Bute, 1861, 9 H.L.C. 440. 
Com~~ented on in B w k g  v. ~ ~ r ~ ~ w ~ g ,  1883,9 B.C. 45 j 1885, 10 B.C. 511. As 
r ~ a r d s  observat~ons on foreign curators of lunat 10 C1. and F. 76, and 
~ ~ ~ $ ~ ~ ~ ,  see ~~~~e~~ v.  on amd ~ e s t ~ ~ s € e r  
New r o d  ~ ~ c ~ r ~ ~ ~  anad Frust Co. v. ~~~s~~ (1901~ 

arch 27, 28, Nay 16, 26, 18431, 

~ ~ k ~ t ~ ~ ~ ~ 0 r e ~ ~  ~~~~~~~~~~~~~n~~~ of ~ ~ r ~ ~ ~ .  

A Scotchan, by deed duly made in the Scoteh form,  appoint^ h is  wife and 
eight other persons-all domici~ed and resident in Scotland-to be tutors 
and curators of  h is  infant d a u g h ~ r .  Upon his death, his widow and four 
only of the eight accepted the trusts of the deed. '.The widow a f ~ ~ a r d s ,  with 
consent of her c ~ t r u s t e ~ ,  brought the infant to E n ~ l a ~ d ,  and after r ~ ~ d i n ~  
for three years in various places there, for the h e a ~ t ~  of both, the; widow 
died, r~ommending the infar& to the care of her ~ r ~ n d ~ ~ ~ h e r ,  who was then 
residing in England. The grandfather filed a bill in Chancery, in the in- 
fant's name, for the sole purpose of making hex a ward of Court and p r s  
pent~ng her removal to S ~ o ~ ~ a n d  j and upon a contest arising ~ t w ~ n  him and 
the S~~~ tutors for the g u a x d ~ a ~ ~ ~ p  of th rd Chance~lor 
made an order, in the usual form, r e ~ e ~ r i n g  to approve of 
proper persons to be guard~ans.-~eId by the that order),-- 

1. That the Scotch tes ta~entary tutors were not ~ s t ~ ~ e n t a ~  ~ u a r d i a ~ s  in 
E n ~ l a ~ d ,  according to the Act 12 C. 2, e, 24. 

2. That the Court bad jur isd~ct~on to appoint guardians to the i ~ f a n t ,  al thoug~ 
her domiciie and all her property were s i t u a ~ ~  in Scot~and. 

3, That the Court was bound to a ~ p o i ~ t  guardians ta the infant, k i n g  made a 
ward by the mere filing of the bill; and a ~ t h o u g ~  the Scotch t ~ t a m e n t a r y  
tutors had the e x c l u ~ ~ v ~  control of all her property, answerab~e to the Scot-eh 
Courta oxdy, they had no &uthor~ty over the infant: in England, nor power to 
protcrct her; nor entitled, by virtue of the deed of appointment, or by inter- 
national law, ta be confirmed or appointed her guardians in E ~ g ~ a n d .  (Dk- 
s e ~ ~ ~ ~ t ~ ~ u ~  Lord ~ r o u g h a ~  and Lord C a m p ~ l ~ .  

4, That persons r e s ~ d ~ n g  out of the jur i~d~ct ion,  may if o t h e ~ ~ s e  qu~l~fied,  be 
a p p o ~ n t ~   guardian^ jointly with a person who resides p e r ~ a n e ~ t l ~  w i ~ i ~  
the jurjsdicti~n. 

~ u a e r e )  whether a bill filed to make an infant 8 ward of Court ought not to 
allege some right or claim of t he  infant to proper~y within the ju r i sd~e t~on~  
al t~ough untrufy. 

The suit, in which this appeal arose, was i ~ s t ~ t u ~ d  for the purpo~e of o b t a ~ n ~ n ~  
the a~~o in tmen t ,  by the Court of Chancery, of ~ u ~ r d i a n s  trr the ~ e ~ ~ o n d e n ~ ,  [a31 
who was a Scot-eh young lady a b u t  the age of six years, and an orphan, residing in 
E n ~ ~ ~ ~ d ,  and poss~sed of c o n s ~ d ~ r a ~ l e  landed property in ~ ~ t l a n d ,  but ~ i t h o u t  
m y  property in Engl~nd or Wales. The A p p e ~ l a n ~  were Scotch ~ n ~ l ~ m e n ,  re- 
gularly constituted tutors and curators of the infant by the testamentary appoint- 
ment of her father, a d o ~ ~ c i l e d  ~ c o t c h ~ a n  ; and they had duly accepted that oace. 
The quest~on for decision was, whet~er the Court of Chan~ery in ~ ~ ~ 1 a ~ ~  could, 
~ons~stently with the laws and rules which govern the p r o ~ d ~ n ~ s  of that Court in  
such ~ ~ s ~ s ~  d i ~ r % ~ a r ~  the ~ u ~ o r i t y  of those t~ to r s ,  and place the young lady under 
the exclus~ve control and p r o ~ t i o n  of ~ u a r d i a ~ s  a~pointed by the Court. 

The facts were th~e:-Thomas ~ ~ t t ~ e ,  Esq., the father of the young lady, was 
a Scotch gent le~an,  born of Scotch parents, possessed of no property in E n g l a n ~  or 
Wales, but possessed of an estate at Crieve, in the county of ~ u m f r i ~ ,  of  the value 
of ~ 2 3 0 0  per annum, subject to certain b u r t ~ e ~ s  charged thereon, and also of some 
other property in Scotland. Be married a lady of the name of ~ r ~ s t ~ n a  S ~ ~ a r t ,  a 
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Scotch woman, also born of Scotch parents, and poss~s ing  no property in England 
or Wales, but entitled to a life interest in an estate called the Glen-~orven estate, 
of the value of AY700 per annum, in  the county of Argyll, In  the year 1835, We 
Respondent was the only surviving child of the marriage. Her father, having 
been advised to go to Madeira for the benefit of his health, before his departure 
executed the fo~lowing deed, dated the 3d of October 1835, and signed by two 
witnesses : 

I‘ I, Thomas Beattie, Esq. of Crieve, judging it to be proper and expedient to 
appoint tutors and cura-[44]-tors to the surviving child procreated, or the children 
to be procreated betwixt me and Christina Stewart o r  Beattie, my spouse, as shall 
happen to be within the yems of pupi l l~r i ty  o r  minority at the time of my decease; 
therefore, I hereby  nomina^ and appo~nt  the said ~ h r i s t ~ n a  Beattie, my spouse, and 
John Jam- Hope Johnstone, Esq. (the first Appellant ; seven other gentlemen were 
then named, including the other Appeflants), to be tutors and curators to Mary 
Stewart Beattie, the child already procreated betwixt me and the said Christina 
Beattie, and to any other chi~dren to be procreated of my body, whether male or 
female, of my present marriage; dec~a r~ng  that the majority of the a ~ v e n a m e d  
persons accepting and surviving, and resident in Great Britain at the time, shall be 
a quorum, while there are more than two surviving; and in case they shall be re- 
duced to two or one, &e whole oftice shall be vmted in such surviving persons or 
person, with power to appoint factors, etc., and generally to do eveq  other act and 
deed in the management of the affairs of my said child or children cornpdent to 
tutors and curators by the law of Scotland, etc.” (The deed is fully set forth in 
Mr. Phillips’s Report [l Ph.] p. 17.) 

Shortly after executing this deed, Mr. Beattie, with his wife and child, went to 
the island of ~ a d e i r a ,  where he died in the month of April 1836 ; whereupon his 
widow and the A p p ~ ~ ~ a n ~  alone, out of the persons named ins the deed, accepted the 
office of tutors, the other persons named therein having declined to act. By this 
means the widow and the Appellanta became the sole tutors testamentary of the 
infant, and became bound by the law of Scot~and to continue such tutors until she 
should attain her age of twelve years, [&I when they would ~ o m e  cur~tors, and so 
continue until she should attain her age of twenty-one years. The Appellants pro- 
ceeded forthwith to perform the duties so reposed in  them, and to manage the estate 
and affairs of the iafant in Scotland, and complied with the requisites of the law of 
Scotland relating to such matters. 

Mrs. Beattie, soon after tho death of her husband, left the island of Madeira, 
and arrived in England with her daughter on the 5th of June 1836. In the end of 
that month they went to Scotland, and resided for a short time at the family man- 
sion in Dumfriesshire. In the month of November of the same year, they went to 
Chester, where MY. Duncan Stewart, Mrs. beat tie'^ father; then resided, he k i n g  
collector of the customs there. Mrs. Beattie aft~rwards brought her d a u g h ~ r  to 
London, but soon returned to Chester, and resideid there for a year ; after which she 
came again to London, and resided for a year in  a hired furnished house in Avenue- 
road, ~egent’s-park, and afte~wards in a rented house furnished by herself in 
~ l b i o n - ~ ~ r e c t ,  Hyde-park, having occasionally for short periods gone with her daugh- 
ter to Hastings, for the ben& of the health af both. 

Mrs. Benttie made her will i n  October 1840, by which she appointed Adam John- 
stone and Dr. Frederick Quin her executors, and ~ q u e a t h e d  all she posse8sed to her 
father for his life, and after his death to her brothers. The! will conta~ned this 
passage: ‘‘ My daughter is amply provided for; but it is my earnest request and 
prayer that she should be allowed to reside with her grandfather and my aunt Mrs. 
Buchanan, and that my co-trustees should not make any attempt to diminish the 
full allowance from Crieve and Glen-Morven during her minority. My daughter 
[46] unluckily inherits, from both her father and mother, most delicate health, and 
will require every comfort and care to rear her to m a t u r i t ~ ;  and I most ~ r ~ e s t l y  
implore the gentlemen of the trust to prefer my dear child’s health and comfort Lo 
any saving for a fortune, which her delicate constitution, if not properly attended 
to, may never allow her to reach. of sicknew, from 
which it may be God‘s decree that I never rise; and I would‘fondly believe that the 
gentlemen of the trust will not have the heart to lend a deaf ear to this last appeal 
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of a mother for her orphan child. Nay God forbid that my own! desire that my 
daughter shouId pass her minority in the house and under the care of her natural 
protector and nearest blood relation, her grandfathei-, should meet with dissent : it 
is my dying request that she should have a ~overness in her grandfather’s house, and 
never be sent to a boarding school.” 

Mrs. Beattie died in Alb ion~s t r~ t ,  on the 21st of December 1840. Immediatel~y 
after her death, the Appellant James Hops Stewart, by the desire of the other Appel- 
lants, came to London, and made the necessary arrangements for  the care of the 
infant, and for her remaining in England, which was considered by her medical 
advisers to be necessary for her healt,h. He engaged a Miss Wells as a governess 
for her, that lady having bwn approved of and about to be engaged by Mrs. Beattie 
a t  the time of her death ; and he continued an old oon~dentia1 servant to attend upon 
the infant as she had done theretofore, and left her also in the care of Miss Janet 
Graham Stewart, who was a relation of Mrs. Beattie and sister of two of the Appel- 
lants, and who had, a t  the request of Mrs. Beattie, resided with her during her last 
illness. The Appellant [47‘J J. H, Stewart returned to Sootland the 1st of January 
1841, having previously arranged, provided his co-tutors should agree thereto, that 
Mrs. Buchanan, the aunt of Mrs. Beattie mentioned in her will, should come from 
Scotland and take charge of Miss Beattie until the close of the term for which the 
house in ~ b i o n - s t r ~ t  had been taken, which was to 3une or ~ i ~ h a e € ~ a s  1841. 

On the 6th of January 1841, Nr. Duncan Stewart, the infant’s ~ r a r ~ d f a t h e ~ ,  
without any notice to the Appellants, filed a bill in the Court of Chancery, in the 
name of the infant as plaintiff, by himself as her next friend, against the Appel- 
lants and the said executors Adam Johnstone and Frederick Quin, stating the matters 
before ~ e n t ~ ~ n e d  ; and also that the A~pel lanb and Mrs. Beattie, as trustees of the 
Scotch estates, had received the rents and profits of the said estata to a considerable 
amoun$, and that the Appellants had in their hands considerable sums of money on 
accounf of the said rents received by them in trust for the infant since her father’s 
death, and that there was a considerab~e sum due to her onl the like account from her 
mother’s estate, possessed by her said executors. The bill further stated, that axI 
the Appellants resided in Scotland, out of the jurisdiction of the Court, and that 
there was no person within the jurisdict~on empower~d to act aa ~ a r d ~ a n  of the 
plain~iff, o r  to receive the rents and profib of the said estates, or apply them for 
the maintenance and bene& of the plainitiff ; that her father had no legal relative at 
the time of his death; that the said Duncan Stewart, her mother’s father, was her 
nearest living relative, and the said Mrs. Buchanan was another of her nearest re- 
latives ; that both these were t.0 be permanently resident within the jurisdiction, 
and the plaintiff was [48] always on terms of intimacy and affection with them, 
and was desirous $at they should be appointed to act as her guardians. The bill 
prayed that the fortune and person of the plaintiff might be placed under the pro- 
teekion of the Court, and that Mr. Duncan Stewart and Mrs. Buchanan, or some 
other proper person or persons, might be appointed to be or to act a8 guardians or 
guardian of the plaintiff, and that all proper directions might be given for her 
m a ~ n ~ n a n c e  and education ; and that account8 might be taken, under the direction 
of the Court, of all the rents and profits of the said estates received by the Appellants 
and Mra. Beattie, deceased, as such trustees as therein mentioned, or by their order, 
etc., since the death of Mr. Beattie; and that the Appellan~, and the d e f e n d a ~ ~  
Johnstone and Quin as the etxeeutors of Mrs. Beattie, might be dwreed to pay into 
Court, for the benefit of the pla~ntiff, what, upon taking such accounts, should 
appear to be due from them respectively, etc. ; and that all other accounts might bie 
taken and directions given which should be nwureasary for  properly effectuating the 
purposes of the suit. 

On the same day that the bill was filed Mr. Dyncan Stewart p r ~ ~ t e d  a pe t i t j o~  
in the cause, in the name of the infant, containing the same statements as were con- 
t ahed  in the bill, and praying that he and Hrs. ~ u c h a n a n  might be a p p o ~ n ~ ~  to 
be or to act as guardians of the petitioner ; and that i t  might b referred b the 
Master to inquire and state to the Court the infant’s age and the nature and amount 
of her fortune, and what would be fit and proper to be allowed for her ~ a i n ~ n a n c e  
and education during her minority, and from what past period such allowance 
should commence, and out of what. fund i t  should be taken. This petition‘was 
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supported by an affidavit, which [49] contained statements to the same effect as the 
statements contained in the petition,.and testified the fitness of Mr. D. Stewart and 
Mra Buchanan to be guardians. And also on the same day, on the ex parte applica- 
tion of the infant’s counsel, the Vice-Chancellor made an order appointing Mr. 
Duncan Stewart and Mrs. Buchanan to act as guardians of the infant, and referred 
it to the Master to inquire and state, etc. aa prayed by the petition. 

The Appellants, shortly after this order had been obtained from the Vice- 
Chancellor, were informed of the proceedings which had taken place; and having 
then appeared to the bill, they in February 1841 presented a petition to the Lord 
Chancellor, setting forth, among other matters before mentioned, the aforesaid deed 
of Mr. Beattie appointing them tutors and curators of his child, and stating their 
own, powers and duties acting under that appointment in the events which hap- 
pened, and other grounds on which they conceived that the order of the Vice- 
Chancellor was erroneous. The petition-after further stating that Mrs. Beattie 
did not by her will give any property to the infant; that there was nothing due to 
the infant from her mother’s estate; that the infant. had not acquired any English 
domicile, and had no property whatever in England ; that in all the arrangements 
made by the petitioners for the education of the infant and management of her 
property, they considered solely what was most for her benedit, and they were per- 
fectly able and willing to take care of her during her residence in England-prayed 
that the said order might be discharged or varied ; and that if his Lordship should 
think i t  proper to interfere touching the guardianship of the infant, the Appellants 
might be declared to be, or, i f  they were not already such, might [60] be appointed 
to be the guardians of the infant: but i f  his Lordship should think fit to interfere 
touching the guardianship, and should not think it fit to declare or appoint the 
Appellants to be such guardians, then that his Lordship would be pleased to make 
such other order, by way of reference to the Master or otherwise, as to his Lord- 
ship should seem meet, having regard to the said teatator‘s testamentary disposition, 
to his domicile, and to the circumstances and situation of the property of the infant ; 
or that his Lordship might make such other order as the circumstances of the case 
might require. 

This petition also came on t~ be heard before the Vice-Chancellor on the 19th 
of March 1841 ; and after hearing the matter fully debated on both sides, and hear- 
ing the several affidavits by which the petition was supported and opposed, his Honor 
ordered that his former order, dated the 6th of January, should be discharged, and 
that the Appellants should be appointed to act as guardians of the infant during 
her minority or until the further order of the Court, without prejudice to the ques- 
tion whether the Appellants were entitled to the guardianship of the infant, under 
the statute 12 Charles 2, c. 24, s. 8. 

Mr. Duncan Stewart, in the name of the infant, presented a petition of appeal 
from this last order, to the Lord Chancellor; and this petition came to be heard 
before his Lordship on the 17th of April 1841, when his Lordship ordered that the 
Vice-Chancellor’s order dated the 19th of March be discharged, except so far as the 
same discharged the order dated the 6th of January; and that i t  be referred to the 
Master to approve of a proper person or persons to be appointed the guardian or 
guardians of the infant: And the Master was to inquire and state to the Court the 
infant’s [Sl] age, and what relations she had, and the nature and amount of her 
fortune, and also on what evidence or ground he should approve of any particular 
person or persons to be such guardian or guardians: And the Master was also to 
consider of a scheme for the residence of the infant, and what would be proper to be 
allowed for her maintenance and education, to commence from the 2d of December 
1840, the time of her mother’s death, and for the time to come during her minority; 
and to state out of what fund such allowance ought to be paid : And after the Master 
should have reported, such other order should be made as should be just (see his Lord- 
ship’s judgment, 1 Phillips, 30). 

This was the order now appealed from. 

From the affidavits read before the Vice-Chancellor, on the hearing of the Appel- 
lants’ petition, and afterwards before the Lord Chancellor, on the appeal to him, and 
set forth in the printed cases, the following extracts are made of the material 
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passages, which were frequently referred to in the a r g u m e n ~  on this appeal, and by 
the Lords in their judgments. 

The &davit made by the Appellants on that occasion stated-among other things 
which were also stated in  their petition-that Xr. Beattie’s deed of nomination of 
tutors and curators was, according to the law of Scotland, an instrument of a 
t ~ ~ a m e n t a r y  nature, and that by the law of Scotland a tutor appointed by a father 
was, after t,he death of the mother, vested with the management of the person of the 
infant ; and that the same deed being a *document of a testamentary nature, con- 
stituted a good appointment of deponents not only to be tutors according to the law 
of Scotland, but also to be guardians of the infant according to the law of England. 
And the deponents said that they were informed and they believed that Mrs. Beattie, 
by her will, bequeathed all the property she had to her father for his life, and after 
his death to be divided among her surviving brothers; and that, she [E21 did not 
by her will bequeath any property whatever to her daughter, the infant plaintiff, 
and they did not believe that there was, as alleged in the bill, a ~ns iderable  or any 
sum of money due to the infant from her mother’s estate, and they verily believed that 
the infant had not any propertv whatever in England. And deponents said that 
they had for nearly five years duly mauaged the affairs of the infant in Scotland, 
and complied with the r e q u i s i ~  of the law of Scotland in regard to giving up in- 
rentories of her property; and further, that they had held meetings yearly, u t  which 
they audited the accounts of the factor or receiver, and deposited the surplus rents 
in the Rank of Scotland, as directed by the deed of entail of the estate of Crieve, 
and they acted in all respects in accordance with the law of Scotland, and in con- 
formity with the advice of Scotch counsel. And deponents said they were advised 
and believed it would be most inexpedient, and lead to a collision of laws and forms, 
i f  the Court of  Chancery in England were to supersede the guardians appointed by 
the father of the infant according to the law of Scotland, and any expenditure for the 
maintenance oE the infant would be liable to be overruled by the law of Scotland. 
And the deponents said, that in  the arrangements which were made by them, they 
considered solely what was most for the benefit. of the infant; and it< was their in- 
tention, unless superseded, to coqsider what would be most for the health and benefit 
of the infant in the management of her education, and the choice of her residence. 
And they said that they could take care of the infant in EngIand, while it might be 
expedient for her to continue in that part of the United Kingdom; and that the 
most anxious solicitude and attention had, since the decease of her mother, been 
entertained for and bestowed upon the infant by these deponents, and also by Miss 
Graham Stewart, the sister of the deponents, J. Hope Stewart and W. Stewart, who 
took charge of the infant by their direction. 

The following is an extract from an agdavit made in support of the Appellants’ 
said petition, evidencing the law of Scotland on the subject : - 

John Marshall, of Edinburgh, esq., advocate, and James Newton, of the same 
city, esq., writer to the signet, severally said, that they had severally been admitted 
as an advocate [53] and as writer to the signet, axid had respectiveIy acted and 
practised as such in the Court of Session in Scotland, for u~wards  of 20 years ; that 
they were well acquainted with the law of Scotland, as respected the nomination and 
duties of tutors or guardians according tu that law. And these deponents said, 
that by the law of Scotland the nomination by a father of tutors to his infant child, 
inTested the tutors named in his deed of appo~ntment, and who accepted the office 
of tutors, with the guardianship of such infant until such infant attained the age 
of 12 years, if a female, and 14 i f  a male; and particularly that a deed of nomination 
by the father conferred upon such accepting tutors the right to the custody and 
charge of the person of the infant; and that this right of custody belongs to the 
tutors, to the exclusion of all other persons whatever, except in the case where the 
tutor happens to be the person who would succeed as next heir of the infant, in the 
event of his or her death, and excepting also in the case where the infant’s mother is 
alive: That the mother is entitled to the custody of an infant whose father i s  dead 
until the infant attains the age of seven years, provided the mother remains a widou-, 
but no such right of custody belongs to her relations upon her decease; and that 
even in a case where the mother was alive and remained the father’s widow, a tutor 
nonliriated by the father has been held tu be entitled to change the residence of an 
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infant under seven years of age for the sake of education, without the consent of 
the mother. 

An affidavit made by Mr. Duncan Stewart., in opposition to the Appellants’ said 
petition. contained several letters from Mrs. Beattie to him, set forth for the purpose 
of showing that she abandoned her Scotch domicile. The first of them was dated 
from Margate, the 5th of June 1536, upon her arrival from Madeira, and contained 
the following passage:-“ When I reach London I hope you will be able to opme ancl 
see me; my stay there will depend entirely on what the doctor says of Mary. Dr. 
Benton says it is madness attempting taking her to Scotland ; but I shall be guided 
entirely by the opinion of the best medical men in town.” 

Another letter written by her, from Edinburgh, on the 25th of the same June, 
contained this passage :-“ I saw William [54] Stewart and am sorry to say that 
affairs appear in considerable confusion: my aIlowance for Mary is to be $290, 
and my jointure only $399, which I confess puzzles me, as I always understood it 
was to be &500. This makes my income ;E995 ; and I therefore wish to know if you 
think that you and I c d d  live quietly at Chester, on S.500 per annum, as I do not 
qish to spend more than &GpOO; and indeed, considering there will be no increase of 
allowance as Mary grows up, it will be quite necessary to make a little fund. Would 
you, my dear father, wri te  me the expense of a neat smdl cottage in your neigh- 
bourhood, the price of butcher’s meat, bread and coals, and inL short, every par- 
ticular that occurs to you a ” “ And before asking you to take the trouble of making 
these inquiries, it may be well to mention, that having been so long accustomed to 
manage my own house, no arrangement would be comfortable to me unless 1 con- 
sidered the establishment entirely my own. As I expected Williarn Stewart is throw- 
ing out hints already about Murrayfield, and was much surprised to find I intended 
to make a short stay in Scotland, and said he considered a Scotch climate, in autumn, 
equal to any other ; but I told him frankly that I did not mean to have any opinion 
on the subject myself, and that it was a matter of too much consequence for me to 
take the advice of any unprofessional person : so I hope he will say no more.” 

Another letter, written by Mrs. Beattie from Murrayfield, the mansion on the 
Grieve Bstate, the 11th of July 1836, and set out in the said affidavit, was partly as 
follows : -“ I arrived here on Friday night, and stood the journey very tolerably. 
My cough i s  a great deal easier, and I breathe more freely than when I saw you. I 
ani sorry to say that my affairs still appear in the utmost confusion, and William 
Stewart is certainly not the man to lessen i t ;  he has not offered me one sixpence, 
although the greatest pains have bwn taken to make me aware that, till Martinmas, 
I have no right to claim one farthing from my jointure, or even Glen-Morven, from 
the lease having been unfortunately taken in Mr. Beattie’s name. I tried an insur- 
ance on my life, but they refused me, even at  an office that takes extra risk, so that 
it will be the greatest kindness i f  you could send me a little sum.” “ I am afraid it 
does not rest with myself whether I shall remain here all winter or not, as it is 
out of tbo ques-[S5]-tion my taking up my residence in any strange place without 
funds; here I dare say 1 can go on better, as the tradespeople know me.” 

Mr. D. Stewart’s said affidavit also contained the draft of a letter alleged to have 
been written by Mrs. Beattie to the Appellant W. Stemart; there was no date. The 
following are extracts :-“ Since the receipt of your letter I have not ventured to 
trouble you about my unfortunate affairs, for both the tone and matter of that letter 
gave me little cause to  hope for either friendly advice or assistance from you, in the 
way I proposed, to extricate myself from the difficulties into which my youth and 
ignorance of business has led me. TJnder these circumstances, I have been forced 
to apply to  others for counsel, and have in consequence been obliged to lay open all 
my affairs, together with the papers and correspondence connected with them since 
my return from Madeira. The remarks and observations which have been made 
upon them, have opened my eyes to the cruelty of the position in which I have been 
placed by my inexperience of worldly matters. I quite agree with you, that i t  is 
very much to be regretted that all the debts had not been paid, or settled in some way 
or other with the first loan; hut surely this is not my faylt. To you, as my man of 
business, as my husband’s legal adviser and friend, 1 naturally looked for advice and 
assistance in my bereft situation. The sole object of my burt<hening myself with a 
debt of $5000 was to liquidate the whole of the debts, which I was assured by YOU 
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did not exceed SE4000: 1 could only act under the guidance and advice of those 
whose. duty it waa to a s c e r ~ i n  the whole amount that was owing, before a single 
farthing was paid to any one." '' This cannot now, I fear, be altered, but i t  is un- 
deniable that had more caution and kind forethought for my inkrest been used, 
that I might, indeed ought, to be now free from all debt and annoyance; for there 
cannot, I am told, be a doubt, that had the creditors been assembled, or, in accord- 
ance with my childish idea that such mathrs muld be kept secret, each applied to 
separately, and matters stated fully to them, they would willingly have accepted the 
&E1000 in payment o€ their whole demand; the more so as not one of them had the 
slightest claim upon me personally. I have recapitulated these matters with no 
wish to convey reproach, but in the f&G] earnest hope and expectation that when 
you have weighed the hardshjp of my position, and how much I am the victim of 
my  disinterest^ intentions, that you will not refuse your assent nor your influence 
with the other trustees to obtain theirs to the following plan, which has been pointed 
out to me, for extricating myself from the difficulties under which I still labour," 
(The plan was then stated.} '' I do hope, when you have ~ a t u r e l y  cons~dered all 
this, that you will use every endeavour to  obtain the joint consent of the trustees by 
giving the proper bond of aeeurity. Mr. Beattie on his death-bed consoled himself, 
and often repeated to me the comfort it  gaye him, that I should be aided by your 
assistance and caution ; and that all the persons named in the trust were fully aware 
of his love and liberal intention to his wife; could he see how that wife is now placed, 
how unhappily, and how unprotected: I appeal to all your better feelings, to  prove 
your willingness to aid the widow of your departed friend. Your influence with 
the other trustees is not unknown to me, and I anxiously hope that you will now 
exert i t  in my behalf. 

The said a ~ d a v i t  of Mr. D. Stewart, contained a letter written to him by Mrs, 
Beattie the 23d of August, while she was residing in Albion-street, Hydspark. 
The follow~ng are extracts :-" Pray, dear papa, read this as the  though^ of  a child 
expressed to a parent; and be assured that any remark you may make, or any 
opinion you give, will be well received by me. Though I told you that I did not 
agree with the medical men, as to my Iungs being more affected than they have been 
for some time) I am 5rmly persuaded that my illness is of a very serious nature; 
and that with, my weakened con~t~tution) there i s  little chance of my recovery. I do 
not deceive myself, my dear father, when I say that I am wasting away very 
g r a d u ~ ~ y ;  and unless some great. change takes place for the better, that things 
cannot last as they are for a very long while, I expressed to you my earnest wish, 
that, in the event of my death, Mary should reside with you. Her present excellent 
health, thank God, relieves me of dl anxiety about, her ; but my own ailing state 
makes me very much alarmed to take another house; for the thought of my dying 
w~thout any relation near me, is a vary lonely and gloomy E573 prospect, Now, 
what I was going to say is, that if without inconvenience to yourself, you could meet 
with a house which is a little larger than your present one, and would allow us to 
come and visit you, it would be the greatest possible comfort to me; that in the 
event of anything happening, you would be on the spot to take charge 5f my poor 
child. I have the less delicacy in s u ~ e s t i n g  this arrangement to you, because, 
should it meet with your approval, and that nothing occurs to make this plan un- 
desirabl%, my furniture could be sent down to you, and would not of course be re- 
moved again. Eerbertson (her servant} tells me that &liss Hawkins's house was 
about S25 of rent, and she has often said it would tx3. a most suitab~e house for you. 
If you should think so, and that the year's rent of your present house was likewise 
included, together with the expense of the furniture going down, it would not amount 
to more than the rent I was to give in Albion-street, $65. If God spares me and 
restores my health, I might be able to enjoy going to the Highlands for a month or 
two next sum me^ ; but whatever our futare & r r a ~ ~ e m e i i ~ s  may be, i t  is a most natural 
thing that a sick, perhaps atlying daughter, should find a resting place in her father's 
house. If I reamin in London, I am too ill at present to receive a stranger into my 
house; but if we go to you, i t  will be my earnest desire to get a very superior person 
to take charge of Mary, and also to be a companion to me. I f  fortunate in meeting 
with a lady-like and desirable person, I would leave this world with compara~ive~y 
little anxiety on my mind, for I am sure that as long as you live, the child will be 
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tenderly cared for. Even in the event of my getting worse, and being advised to go 
to a milder climate, I would be much happier in leaving all my worldly belonginga 
under your care than any one else’s.” 

Another letter, from the same to the same, dated the 28th of the same month, and 
set forth in the same affidavit, contained the following:--“ When I wrote to you 
about Miss Kawkins’s house, I liked the idea of it, because the rent was SO moderate, 
th& whatever change might eventually have taken place, i t  would always have been 
a great pleasure to me to have kept it on, and to have spent always part of the year 
there as long as you were in Chester.” “ Of the house in [58] Albion-street, there is 
hardly a doubt but it will be let, and could bK: so many times over, on account of the 
situation ; and immediately on receipt of your letter of yesterday, I had inquiries 
made, and found several were desirous of taking it, so that i t  is no anxiety to me, 
and I have erery belief that both Dr. Quin and Mr. Johnstone will do everything in 
their power to gratify my wish when I express it to them. I like your account of the 
house in Stanley-place very much indeed, and I am sure with you and a good gover- 
ness, both to look after my dear child, I shall be easier in my mind than I shall be 
anywhere else; but until I have c o m ~ i u n i c a t ~  with these gentlemen, I cannot venture 
to ask you decidedly to take it.” “ My own strong wish is just to get comfortably 
settled; I have no idea that going abroad would do me any good, but I am quite 
sure that to see you happy, and Mary falling into good hands, will add greatly to 
my peace of mind ; and this cannot be the case unless I am with you.” 

The affidavit containing these and other Ietters, further added,--“ That it was 
considered more desirable that Mrs. Beattie should continue to reside in London ; 
and accordingly, in September 1839, she finally resolved to take up her permanent 
residence there, and entered into an agreement for the house in Albion-street for 
three years from Michaelmas 1839 ; and she purchased furniture for the said house, 
and took up her residence there, and continued to reside therein until her death.” 
The deponent (Mr. D. Stewart) then proceeded to say, that he instituted this suit 
with the approbation of all the neara t  relatives of the infant, who were in London 
and best qualified to judge of the propriety of such a step, and who fully knew the 
bituation in which the infant was left; and he verily believed, that except the four 
Mendants, and a few of the members of the families of some of them, all the re- 
Iptjons and connexions of the infant, and those most interested in her welfare, had 
been satisfied with the course pursued by this deponent in making her a ward of 
Court, in order to fulfil the wishes of his deceased daughter. 

The following extract from an affidavit made by Dr. Quin, on the same occasion, 
W L V  also frequently referred to by the [59] counsel on both sides, upon the question 
of domicile:-“ And this deponent says, that in or about the month of April 1838, 
the said Christina Beattie came to town, and resided for some time in a house in 
Avenue-road, Regent’s-park ; and he says, that not finding the house comfortable, 
she on several occasions consulted him respecting the choice of some other fixed 
residence in England ; and in or about the month of September 1839, having deter- 
mined to fix her permanent residence in London, she took a house in Albion-street, 
Hyde-park, under a written agreement, for a term of three years ; which agreement 
is now in this deponent’s possession, as one of the executors. And this deponent 
says, that she furnished the said house in Albion-street, and went to reside there and 
continued to reiside there until the time of her death. And this deponent says, that 
from frequent conversations he has had with the said Christina Beattie, he is perfectly 
satisfied that i t  was the full and deliberate intention of the said Christina Beattie 
to fix her permanent residence in England, and that she had no intention of ever 
returning to reside in Scotland, or of ever going to Scotl&nd again, except for 
temporary purposes, i f  at all; and shortly before her death she exacted a solemn 
promise from this deponent, that he would not allow her to be taken to Scotland to 
be buried.” 

A second affidavit by the Appellant W. Stewart, conttined the following extracts 
from a letter written by Dr. Quin to the Appellant J. H. Stewart, at Mrs. Beattie’s 
requmt and dictation, shortly before her death : - 

‘ I  Your letter of the 14th instant has had a most gratifying and calming effect 
upon Mrs. Beattie’s mind, which has been long most pa~nfully anxious respecting her 
beloved child’s future residence and rearing. The kind solicitude you evince for 
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dear little Mary, and the desire shown to study her mother’s wishes, have gone far, 
you will be gratified to learn, to lighten her anxiety.’’ ‘‘ The strong affection which 
her father has for Mary, and the deqoted love and a t t ach~en t  whicb the child ha4 
ever shown for her ~ a n d ~ a t ~ e r ,  were ~ a r a n t ~ e s  to her that nowhere could her 
dau~h te r  be so happy and so tenderly taken care of as under the roof of her grand- 
father and aunt. It would be wrong in me to hold back [@] that I am aware that 
another motive has operated strongly on her mind, only secondary to her anxiety 
a b u t  her child’s future welfare. The pecuniary difficulties in which she found 
herself placed since her husband’s death (which difficulties she attributed to the 
d i ~ i n u t i o n  in her ~ncome, arising from the yearly sum set aside for the interest, 
premium, etc. on the money raisd to dischar~e Mr. Beattie’s personal debts) have 
prevented her from assisting her father and brothers as the natural generous dictates 
of her kind and aff~t ionate  heart would have  prompt^ ; and besides being in con- 
sequence i n c a p a c ~ ~ t e d  from doing a n y ~ h ~ n g  for her own family during her life, 
she has deprived herself of the power of making any provision for them after 
death. These circumstanc~ she conceives greatly s t r e n ~ t h e ~  her claims on the good 
f e ~ i n g s  of the guardians to have her wishes complied with r ~ p ~ t i n g  We child’s 
sesidenc~ with her own nearest relations in preference to strangers, as far as i t  is 
com~atible with her daughter’s health and welfare, and the guardians’ sense of their 
duty to the minor? ‘<I have p a ~ ~ c u ~ a r l y  drawn Mrs, ~ e a t t ~ e ~ s  a t t e ~ t ~ o ~ i  ’CO that 
part of your letter, wherein you state your anxiety that she should exprees lter senti- 
ments as to the person to be entrusted with the charge of Masy, and that your own 
impression was that a lady with a cheerful and healthy family about Mary’s own 
age, etc., and likewise to what you so justIy say of the qua~ i t~es  most essential in the 

It is Nrs. Beattie’s wish that a governess such as you have 
described her, and Mary’s present nurse, should he cons t~n t~y  with the child ; that 
the governess should have the sole control .of the education and rear~ng of her 
charge, and be answerable to no one but the guardians, even when residing in the 
house of her grandfather : and that when it is necessary to remove her for the winter 

nths e~sewhere, i t  is her wish tha t  Xary, her governess, and attendant, should all 
boarded in some e l~g~bIe  family, and that the, control should still remain solely 

with the governess, On my begging to know if she wished nie to mention any 
one to you with whom she would prefer Mary to board ia s u ~ ~ e r ,  she replied thab 
she must leave that to the g u a r d ~ a ~ s  to settle, and that c i i . c ~ ~ i s t a n c ~  as they arise a t  
the moment would decide their choice and [61] the place of summer r e s i d c n ~ ~ ;  but 
that she trusted that, in consideration to her, they would consult with the child’s 
grandfather on the subject, whose every feeling must be enlisted in n proper selec- 
tion. I have now fa~thfully transmitted Mrs. Beatt~e’s wishes to you, and I trust 
that in doing so I have not d ~ ~ i n i s h e d  your desire to consult them in fixing the future 
residence of your p r ~ i o u s  little charge.” 

The letter of 3. R, Stewart, in the above referred to, was set forth in a sccond 
affrdwit by Dr. Quin, who had it from Miss G r a h m  Stewart, to whom J. E. ~ t e ~ a r t  
wrote it. The following are extracts : -“ Xrs. Beattie, a3 f learn through the channel 
I have ~ent ioned ,  has expressed anK~ous wishes that her daughter shall reside with 
Mr. Stewart and Mrs, Buchanan, a t  Chester ; a wish that indicates her natural affec- 
tion for her father and aunt, and her reliance on their care and ~ n d e r n e s ~ .  I am 
convinced such reliance would be met by the most a ~ ~ c t ~ o n a t e  ~o~ic i tude  and attent~on 
on the part of our friends and relatives; and as far as my feelings go, there arc none 
with whom I would rather see our ~ n ~ r e s t i n g  charge placed. But yet I cannot but 
see some ohstacles to a per~nanent residence with these kind friends. 
Mrs. Beattie I hear has very properly enjoined consultation with Ih. Quin, 
before Mary i s  removed from her present abode. This is cleesly what 
ought to be done. Now if he disa~proves of a removal during the 
winter and spring to any place north of London, there will arise cause 
for c o ~ s ~ d e r a t ~ o n  a8 to the most< e l ~ ~ i b I e  situation until these nionths pass over. 
~ r ~ b a ~ l y  Dr. Quin may not be opposed to her residence in Chester, or even in Scot- 
land, during the summer ; but I appre~iend that he may counsel that the sout8h of 
England be her quarters in the cold season for many years. Seeing the p~,obabi~ity of 
such adyice from Dr. Quin, I do feel most anxious that Rlrs. Beattie should consider 
and express her sen t imen~ as to the person to be entrusted with so precious a charge. 
Xy own impression is, that i f  a lady with a cheerful and healthy  am^^^ of children 
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about Mary’s own age could be discovered, there would be the most eligible place of 
abode ; the locality to be fixed of course by Dr. Quin. The cheerful society of well- 
brought-up children I must think of the utm0”St importance to the dear [62] girl’s 
health, and to her h a p p i n ~ s  akto. A governess, whose kindness of temper must be 
more looked to than accomplishments, will of course be always with Mary, whether she 
be in  the southern or northern part of the kingdom. The greatest caution and 
solicitude must be exercised in finding such a person. It gives me inexpressible pain 
to write all this, which I must request you to show to Mrs. Beattie, or communicate to 
her at such time and in such a manner a8 you may judge are least likely to disturb 
her. I would have addressed my sentiments to herself directly, but supposing that 
you may introduce the subject in the quietest and least agitating form, I have taken 
this method.” And this deponent says, that Mrs. Beattie being made aware of the 
said letter by Miss Stewart, conversed with this deponent thereon ; and being gratified 
by the kind expressions contained therein, and believing from the tenor of the said 
letter that the wishes respecting her child contained in her will would be attended to 
by the trustees, she requested this deponent to write to J. H. Stewart in reply, and he 
did accordingly write to him the letter of the 18th of December 1840, set forth in the 
aEdavit of the said W. Stewart ; and such letter was written only three days before 
Xrs. Reattie’s death, and she was a t  the time much distressed and exiiausted by her 
conversation relating to it: when this deponent, having written the said letter by her 
bedside, read it over to her, she pointedly asked whether he considered there was 
anything in the letter likely to prejudice the claim for her child which she had made 
on the trustws by her will ; and this deponent assured her on the contrary that he 
considered that the said letter would be more likely to have the effect of having her 
wishes acceded to, than if she put herself in opposition to the trustees ; and under 
this assurance she consented to the said letter being sent. And deponent says, that 
Mrs. Beattie more than once afterwards recurred to the said letter, and conversed with 
this deponent about the future residence of her said child, making this deponent 
solemnly promise to do his utmost to see her will carried into effect.” ‘I And this 
deponent says, that on more than one occrasion, Mrs. Beattie expressed, in this 
deponent’s presence, her wish to have her child made a ward of Court during her life; 
but this deponent always dissuaded her [a] therefrom, fearing the fatal effect which 
the agita~ion likely to arise from legal proceedings would have upon her delicate 
state of health.” 

The following extract is from an affidavit made by Mr. Hart Dyke, of Doctors’ 
Commons, on behalf of the Appellants, upon the appeal before the Lord Chancellor :- 
“ Deponent saith that nominations of tutors and curators by a father, in the form of 
the said paper writing, or extract, registered nomination of Mr. Beattie, are always 
treated and considered by the Prerogative Court of the Archbishop of Canterbury as 
testamentary. And deponent saith, that if  Mr. Beattie died a domiciled Scotchman, 
leaving personal effects in the province of Canterbury, but without having executed 
any other t~ t amen ta ry  instrument than the said instrument of nomination, the 
defendants (the Appellants), as the accepting tutors of the infant, would now be entitled 
to a grant of administration for the benefit of the infant; and the said Prerogative 
Court would now, according to its usual and constant practice, grant administration 
to the defendants as such accepting tutors without requiring a guardian to be 
appointed by the Court of Chancery.” 

Mr. Turner and Mr. Romilly, for  the Appellants :-By the principle of the order 
now appealed from, no distinction is made between English and foreign infants ; Miss 
Beattie being a foreign child temporarily residing here, the Court of Chancery had no 
jurisdiction over her. The origin of its jurisdiction in appointing guardians to 
infants, is derived from the authority of the Sovereign as parens patriae (see Wel- 
lesley v. The Duke of Beaufort, 2 Rum. 2Q), delegated to the Lord Chancellor or Lord 
Keeper of the Great Seal, to be exercised by him for the benefit of the subjects of the 
Sovereign. There is no instance of its exeroise over foreign infants without 
domicile or [a] property in this kingdom. The early oases show that it was confined 
exclusively to ‘the infant subjects of the Crown of England, domiciled &thin the 
jurisdiction of the Court, or possessing property under its control; though it W a 8  
afterwards extended to persons not falling exactly within that dmcription. 
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This infant was only temporarily resident in ~ n g l a n d .  There i s  no doubt that the 
domicile of origin, the domicile by birth, of herself and both her parents, was in 
Scotland. It is equally certain that they all retained their Scotch domicile while 
they resided in Madeira, where they went and mjwrned for the benefit of  Mr. Beattie’s 
health. Upon his death Mrs. Beattie came with her child to Eng~and, thence pro- 
ceeded to the patrimonial estate and mansion in Scotland, and after a short residence 
there came again to England, avowedly for the benefit of the health of herself and 
child. The mother continued up to the day of her death wholly undecided where to 
fis her abode, declaring frequently that her choice would depend upon the advice of 
the medical gentlemen whom she consulted. All her movements were referable to the 
health of herself and child, and also to economy in living, with a view to disencumber 
the patrimonial estate. Her letters, set out in her father’s affidavit with the evident 
object of showing that she abandoned her Scotch domicile, do not establish that con- 
clusion, but show that her mind wavered between London and Chester, with reference 
to health and a redwtion of the expenses of living, and that she had no inhntion to 
stay in  either place longer than was ~ m p a t i b l e  with those objects. By Dr. Quin’s 
advice she rented the house in Albion-street for a short period; and though she 
furnished it, so far was she from intending to reside permanently there, that she 
E661 proposed to her father to send the furniture to Chester. But even though she 
might have intended to abandon Scotland and reside permanently in England, 
intention alone i s  not sufficient to change the domicile of origin, which i s  never lost 
until a new domicile is actually acquired ex animo e t  facto; Somerville v. Somerville 
(5 Ves. 750), Munroe v. Douglas (5 Madd. 379), The Harmony (2 Robin. Adm. Rep. 
322), Attorrcey-general v. h n n  (6 Mee. and W. 511), Warrender v. Warrender (2 C1. 
and F. 488), ltlunro v. @wwo (7 C1. and F. 842) ; Story’s Conflict of Laws, c. 3 ; 1 
Burge’s Comm. on Col. and For. Laws, c. 2. 

If the mother did not change her domiciIe of origin, the infant’s was not changed. 
The infant herself was incapable of the intention of choosing a new domicile; she 
could not acquire a domicile of her own by her own act, until she passed the state of 
pupillage and became swi juris; Wallace’s Case (Rober. on Succ. 201), and per Sir W. 
Grant in  SomerviZEe v. Somerville (5 Ves. 787). Even though it were admitted that 
the mother did change her own domicile, it may be doubted whether she had power 
to change that of her child. A 
guardian, it is said, cannot change a ward’s domicile ; but that a surviving parent 
may, was held in the case of Potinger v. Wiqh8man (3 Merivale, 67), in which Sir W. 
Grant said that the domicile of the children follows that of the surviving parent. In 
that case the padent had been herself a guardian of the children, and had the consent 
of the other guardian; but  in this the parent had the guardianship in conjunction 
with the other tutors and as their agent, without whose consent she could not remove 
the infant ; Scots v. Scot (Morr. 16361), [66] WaEXcer v. WalrEer (2 Shaw and D. 788). 
She recognised the power of the tutors, as appears from her will and from her letters, 
and particularly from the letter written by Dr. Quin a t  her dictation, to J. 21. Stewart. 

[The Lord Chancellor :-The case of Potinger v. W ~ g ~ ~ ~ ~ a ~  [3 Mer. 671 appears to 
have been well argued and well c o n s ~ d e r ~ ,  and must be held conclusive as to the 
mother’s power to change the domicile,-which is a novel point in  the law of England, 
-unless there is some opposite decision,] 

The only other authority that we can End is the & c t m  of the Lord Ordinary in 
the case of Wallace, in a note in Mr. ~ o b e r ~ o n ’ s  book on Personal Succession. But 
the law of Scotland declares that the mother cannot remove the child against the 
wishw of the tutors hstamentary ; Erak. b. 1, tit. 7, s. 17. The tutors may fix the 
place of residence for the child, though they cannot deprive the mother of the custody 
if she continues a widow and resides where they appoint. 

[The Lord Chancellor :-Suppose the Appellants to be testamentary guardians, 
may they not, for residing abroad or other cause, be removed, and new guaxdians be 
appointed by the Court to the infant residing here $1 

Not without a bill filed for the purpose of removing them. Lord Cottenham, in 
his judgment in this case, says the Court cannot change testament~ry guardians (1 
Phill. 31). 

[Lord Cottenham :-Where there is no acting guardian, the Court m%y appoint 
om ; and so it may if  there are testamentary guardians who act improperly (see D d e  
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of 3 ~ a ~ f o r t  v. Bertie, 1 P. Wms, 703) or go out of the jurisdiction: in either case 
[67] the Court will interfere to protect the infant, The Appellants, in their petition 
to the Court below, claimed, by virtue of the deed appointing them and others tutors 
and curators in  Scotland, to be testamentary guardians within the Act 12 Charles 2, 
e. 24. Their counsel did not press that point before me; but I distinct~y stated my 
opinion to be, as it still is, that they were not testamentary guardians.] 

The inference from what they alleged in their petition is, that as tutors and 
curators of the infant, they have the same authority that English testamentary 
guardians have ; and that the Court is bound to recognise them in that character. 
There i s  a cam, 1% re Lewis (2 Molloy, 455), in which the Master of the Rolls in Ireland 
refused to remove a guardian residing out of the jurisdiction, on that ground; no 
authority being found for such a proceeding. 

This infant has no property within the jurisdiction of the Court of Chancery. 
The Appellants appeared ~ o l u n t a r i ~ y  to the bill, for the purpose of getting rid of an  
erroneous order ; admitted by the learned Judge who made it to be erroneous, for 
he discharged it. Had they chosen not to appear, the Court could not make any 
eEectua1 order against them. Though the bill alleged that the infant was entitled to 
an account from her mother’s estate in ~ng land ,  it now appears that that allegation 
was false, and it is distinctly denied in the Appe~lants’ a ~ d a v ~ t s .  The infant‘s 
property being all in Scotland under the lawful protection and management of the 
Appellants, no order of the Court of Chancery could reach it, except by appointing a 
receiver, who should further apply for power to the Scotch Court. That [68] Court 
might aptly say, ‘‘ If you ask us, by the comity of nations, to enforce your order, you 
must first set the example of comity by respecting, in England, the tutors acting 
ixnder Scotch law.” 

It i s  of the utmost importance to the interests of the infant, to have herself, as well 
as her property, under the guardians appointed by her father. If other guardians 
be appointed in England, there must be two sets of accounts, taken possibly on 
different footings : first, an account by the curators of the infant’s property, according 
to the rules of the Scotch Courts : secondly, an account of the expenditure of the allow- 
ance to the infant by the English guardians, agreeably to the rules of the Court of 
Chancery ; and there may be danger of collision between the orders of the Courts in 
the two cour~tries. By the article of the Union, no Court in England can interfere 
with the orders of the Scotch Courts. This order is not only inconsistent with the 
rights of the Scotch nation, as secured by the Act of Union, but its principle, if acted 
upon in future, may be productive of serious consequences to our international rela- 
tions with other foreign countries. If the Court of Chancery must interfere with the 
testamentary tutors, the safest course” will be to appoint or confirm them as guardians 
of the infant in England, by restoring the second order of the Vic~Chancellor, by 
which these four gentlemen were appointed guardians. They submit, and are willing 
and desire to accept the guardianship, under the jurisdiction of the Court of 
Chancery. There is no objection persona~~y to them ; i t  is not alleged that they are 
not proper persons to be appointed by the Court, as they have been appointed by a 
solemn instrument by the infant’s father. 

[The Lord Chance1Ior:-Suppose a child came here from a West India colony 
p;.;~tt i t s  mother, and E691 the guardians appointed by the father’s will remained in  
the colony, would they or the Court of Chancery have the guardianship? I refer to 
tlic rase Ex parte Watkins (2 Ves. sen. 470), in which Lord Hardwicke, on petition to 
him fc r the appointment of a guardian, directed a reference in the usual terms to the 
Master ; entertaining no doubt of the jurisdiction.] 

There is a distinction between foreign children and children from our colonies. 
The governors of colonies have only a limited power of appointment of guardians of 
infanis, or committees of lunatics, confined to the colonies; and therefore, if  infants 
or hzatics come here from the colonies, the Lord Chancellor will appoint new 
guardians and committees ; Ex parte W a t k i w ;  la re Rotiston (1 Russ. 312). Subjects 
of the Crown are entitled to its protection, especially if there be no guardians in this 
cwntry and com~unication with the colony is tedious. But if a French or other 
alien child, residing here for temporary purposes, and having guardians or tutors 
regularly appointed ready to offer their protection, the Court would first refer to 
them. When guardians have been lawfully appointed by the father of a chjid, 
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according to the law of the country in which both are dom~c~led, and where their 
property is situated, and with which alone they have any connexion, the quality of 
such guardianship, and its effect on the s ~ a ~ u ~  of the child, must accompai~y that 
child everywhere, must be acknow~edged and recogn~sed in every other country,* as 
much as the g u a r ~ ~ a n s h ~ p  of the parent; and if the child i s  casually [TO] in England 
by the act and consent of the guardians, the duty of  the law of England i s  to look solely 
to these gu&rd~ans, to ac~nowledge them as much as i t  must do the parent, and to 
protect their legal status as a part of the inherent status of the child, not t o  interfere 
with or supersede them. That doctrine has been recagnised and acted upon in the 
cases of persons found lunatics in foreign countries, where guardians or c o ~ ~ r ~ i t t e e s  
had been appointed by a competent t r ibuna~ there ; Ex parte Otto Lewis (I Yes. sen. 
298). It may bt! adIn~tted that the Court of Chancery has a qualified jurisdiction to 
enforce the orders of foreign Courts, by the comity o f  nations, to be exercised as un 
auxiliary ~urisd~ction, a t  the instance and for the assistance of the parents or other 
natural guardians of infants, but never as an engrossing ~ur~sdictian, superseding 
the authority of parents or g u a r d i a ~  duly &ppo~nted. 

The Appellant8 being duly appointed guardians in Scotland, ask that effect ma? 
be given to that appointment in England, as like a p p o ~ n t ~ e x ~ t s  in England would be 
recognised in Scotland ; ~~~~t~ v. ~~~~~t~~ oor. 4455), 3 ~ 1 ~ o ~ r  v. &‘cot$ (6 Bro. 
I”.. C. 550 j and Cases in Appx. 566 et se&). They do not object to be a~ocia ted  in the 
g u a r d i a ~ ~ s ~ ~ i p  with Mrs. Buchanan, who may properly have the custody of the infant; 
but, without imp t ing  any permnal fault to  Mr. Duncan Stewart, they feel that they 
cannot act with him. 

[The Lord Chancellor :-If the order appealed from were to be disc~arged, except 
so far as it discharged the ~ ~ C ~ C h a ~ c ~ l ~ Q r ’ s  second order, which was made on the 
Appe~l~nt’s petition, there would be no order.] 

If the Lord Chance~~r’s  order be simply di~charged, the ~ ~ c ~ C h a n c e ~ I o r ’ ~  second 
order will be received, and the authority of the tutors recognised. 

[713 The order appealed from is not supported by any general principle ~ p p l ~ c a b ~ e  
t o  the protection of infants in this or any other country; nor by any particular prin- 
ciple regulating the interference of the Court of Chancery in such cases. The governing 
princ~ple of that Court, in interfering in the appo~ntment of guardians, or of persons 
to act as guardians of infants, is that the welfare of the infants requires such interfer- 
ence. This order cannot be supported on that ground ; on the ~ n t r a r ~ ?  it will pro- 
duce serious iirjury to the prospecta of this young lady. Her property is all in 
Scotland, and there also are her friends and relations, except her grandfather, who 
is only temporarily residing in England as an officer in the customs. It  being the 
practice in the Master’s office to approve of none but persons permanently residing 
af thin the jurisdiction to be guardians, the Appellants, who were selected by the 
father to protect the infant and her property, must be excluded from the office of 
guardians, and some persons in England or Wales appointed to that oflice. The 
infant herself cannot, before she attains the age of 22 years, be allowed to depart from 
this country ; ~ ~ # u n t s t ~ ~ t  v. i ~ o u ~ t ~ ~ u ~ ~  (6 Yes, 363), De ~ ~ u ~ ~ e ~ . ~ ~ e  v, Be Manne- 
&le (10 Ves. 52); w~thout the leave of  the Court, to be obtained only upon special 
~ i rcu~s tances ,  and sufficient security for her return when required by the Court ; 
~ ~ c ~ s o n  v. ~ a ~ ~ e ~  (Jac. 265, n. ; Bno?~.), C a ? r ~ ~ ~ e ~ ~  v. ‘ ~ a c ~ a ~  (2 Hyl. and C. 32). 
She cannot visit her native country or her relatives, or become acquainted with her 
property or her knanb,  or cultivate with them that mutual good feeling and syr~~pathy 
which are usually productive of reciprocal advantages [72] to  landlord and tenant. 
That state of things surely cannot be for this infalit’s benefit. 

The rules of the Court of Chancery, which have been acted upon by all the Judges 
who have presided in that Court, compel its interference in some cases to remove an. 
infant from the care and authority of even its father, where the Court i s  of opinioil 
that th6 infaat i s  not educated in such moral and religious principles as a parent 
ought to inculcate ( ~ e Z ? e ~ ~ e ~  v. I f u h  of ~ e a u f o ~ ,  2 Ruwll ,  2).  ?“his rule, if applied 
to the case of a foreign infant e~trusted by the father to the Care of a person resident 

* &e the doctrines of jurists and the cases collected by Mr. Burge in his Com~ll, 
CO]. and For. Laws, vol. I, pp. 14-25 ; and vol. 4, p. 1003 et sep. : And by Dr, Story, 
in his Confl. of Laws, eh. 13. 

669 

----.I_____x I_ 



X CUBK 8s FXNNELLY, 73 

in this country for the purposes of education, might in many cases wholly remove 
such infant from the authority and control of the father, although the education 
bestowed on such infant was not ~ n c o n s i s ~ n t  with the doctrines and customs of the 
country where the father was resident, and to which such infant belonged. Let the 
consequences be considered for a moment. Nothing i s  so common as for Scotch tutors 
to send Scotch ohildren, boys or girls, to English schools. Any one might a t  once 
inake them wards of Chancery, and supersede the Scotch guardians. The children 
would be held to be without guardians. The Master in Chancery would be directed 
to fix their residence,-which must be always in England,-to lay down a plan for 
their education and maintenance; and the powers of the parent, and his wishes con- 
fided to his dearest friends, whether his nearest relations or not, might be wholly 
defeated, and the children wholly estranged from Scotland : nay, i f  the child should 
be sent only for a week to London for the advice of an  eminent surgeon, the same 
result might follow. 

[73] The Solicitor-general and Mr. Spencer FolIett, for t b  Respondent :-The 
srder made by the Lord Chancellor WM not only right, but the d y  order that wuld 
be properly made. Here was a child of tender age brought to England, and residing 
there when her mother died ; she had no guardian in England ; a bill WM filed for the 
purpose of obtaining for her the protection of a guardian, and a n  application was 
made to the Court for that purpose, whereupon the Vice-Chancellor made an  order 
appointing guardians. The Appellanta complained of that order ; a contest arose 
between the parties ; the Vice-Chancellor reversed his first order, and made another 
more erroneous ; on appeal therefrom, the Lord Chancellor, after the Appellanta de- 
clined his offer of appointing them jointly with Mr. D. Stuart and Mrs. Buchanan, 
directed the usual order of reference to the Master, leaving to him to select and ap- 
prove of proper persons to be guardians. Was not that the usual course? it was in 
accordance with the practice of the Court from the time of Lord Hardwicke; Es parte 
JVatHins ( 2  Ves. Sen. 470). 

It is objected that the child in this case i s  domiciled in Scotland, and therefore 
the Court of Chancery had no jurisdiotion. The short answer tn that objectioa is, 
that it is wholly immaterial to the jurisdiction where her domicile is ; she is an infant 
now residing and intended to reside in England, and the Court of Chancery is bound 
to extend its protection to her, as it is to all infanta who require it, having no parent 
or guardian residing within the jurisdiction. But if the domicile is a t  all material, 
we are ready to show that it is in England, the domicile of the child following [74] that 
of the mother, the surviving parent, according to the rule laid down by Sir W. Grant 
in Potinger v. Wightmam (3 Meriv. 67), and adopted by the American Judges and 
jurists, who are entitled to the highest consideration on this and other questions of 
international law, which constantly arise among the different States of the Union 
(Story’s Confl. of Laws, c. 3). It is quite clear that this child’s mother changed her 
domicile, having taken so strong a dislike to Scotland, that her last prayer was not 
to be taken to be buried there, and not to have her child taken there for her education. 
The whole of this contest arises from the refusal of the Appellants to comply with the 
dying request of this lady. Their conduct ever since her return from Madeira in 
1336, when she spent about two month in Scotland trying to settle her affairs there, 
disgusted her with them and with Scotland, as is evident from some of her letters 
printed in the Appendix (vide ante, P. 54 et seq.). Whether she was right or wrong, 
it is an inevitable conclusion from these fetters that she abandoned her Scotch domi- 
cile. It i s  equally clear that when in 1839 she took the house in Albion-street for 
three years and furnished it, she fixed her domicile there; there was the anohus 
manendi joined to the act of fixed residence. This is a stronger proof of change of 
domicile than existed in some of the cases that have come before this House; Bruce v, 
Bruce ( 2  Bos. and P. 229, n. ; and 6 Bro. P. C. 566). It may be mentioned that in 
Warrender v. Warrender (amte, Vol. 11. p. 488), and X m r o  v. H m r o  (Vol. VII. ante, 
13. $42), the parties had retained their Scotch domicile, and for that reason this Rouse 
held that they had [75] not acquired a new one : but here there is no Scotch domicile ; 
it  was abandoned, and all the mother’s declar&tions, and acts also, demonstrate an 
English domicile. What is domicile but the permanent residence of a party? In  
Bruce v. Brwe it wa8 held that a person who had gone to India, though with an inten- 
tion to return to Scotland, which he called his home, changed his domicile. So in 
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the case of ~ a r m o n y  (2 Bob, Adm. Rep. 322}, before Sir W. Seott, a party having 
gone to France only €or four years, w~thout any declarat~on of i n ~ n t i o n ,  was held 
to be d o m ~ c ~ l ~  there. 

 though this child is  now u n ~ u ~ t i o ~ b l y  d~miciled in ~ n g l a n d ,  and ts. all in- 
teats and p u r p ~  sb ohild, yet, suppos~ng she is not so d o m ~ e i l ~  but, merely 
r ~ i d e n t ,  we subm~ the Lord Chance~or's order was right. IS 
not every resident in  as  well a0 nat~ve, e n ~ ~ t l ~  to the pro te~ion  
of our laws, which ?hey ar The fact of an infant 
being a foreigner and having foreign guardians, doea not prevent ?he exercise of the 
jur isd~ct~on of the Court of ~ a n ~ r y ;  BX p w t e   at^^^^ ( 2  Ves. Sen. 4?0), Sages v. 
~a~~~~ (6 Ves. 5?2), ~~~~~~~ v. ~~~~~~e~~ (vide post, p. 136). 

[bard Campbell : -Woufd tw n e c ~ s a r y  to make out a case demanding the 
exercise of the j u r i ~ j c t i o n ~  Id g u a r d i a ~  be a p p o ~ n ~ d ,  if they are not 
required for the p r o ~ t ~ o n  of 

Upon the filing of a bill in the name of an  infant, the j~ r i sd~c t ion  instantly 
a ~ a c h ~ ;  the infant is &en a ward of Court, and it is mere matter of course for the 
C o u ~  to order the  aster to make the n ~ ~ s a ~  i n ~ u ~ r ~ e a  and approve of guardians" 

lThe Lord C h a n ~ ~ o r  :---The moment the bill i s  ['@I filed, the Court becomes 
~ ~ a r d ~ a n  of the infant, before any ~ a ~ u ~ r y ;  and the ~ ~ ~ r ,  to whom the Court refers 
the inqu~~ies ,  is the d e p u ~  of ths ~ o u ~  No one can in the ~ e a n t ~ ~ e  take the, infant 
out of the juri0dict~on~ w ~ t h o ~ t  leaye of the ~ o u r t .  

Lord Camp~~l:-So,  if a boy from a foreign country where his parents or 
guardians reside, is sent to t h i s  country for hi8 education, he may be made a ward 
d ~ o u ~  by any persoa filing a bill in, Es n.tbme, a~ leg~ng  falsely that he bm property 
here; and being a ward of Gou& he ~ u s t  have g u a r d ~ a n ~  pointed by the Court, 
and c a ~ o t  return to his own country until he stains his a of 21 yetws. Is there 
any instance of an appointment of ~u&rdian& where &ere i property within the 
j u r ~ s d ~ c t ~ o n  ?] 

If a bibill is improperly filed, the Court will know how te punish the parties and 
r ~ n d i c a ~  its own autho~~ty .  As iw the a l l e ~ a t i o ~  of p r o p e ~ y  within the j u r i s d ~ c t ~ o ~ ,  
it is  quite ~ m ~ a ~ ~ i ~ ~  it i s  not pi,operty that gives ~urisdiction to the Court, as is 
very evident from what Lord Eldon says, in his ~ ~ d g ~ e n t  in ~ e ~ ~ ~ ~ ~ e ~  v. l i r ~ e  Duke of 
~ e ~ u ~ o r t  (2 Russ. 1 ; see pp. 20, 21). In. Be ~~~~~~~e v. De . ~ ~ ~ ~ ~ ~ e  (10 Vw. 5%) 
the child had no property except 8. revers~on, yet the Court exesoised the jurisd~ct~on. 

[The Lord ~ h a ~ c e ~ o r  :-And so of lunaties ; the Lord ~ h a n c e ~ o r  baa jurisdict~on 
over all, but does not exercise it exxcept where there is property ; which Beems to agree 
with what Lord Eldon said in  the case referred to. But whether there is or there i s  
not property wit,hin the ~ u r i s ~ i c ~ o n  in this cam, ortnnot be a a e e ~ a ~ n ~  until the 
~ ~ e a r i n g  of the oause.] 

At the time of the fi l~ng of this bill, &e jnfant hsd 110 g ~ a r d i a ~  in ~ ~ g i a n d  ; the 
~ c o ~ h  tutors were [?7] accounting partim, and they ~ppeared to the bill, and are 
b q a d  to account to her j bu6 they had no author~ty over her or her property in  this 
country: their au t~or i ty  w&s s~ r io t~y  t e r r ~ t o r ~ a ~ .  The author~ties on this point are 
referred to in Dr. Story's Gonf. of Laws, C. 13, S .  504 et seq. Ee ai%, am on^ other 
cases, ~o~~~ v. Dickey (1 John. Gb, Rep. 153), and Kr@t r. ~~~~e~ (4 GiII. and 
John. 332) ; American, decisions. ~ ~ 5 n  the 
minor or lunaticr comes within the ~urisd~ction of a fosei~n t r i b u n ~ ,  he ceases f;o be 
subject t5 that of the ~ b u n a l  which had p r e v i ~ u s ~ ~  placed him sw& ~~~~~~, and be- 
~ m e s  subject to the j~rjsdiction of the t r ~ ~ u n a l  of the ~ u n t r y  to which he had 
r ~ ~ o ~ d  " (4 Burge, [Comm. Col. and For. Law] 1003). The same d ~ t r ~ n e  is laid 
down by Lord Eldon in the case clfaouston (1 Russ. 312): The Appellants, as testa- 
~ e n ~ r y  tutors in Scotlan~, are not ~ t a m e n t a ~  ~ u a r d ~ ~ ~ s  in ~ ~ g l a ~ ~  
within the s t ~ t u ~  12 C%. 2, e. 24, ss 8, for reasons WE& cannot be 
better stated than rring to what Lord ~ t ~ n h a ~  said on that 
point (1 Phill. 32). f u ~ h e r  added, that by the Scotch law, the power of  
tutors over a child c e c h ~ l d ~ s  age of 12 years ( ~ ~ ~ e ,  p. 53); whereas the 
statute of Charles ~ n t i n u e s  ths power of ~ u a r d i a ~ s  till the ward a t t ~ i ~ ~ B  21. The11 
here i s  a child without a parent or g u ~ r d i ~ n  ; what can the Court do? It i s  not S U E -  
cient to say there are guardians in  cotl land or in France, h a u s e  after the bill i s  
filed the Court will not allow the child to be taken out of the jurisd~ction, except by 

ians a ~ e n a b l e  to the ~urisdiction. As b the a~leged h a ~ s h i p  of p r e v e i ~ t ~ ~ ~  
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the child from visiting her Scotch relations, estaha, and tenants, surely that matter 
may be left to the [78] judgment and discretio~ of the Court, which, f r ~ u e n t l y  allowed 
m&~ntenance to infants out of the jurisdiction, Logam v. ~ a ~ ~ l ~ &  (Jac. 193), Jackso% 
v. fiankey (id. 265, note>), Stephems v. ,lames (I Myl. and K. 627); never refusing any 
proper indulgence to it9 wards, C ~ ~ ~ b e ~ ~  v. Mackay (2 Myl. and C. 31). Zn Har- 
wood’s case it was said that the Court generally attends to the r~ommenda t~on  of the 
father of even an illegitimate child j and in Chatteris v. POW (1 Jac. and W. 106), 
persons so nominated were appointed guardians. Does not that admit the full juris- 
diction o f  the Court? No case has been or  can be produced, in which the Court ap- 
pointed persons residing out of the jurisdiction to be guardians, although recom- 
mended and even appointed by the father, 88 in Logcm v. Fairlie. 

It is material to remember, that after the Vic%C~~ncel~or’s first order, the Appel- 
lant* not having then appeared to  the bill, another bill of &e same kind was filed by 
the infant against the trustees of the Glen-Morven estate, one of whom resided near 
Carlisle, within the jurisdiction, That bill is still on the files of the Court, although 
no proceeding has been yet taken in it, as the Appel lan~ put in their a p p ~ r a n c e  to 
the bill a g a i ~ s t  them, and instead of d e ~ u r r ~ n g ,  s u b ~ t t ~  to the jurisdicti~n Qf the 
Court. The allegation of property belonging to the ward in England, was admitted 
to  be unquestionably true, in the bill wainst the Glen-Morven trustees. But whether 
there i s  property or not, the Court has jurisd~ction to  appoint guardians (per Lord 
Eldon, in Wellesley v. Bake of Beaufore, 2 Russ. p. 20). 

1’791 Mr. Turner, in reply:-It is admithd that ali infants without parents or  
guardians in England, are entitled to the protection of the laws of England : on the 
other hand, those laws recognise the laws of foreign countries, and give effect here to 
their orders. This infant does not want the protection o%’ered ; she has guardians 
already a ~ p o ~ n ~ d  for her p r o ~ t i o n ,  as willing to take care of her irk ~ n g l a n d  a& in 
Scotland ; and the chief objection to the course pursued by the Lord Chancellor is ,  that 
while there is no imputation on those gentlemen, the Court of Chancery interferes to 
deprive them of their office. 

[Lord C a m p ~ l l  :-The a r g u ~ e n ~  was, that. if a foreign child i s  ia this country, 
the Court of Chancery has a right to interpose its jurisdiction, even though the child 
has guardians. It is clear there may be cases in which that interposition would be 
proper.] 

But if this is not ~b case calling for that 
extraordinary protection, i s  i t  proper to interfere? This child has her guardians 
selahd by her father.-[The Solicitor-general being here asked by the Lords whether 
he admitted the authority of a foreign father over his children in this country? said, 
Yes ; a father’s authority according to the laws of England, but no farther.] 

The 
authority of these ~ t a m e n t a r y  tutors succeeding to the pat& ~ o ~ e s ~ a s ,  should be re- 
cognized on the same ground. The cases cited on the other side are not applicable- 
Sa2les v. Savipzorz, (6 Ves. 572) showed that a foreign child without guardians here 
may be made a ward of Court, and the Court will then exercise its power to punish 
persons o~end ing  against its jurisdiction- 

[Lord C o t ~ n h a ~  :-That is, accwding to your a rgu -~&~~-men t  on that case, the 
Court may do everything for the proteetion of the infant, except appoint guardians.] 

In Ex parte 1;PratlEiks (2 Vas. Sen. 470) there was no question whether the guardian 
in the Leeward Islands had any authority in this country; but two parties here 
applied to the Court (by petition to avoid expense) to determine which of them had a 
right to the custody of the infant. The Lord Chancellor said, ‘‘ It is not for me, but. 
for the Master to decide that question.” The case’of Otto Lewis (1 Ves. Sen. 298) bears 
out our proposition that the Courts here recognize the status of a party in another 
country. The American cases of Morrell v. Dickey [l John. Ch. Rep. 1531, and 
ch aft v. ~ ~ c k e ~  [# Gill. and John. 3321, cited on the other side, relate to the power of 
a guardian in one State over the infant’s property in another State. In Mr. WeIIes- 
ley’s case (2 Russ. I), Lord Eldon’s order was founded on the father’s improper con- 
duct. That case differs in all its circumstances from this. In  Earwood’s case the 
Court held that the c o m ~ i t ~ e n t  was right, because the custom, of London adhered to  
the child out of the jur~sd~ction (1 Mod. 79). 

[The Lord Chancellor :-Suppose this child to have got into improper custody, 
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or into the grandfathey's custody, by what process could the Scotch tutors regain 
p o s s ~ s ~ o n  of her ?] 

I apprehend by writ of habeas  cor^$^ for which any one may apply.--[Lord 
camp be^^ : As in the late ease of the Canadian prisoners   tats son's ease, 9 Ad. and E. 
731 j S. cf. 1 Perry and D. 51611. 

[Lord ~ r ~ u ~ h ~  :--The Court o f  Q u e e ~ ~ ' ~  Bench, in d ~ ~ i ~ e i ~ i n g  the child from G U ~ -  
tody by writ of izabeus corpm, would tell her she was a t  liberty to go where she wished. 
Suppose, then, she chose to go to the grandfather '?] 

[SI] Thea application might kw made to the Court of Chancery on a bill filed by 
the tutors, as by ~ n g ~ ~ ~  g u a r d ~ a ~ .  

[The Lord Chance~lor :-And that Court would then appoiRt ~ e r s ~ n ~  w ~ t ~ ~ ~ n  the 
jurisdict~on to be guardlam.] 

That would be an ~ n n e c ~ s a ~  in&rferenc~ while there are guardians, the tutors 
t ~ a m e n ~ r y ,  whose author~ty the Court should respect. It is said in Xr. Burge's 
C o m ~ e ~ ~ r ~ e s  on Colonial and ~ o r e i g ~  Laws, in the p a ~ g ~  before referred to 
(vol. i. c, 1, pp. 13, 14, 251, that personal laws are of u n ~ v e r s ~  a h n t  and opsration; 
&at jurists concur in r s p r ~ e n t i n g  as personal laws, those which place minors under 
the a u t ~ o r ~ t y  0-f their g u a r ~ ~ a n s  or tu tms  ; States, from comity and considera- 
tions of niutual ~nterest, r ~ o ~ i ~  and give to the laws of each, other, where the 
r i g h ~  either of their own subjects or of f o r e ~ ~ e r s  are derived from or are dependent 
on those laws; aad that, from comity, foreign States reeogn~~e and give effect, almost 
universally, to those laws of the domicile which constitute the status, quality, or capa- 
city of  the person, and which are ealled personal. Vattel also says (B. 2, c 7, ss. 84, 
851, " It is the ~ r ~ v i n c e  of a nation to  e ~ e ~ i s e  justice in a11 the places under her 
j ~ r ~ s d ~ c ~ ~ o ~ ;  that other nations o u ~ h t  to respect thirp ~ i g h t  ; " and that, " in cons* 
quenm of this right of ~urisdict~on, the d ~ ~ s i o ~  made by the Judge of the thin 

tries. For instance> i t  belo-ngs to the domestic Judge to nomina& and 
gusrdians for minors and idiota The law of nations, which. has an eye to the corn- 
mon a d ~ a n ~ g e  and the good ~ a r ~ o n y  of nations, ~ e ~ ~ ~ e ~  t ~ e ~ ~ ~ o ~ e  thut such fa] 
~ o ~ c z ~ i o a  of ct tzktor OT ~~~~~~, &e ~ u ~ i ~  and u c ~ ~ o ~ ~ d ~ e ~  ia at8 c ~ ~ a ~ ~ ~ ~  where 
the ~~.~ "a9 liave czwg c O ~ e ~ ~ . ~ '  And a c c o r d ~ n g ~ ~  there %re ~ u ~ e r o u s  instances 
in which our Courts r ~ o ~ n ~ ~ e  and enforce the laws of foreign coun~r~es  ; ~ ~ z t ~ ~ ~ f .  v. 
S h t e  (1 Anstr. 63), ~a~~~~~~ v. ~ ~ e ~ c ~  (3 Ves. 3231, . h e $  v. ~ S ~ ~ € ~  (3amb, 544), 
~~~d Y. ~ a r n ~ ~ d  (3 Swanst. 603, 4.1, ~ c z ~ ~ t e ~  v. ~o~~ ( ~ o ~ r t ~ n  hrs .  Succ. 414), 
A ~ ~ t ~ ~ ~ ~ e r  v. Adair ( 2  Myl. and H. 813). The Courts in Scotland, by the like comity, 
give effect to the laws of this and other countries ; Ersk. Inst. B. 1, tit. 7, s. 2 (Ivory's 
edit. p. 164). In ~~~~~t~ v. i~~~~~~~ (Norr. 4455), the English. 
minor were held suffic~ent~y q u a ~ ~ ~ ~ ,  wit~uut  any c o n ~ ~ , ~ a t ~ o n ,  to 
in  Scotland, in his nsme; and in ~ O ~ n s t O ~  v. GZarX: ~ ~ o ~ r .  16,374), a g u a ~ ~ ~ ~ n  named 
in one of the colonies by a father to his natural child, was held entitled to take the 
child from the father% sister. If the law of England by comity adopts the law of 
Scotland, &here is no doubt that thess Scotch tutors are ~ a r d ~ a n ~  of this child in 
~ n g l a ~ d ,  until she attains the age of twelve years. The Gourt ought to recognise, 
and, if n ~ e s ~ a r y ~  confirm them in the office, having regard to the solemn deed of the 
father, in preferems to ined wish= of the mother; whose rights as a 
parent, be i t  ~ ~ e r v ~ ,  m her d u ~  as joint tutor, in which c~aracter she 
must, a c c ~ r d ~ n ~  to the law 

[The learned counsel wcs  proceeding to argue that the in&rfer~nce of the Court of 
Chancery with the guardianship of the infant, to  the exclusion of the Scotch tutors, 
was an infringement on the rights of the Scotch, nation, secured by the Act of 
Union ;- [a] The Lord ~ ~ a ~ ~ ~ 1 o r  and Lord C ~ ~ p ~ ~ ~  s e v ~ r a ~ ~ y  o ~ ~ r ~ e d  thlhc he ~~~~t 
pass that matter over without p r e j u d ~ ~  to his case, as they were clearly of opinron 
that the interference of the Court of Chancery in this matter was not an invasion of 
the Scotch C ~ u r ~ .  

b r d  C o ~ ~ h a ~  :--Th5 i~vasion i s  not of ~ c o t l a ~ d  by Eng~and, but of ~ n ~ ~ a n d  
by Scotland.] 

Lord ~ r o u ~ h a m  :-This being a case of first ~mpression, and having excited great 

the extent of his power ought to be respected, and to take effect evea in f oun- 

e ~ u ~ m i t ~ d  to the ma~ority. 
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interest in Scotland very naturally, and in this country also, we must take time t@ 
consider it. 

Lord Campbell agreed that they ought to take time for coneideration ; although 
he had no doubt of the jurisdiction of the Court of Chancery. 

The further consideration of the case was  then adjourned. 

Their Lordships finding afterwards that. they were equally divided in their 
opinions on the validity of the order appealed from, ordered the case to  be again 
argued by one counsel on each side, in the presence of other Peers. Accordingly on 
the 16th of May, Lord Langdale and other Peers being present, Mr. Turner was 
heard t o  argue the case for the Appellants, and the Solicitor-general for the Re- 
spondent. The ~urisdiction of the Court was, on this occasion, declared by the Lords. 
to be undeniable, and was therefore admitted by Xr. Turner, who also admitted that 
the Appellants were not testamentary guardians within the Act 12 Charles 2. The 
argurnent was principally applied to the justice and expediency of admitting the 
tutors to act aa guardians in England, All that was new in the second a r g u ~ ~ e n t  has 
been incorporated with the above Report of the first arguments, except the statement 
of a case of Campbet! v. [8#J ~ a r ~ ~ ~ e ~ ~ ,  referred to as a case in point, lately decided 
by Lord Cottenham. The c~rcumstances of i t  are stated by Lord Campbell in his' 
judgment, k f ra ,  p. 136. 

The Lord Chancellor (May 2 6 )  :-This appeaI was argued at considerable length 
some time back, but as your Lordships did not agree in opinion as to the judgment 
proper to  be pronounced, i t  was argued a second time a few days ago; and I am sorry 
to say that even now, as the result of the secand argument, there is a difference of 
opinioii among your ~ r d s h i p s .  I entertain the utmost possible respect and deference 
for the opinions of those noble b r d s  who differ from the judgment which I have 
formed ; but I think i t  my duty to move your brdships that the order of the Court 
below be asrmed. 

I will state to  your ~ ~ r d s h i p s  very shortly the grounds upon which I think this 
order ought to be affirmed. A bill was filed in  the name of an infant, Mary Stewart 
Beattie, by her next friend, her grandfather, q p i n s t  the Appellants and other de- 
fendants. The bill alleged that the defend an^ were in possession of rents and profits, 
the produce of the estates of the infant, to a very large amount : i t  prayed that they 
might account, i n  the Court of Chancery, for the sums which they had so received: 
it prayed also that a mainbnanoe might be appointed f o r  the infant, and that the 
estates and her person might be placed under thA protection of the Court. This was 
the scope and the object of the bill. 

It is proper that I should state, that according to the uniform course of the Court 
of Chan~ry~-which I understand to be the law of that Court, which has always been 
the law of that Court,-upon the in s t i t u - [~ ] -~on  of a suit of this description, the 
plaintiff, the infant, became a ward of the Court,-became wch ward by the very fact 
of the institution of the suit; and being a ward of the Court, it waa the duty of the 
Court to provide for the care and protection of the infant; and as the Court camot 
itself personally superintend the infant, i t  appoints a guardian, who is an oflicer of 
the Court, for the purpose of doing that on behalf of the Court, and as the repre- 
sentative of the Court, which the Court cannot do itself personally. If there be a 
parent living within the jurisdiction of the Court, o r  if there be a ~ t a m e n t a r y  
guardian within the jurisdiction of the Court, the Court i a  that case does not inter- 
fere for  the purpose of appointing a person to discharge the duty, which is imposed 
upon tho Court itself, of taking care of the person of the infant; but the parent or the 
testamentary guardian is subject t o  the orders and control of the Court, precisely in 
the same way as an officer appointed by the authority of the Court, for the purpose 
of discharging the duties to which I have referred. I apprehend that is clearly the 
law of the Court of Chancery; and it has always been so, as far as f have been able to 
understand and comprehend. 

The manner in. which this appoint~ent  (of guardian) is made, is not without pre- 
vious inquiry and cons~derat~on, The Court directs the Masbr t o  inquire who are 
the proper persons to be entrusted with the care of the infant; and as that custody 
and care may endure for some time, i t  is necessary that some inquiry should be made, 
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for the purpose of d e ~ r m i n ~ n g  how &at care should be ex 
in some degree, upon the property which the infant POS 
quiry i s  made as to the property of the infant, and as to 

. That. must depend, 
and theref~re an in- 
proper to be [86] a$- 

r main~nance} and also as to the manner in which &e ~ u c a t ~ o n  of the ~ ~ ~ f a n t  
All these are p r e ~ i ~ ~ n a r y  ~nqu~r i e s  as to matters of fact, for the 

of the Court; and when the ~ ~ t e r  has made his report. the report is 
taken into c o n s ~ d e r a t ~ o n ~ ~ y  the Court, and the Court a& upon it a ~ ~ r d i n ~  to its 
judgment: it does not necessarily adopt the suggestions of the Master, but it uses 
the i ~ a t e ~ ~ % t l s  which are found by hinz as the ground upon which the judgment 
~ r o c @ e d ~ .  

Now the order whi of, i s  merefy an order of this d ~ c r ~ p t ~ o n .  
The Lord ~ ~ ~ a ~ c e l l o r  er to  inquire who are proper persons to  
be * p p ~ i n t ~  as  guar r, in other words, to approye of persons 
to be ~uard ians ;  to inquire what will km a proper ma~ntenance for the infant, what  
her property consists of, and what scheme of education should be adopted. I appre- 
hend, therefore, &at the order is according to the wmmoa rule of the Court, and I 
really do not preoisely understand the g rou~ds  upon which it i s  objected to. I caft 
state some of the o b j ~ t i o n ~  which have been urged a t  the bar, but which. appear to me 
to be altogether i ~ v a l ~ d .  

One object~on i s  this: t.ht tutors and curato~s have been a l r e a ~ ~  ap~oin ted ;  
that the young lady being a Scotch child, tutors and curato~s have been ~ ~ p o ~ n ~  in 
Scotland by the will of the father. The father is dead, and the m so i s  dead ; 
but the child i s  here in England. The tutors and  curator^ are- do and living 
in  cotl land ; they are out of the ~ u ~ ~ s d ~ c t ~ o n  of  the Court, The an exercise 
nc contro~ oTer them;  ann not make them amenable for any m~scond~ct  in the 
~ ~ a n a g e ~ e n t  of the infant ; and I apprebend that in all. cases the Court [873 requires 
that there shall be %t guardi%tn %tppo~nted within the jur~sdiction of the Court, re- 
~ p o n s ~ ~ l e  to the Court, subject to its jurisdiction and its authority. If there be 8 
paren~,  r ~ ~ d ~ ~ g  out of the jur isdi~ion,  the Court interferea, and a p p o ~ n ~  a guardian 
within the ~urisdict~on : if there be a t e s t a ~ e n t a ~ y  guardian, residing out of the 
j u r i s ~ ~ c t ~ o n ,  the Court appoints a ian within the ~urisdict~on : because it: 
must have some person to look to, person who i s  the r ~ p r ~ e n t a t ~ v e  of the 
Court on the spot, r e s ~ o ~ ~ i b ~ e  to tbs who shall have the care and manage men^ 
of the infant, 

The  tu^^^ and curators, d o n ~ ~ c ~ l ~  in Scotla~d} have no a u t h o ~ ~ t y  in this couxz~ry ; 
they cannot control the infant. If the infant chooses to  take the protection of any 
ether person, who may be an improper person, deluded, i f  you will, by %ha% person, 
the ~ u t o r ~  and curators have no power of the~selves to ~nterfere. But they have the 
power to ~ ~ t e r f e r e  t~~rough  the ~ e d i u ~  of the Court of Gh%tncery. A guardian may 
be appo i i i~d  by the a ~ t h o r i ~ y  of the ~~u~ of Chancery; and if a c o ~ p ~ a ~ n t  i s  made 
to  that Court by the tutors and the curat~rs, the Court of ~ h a n ~ e r y  will set it  right 
~~3ro~igh the medium of the oBcer whom the Court has a~pointed. If it i s  thought 
desirable that the cbiXd shorxld go to  cotl land to reside, the tutors and csurators have 
30 power to %ake the child to Scotland, unless the Court, haTing appointed a guardian, 
thinks 6% for the benefit of the child to dirsct the g ~ a r d ~ a n  to hand the child over to 
zhe Scotch tutors and curators, in order Ghat it may be carried to S c o t ~ a ~ d  for the 
i~urpose of  educat~on, or for any other purpose. 

It seems t o  have been assumed in the argument in this case, tbat ~ ~ a ~ ~ e  the 
rd~ans  are a p p o ~ n ~ d  by [SS] the Court of Cha~cery, therefore the Court of  Chan- 

cery has decided by this order that the ohild is to remain in England ; that she i s  
to be educated in England ; that she is to have her ~a in tenance  given in soot  and, 
and that she is to continue in ~ n g l ~ ~ d  up to the time of her a t ~ ~ n ~ ~ g  $he age of 21, 
But no such conseq~ence follows. 
thinks proper, direct the infant to 
coi~s~ders that it will be for tbe b e ~ ~ ~ t  of the infant. The order does not go fa the 
&en$ of saying that there i s  to be no change in the residence of the child: it  i s  
subject entirely to the control, to the order, and to the diseret~on of the Lord Chan- 
cellor for the time being. 

It is supposed also that the tutors and curato~s a p p o ~ ~ t e d  in ~ c o t ~ a ~ ~ d  are not to 
Le the ~uard ians  of the child, or not to be am on^ the ~ u a r d ~ a n ~  of the child. Ail 

~ d u c ~ d .  

Court of GIianc 
taken to S ~ t ~ a n d ,  
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that the Court requires is this: that there shall bc? some person within the jurisdic- 
tion, and responsible to the Court, performing the duties of guardian. There is 
oothing in this order inconsistent with the Lord Chancellor ult~mately appointing 
the tutors and curstors who reside in Scotland, as guardians, with any other persons 
who are residing and domiciled in this co~tntry~ and subject to the jurisdiction of 
the Court. It does not appear to me, t~erefore, that any of those objections which 
have been successively urged at the bar are valid objections to this order. It appears 
to me to be an order in the common course, 

But it i s  said that if this order is to prevail, it will follow that any child of Scotch 
or other f o r ~ ~ ~ n  parents, b r o u ~ I ~ t  to ~ n g l a n d  for the purpose of education, may be 
made a ward of Chancery, and i~pounded  E893 at once in  this country. U n d o u b ~ d ~ y  
there may be cases of that description. One may suppose c~rcu~s tances  of such a 
nature as to  render the interference of the Court of Chancery not only proper but 
~ ~ s o l u ~ l y  necessary. Casw may be supposed where the Court of Chancery under 
mch c~rcun~stances ought to interfere. But then it is said that fictitious cases may 
be set up, and that a bill may be filed expressly for that purpose by some concert or 
contrivance. My Lords, the au t l~or~ty  of the Court may, of course, be subject to be 
abused in this, as in  every other instance ; But the Court wil t  vindicate ita authori~y, 
sad  will not suffer it to  be abused: and I know no case in which it has ever been 
s ~ ~ g e ~ t e d  that in this direction any abuse has been committed of the a u t ~ ~ o r ~ t y  of 
the Court of  Chancery. Suppose a bill obv~ous~y ~c t i t ious  for the purpo~e  I have 
stated were to be filed, the Court would afford an instant remedy. The bill might 
be referred to the Mastgr, for the purpose of determining whether I t  was for the 
interest and benefit of the ~ n f a n t  that the suit should be prosecuted; and if the 
 aster should report in the negat~ve, there would be an end of the suit, and the costs 
would fall upon the party who had so improperly inst~tuted the suit; and as a suit 
can only bs instituted t h r o u ~ h  the medium of  a solicitor, the Court would visit the 
s( licitor in a further and muoh more exemptary manner. It does not appear to me, 
ti.erefore, that the o ~ ~ e c t i o n  that the authority may be abused, is any d i d  objection 
ii] a case of this description. 

It is further suggested that this bill is filed solely for the purpose of making this 
infant a ward of the Court of C~ancery. It often happ0ns that bills 
m u  filed solely for such purpos~s ; and it may be a very ~ m ~ o r t a n t  object, in which 
%he [SO] ~ n ~ e r e s t  of the infant is deeply concerned.  ether this biIl i s  of that 
d~scr~pt ion  or not, is wholly immater~al. The bill states facts, w h ~ c ~  bring the case 
within the jur~sdict~on of the Court. It states that there are large auins in the hands 
t f  the defendants; it prays for an account; i t  prays that the money may be paid 
into Court; it prays also for the allowan~e of a maintenance; it prays that the 
child's p ro~e r ty  may be put under the jurisdiction of the Court. 

The d e f e n d ~ n ~ ,  vho are in ~ ~ t l ~ n d ,  have appeared to this bill; but they have 
I;ot put in their answere, and the cause i s  not ttt issue. We cannot decide the merits 
of the cause, in  this stage of it, upon a motion of this desor~pt~on. Xucb a c o u r s ~  of 
~roceeding was never heard of in the Court of Chancery. The cause is d ~ p e n d ~ n g ;  
the d e ~ ~ n ~ t t n t ~  must put in their answers; issue must be joined; MU the evidence 

heard, and the cause must be decided as every other causa must be decided. 
We cannot anticipate the result; but till the result takes place, the child is a ward 
of the Court of Chancery. No person can interfere where a child i s  a ward of the 
Court of Chancery, without ealling down upon himself the process of that Court. 
The appo~ntment of ~ u a r d ~ a n ~  in this respect makes no di~erence. ~ ~ ~ e t ~ ~ e r  there 
be gi~a~,dians OF not, the child is under the i ~ m e d i a ~  control and in  the c u s ~ d y  of 
:he Court of Chancery. The appointn~ent of guardians in this respect makes no 
difference. The guard~an is only appointed as an o6cer of the Court, as the mode 
by which the jurisdict~on and a u t ~ o r ~ t y  o f  the Court i s  to be exercised. It may 
hnpp~a ,  indeed, in the result that this bill should be dismissed. It may ~ a p p e n  
that the plaintiff, the. next friend, may h a w  to pay all the costs. It may ~ ~ a p p e n  
rhat in the result the Court @1J may direct this infant to be handed over to the tutors 
8 ~ 3  curators in Scotland; but we cannot ar~ticipate what will be the result uatii 
&e cause comes to an issue; until the witnesses are examined, and until the cause 
i s  decided. Until that hkes place, as I said before, t k  child is a ~ ) s ~ l u ~ l y  a ward 
of Court., and cannot be taken out of the j urisd~ction of the Court, whether gua rd ia~~s  
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b- appo~nted or not. The appointment of a guard~an makes no difference, except 8s 

the medium through which the jurisd~ction of the Court i s  exercised; because the 
Coiirt thinks it betfsr that there should be ~ e v e I Z ~ ~ ~  a ~ a ~ n s t  violence and miscon- 
duct, than that it shou'id be a f ~ r w a r d s  called upon to i n T ~ t ~ g a t e  a charge of v~olence 
and Kn~sconduct, for the p u r ~ o s e  of a~urd ing  a remedy. 

I confess that in the 
coume of the ~ r ~ u ~ e n t  I found i t  very diflicult to understand what ground there 

and the uniform 
rt. T must, them 
hat this order be 

~rougham:-~he  facb of this case are few and simple, and I need not 
rtcite them. It i s  my m~sfor~une  to have formed a different opinion from that of 
my noble and learned friend j and I must now state to your Zordships the grounds 
of the j u d ~ ~ e ~ ~ t  which I am com~e~led to give in o p p ~ i t ~ ~ n  to his. 

The appo~ntment of guardians to ~nfants, who are un~rotected, a p ~ e a r s  to arise 
in ail countries from the necessity of the case; and it would be difficult to [92] point 
out any other pa r t~cu~ar  in which the jurisprudence of all countr~es agrees more 
~ e n e r a ~ y  than in the e~istence of such a power, usually con~ded by the ~overeign 
to the Courts of the realm. The nature of the appo~ntment seems personai, as the 
object of it i s  the infant ~ n d ~ v ~ d u a ~ , ~  personal protection. But there i s  incident to 
the office also the care of the infant's property ; and in some systems of law, as that 
of Rome and of the countri~s which  adopt^ the civil law, a d 
between the care of the property and that of the person j curators 
former, tutors to the latter. 

It i s  very material to the present ~ u e ~ t ~ o n  that we shou~d mark the provis~ons of 
the Scotch law on this head; ~ c o t ~ a n d  being beyond a11 reasonable d o ~ b t  the domi- 
cile of the infant in this case, as it i s  admitted to have been the place of her birth, 
and the place where all her property real and personal 4s situated. By the law of 
S c o t ~ a ~ d  the father may appoint a guardian to act after his decease. In defau~t of 
such appojntment or of the a p p o ~ n ~ d  ~uardian's accept in^ the office, the right of 
the ~ u a r d ~ a n s h ~ p  by law devohes on the next; of kin, called the n e a r e ~  a ~ t ~ a t e ;  a 
gear, G~EIZZW" ~ ~ ~ ~ e ~ a I Z ~ ~  i s  given t h i s  relation to d e ~ r ~ ~ n e  whet~er  or not he will 
ac~ept  t.he office called thaij of tutor legitim, or Qf law. In case he declines, a 
~ u ~ r d i a n  i s  named by the Court of ~ ~ s ~ o n , + +  caI.lled a tutor dative. But so much i s  
the will of the parent and the legal right of We agnate regarded, that if either the 
tutor t ~ ~ a m e n t a r y  or the tutor of law a t  any time shall elect to act, the pow~rs and 
a p ~ o ~ n t ~ e n t  of the tutor dative a t  once cease. 

f93J The necessity of extraord~nary p r o t ~ t i o n  to u n p r o ~ c t ~  ~ n ~ a n ~  leaves no 
doubt of the power in the ~ o ~ e i ~ e i ~ ,  or those to whom he has delegated it, to appoint 
a g ~ ~ a r d ~ a n ,  ~ h e n s o ~ v e r  an infant comes before him or them, and requires p r o ~ t i o n .  
The ~urisd~ct ion of the Court of Chancery in the present case flows from that source, 
and is ind~sputable. And 1 must be a~lowed to ohserve, in passing, that much of 
a r ~ u ~ e ~ t  and reasons of the autho~*ities urged for the Respondent have been poin 
to combat a ~ o s ~ t j o n  which is not a t  all a n e c e s s a ~  part of the A p p e l ~ a n ~ '  case; 
namely, the supposed denial of the Court's j u r~sd~c t~on .  That j u r i s d ~ ~ t ~ o n  I hold 
to be ind~sputab~e, But it does not follow that in every case the jurisdict~on must 
be exerc~sed; that the CQurt i s  hound, ae a matter o f  course, always to interfere; 
that. the n o ~ ~ n a t ~ o n  of a guard~an i s  of such necessity as to follow i ~ ~ e d ~ a ~ ~ y  from 
the fact of infancy coming to the Court's knowledge, in the same manner in which 
the d~sy~issal of  a suit for want. of proaec~tion, or s ~ g ~ ~ n ~  a decree by c~nsent  of all 
p a r i j ~ ~ ~  on ~ a ~ ~ e r s  that leave no option to the Court. The Court a ~ ~ ~ a ~ s  and in every 
case has the jur~sd~ction, but it is not ~ lways  and in every case a ~ ~ a t t ~ r  of c o ~ r ~  
that it. shou~d be exerc~sed : on the contrary, though the right i s  absolute. its exercise 
is d~scretionary; so that in many cases the exercise of it, I hold, would be a plain 
m~scarr~age of  the Court, and one that would require correction by the  Court of 
appel~ate ~urisd~ction. Thus the Court of Chancery has interfered in prevent in^ 

++ ~ ~ t t ~ n g  as the Court of ~xcheque~ ,  the duties and powers of whicli were, by the 
Act 2 Will. 4, c. 54, transferred to a Judge of the Court of Session. 

For these reasons, I think this order ought to s~stained. 

to it, consistent~y with the course of p 
ourt of ~ a n c e r y ,  with r e s p ~ t  to cases of 
c~rcu~~s tances  humbly move your Zord 

-- _ ^ _ _ _ ~ _  . - _ _ ~  - - - - ~ ~ ~ -  _̂ _I_ ~ - ~ ~ - . -  
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the father himself from exercising the ~ a ~ r ~  ~ ~ € e ~ t ~  over the child, when the situa- 
tion and the interests of the child were competently brought before iL ( ~ e l ~ e s ~ ~ ~  v. 
Duke of Beuufort, 2 Rues. 1). But though the right of inter-[94)-ference was generally 
vested in t?he Court, the circunistances authorising its exercise were matter of dis- 
cretion in it, and of review by the appellate tribunal ~ ~ e ~ ~ ~ s ~ e ~  v. h k e  of 3 e a ~ ~ o ~ ,  
1 Dow and Clark, 154). So it may always be a question whether the understood right 
to appoint a guardian has been wisely and discreetly exercised; and if the court of 
Appeal finds that it has not, there is ground for a reversal of the order. 

The first quecrtion that arises in considering this matter i s  the degree in which 
the protect~on is wanted and the infant left unpr~tected, because this may be said 
to be the ground of the jurisdiction ; but most emphatically it is  the thing th,hat calls 
for, and thus justifies the exercise of it. Now, as there are guardians in this case, 
appointed by the l e s  ~ o ~ ~ i ~ ~ ~ ,  this leads me to consider what are the powers of a 
guardian beyond the territory in which he i s  appointed and to which the infant 
belongs, 

Xost of the authorities in the general law of Europe seem agreed that the 
guardian validly appointed in  any given country has an authority for the probction 
of the ward and the admin~st~at ion of his personal estate everywhere, e5 ~ o ~ ~ t u t e  : 
cand the manifest convenience of this comitas, as well as the evident considera~ion 
that the appointment is eminently of ft personal nature, appeam to justify this 
position. The guardian i s  a substit~ute for the parent; and the artificial relation 
resembling the natural, from which it flows, ought surely to follow the same analogies, 
and to extend everywhere with the person. Nor would it be easy to assign any reason 
why the Court of a foreign country, in which the ward might chance to be tem- 
porarily resident, should refuse to [#j] recognize the tutorial relation, zmd the powers 
which it bestows, less than the parental relation and the patria ~ ~ e $ ~ a $  belonging 
to it. If thexe were, from the nature of the thing, any local pecuIiarities in the law 
or the jurisdiction appointing guardians; i f  that relation was constituted by virtue 
of any peculiar local policy varying in different countries, there might be some 
reason for holding that the Courts of one country should not regard the appointment 
made of guardians in the other. If, for example, in the feudal timm, any right of 
a territorial description belonged to the lord over the infant orphan of his vassal, 
it would be much less clear that a foreign country should respeGt We claims of such 
lord when asserted beyond the limits of the lord’s and vassal’s country. But where 
the choice i s  made either by the natural parent in exercise of his parental power- 
a power common to all nations, or by the substitution of the next of kin in default of 
such appointment, or by the authority of the supreme Court to which the parent m d  
infant alike owe allegiance, and which has the sole disposal of the infant’s property, 
then surely nothing can be alleged to show that this choice should not be respected 
everywhere and in every country in which the infant may accident all^ be found for 
a temporary residence. 

There is no difference between the systems of the two countries, no p ~ u l i a r i t y  in 
that of Scotland, except that which makes the application of an English jurisdiction 
much more ~ n ~ l e r a b I e ;  because the law of the infant’s domicile gives, as I have 
shown, a great preference to the guardians of blood and kindred, and confines the 
~~uthor i ty  of the Court within very narrow limits. The only exception to ths natural 
a~,thority, which rests upon principle, is that of the [96] real estate. It seems 
reasonable enough that the power of the foreign-appointed guardian should be con- 
fined to the persona~ty of the infant, in order to exclude his interference with the 
inmoveable property, which is more peculiarly subject to the lex Eoci than the move- 
able which has no situs, but follow% the person of the owner. 

The ~ ~ t h o r i ~ y  of all, or nearly all, jurists follows these principles. Vattel (B. 2, 
c. 7, S. 86) lays it down generally that the guardian appointed by the Judge of the 
domicilq i s  guardian whwevm the pupil may have any concerns. Hexitius says (f.  
Opera de Colli. Leg. s. 4, n. 81, “ Tutor &tw irC Zom ~~~~~~~ etiant bona alibi &a 
~ ~ ~ ~ ~ ~ t ~ ~ t ;  ” but he confines this to personalty. It is to be observed that his alietum 
excludes all necessity of con~rm,hation or new appointment by the foreign Courts, 
wtierein the guardian is to sue OT be sued. ~ ~ t t h a ~ u s  (De Auet~onibus, b. 1, C. 7, 
n. 10) oonfines the power also to persontdty; though others, as Stoclrmans (Decis. 
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125, n. 6), make it general. Boullenois (Obs. 4, p. 51) i s  equally strong to this effect ; 
and Merlin (Repertoire, p. 412) expressly says, a guardian sues for debts due to his 
ward abroad, without any confirmat~on whatever of his title. Even those who have 
been cited on the other side, as P. Voet and J. Voet, are, in so far as personal property 
i s  concerned, only apparently a t  variance with the authorities, because they hold 
all such property to belong to the country of the infant’s domicile, and that its dis- 
posal is governed by the laws of that domicile. And one thing at least is clear, that 
none of those jurists-not even Dr. Story, who q u o h  the American laws as not recog- 
nizing the authority, in one State, of the guardians named in another-have ever 
though? [97] of contending that the foreign guardian cannot exercise the personal 
superintendence of his ward ; still less, if less be possible, do they ever contemplate 
the ~ o ~ s i ~ i ~ i t y  of any Court a p p o ~ n t ~ n g  ~ua rd ians  for a foreign infant. We may 
add the authority of what. was held in the case of a bankrupt’s assignees, in ~~~e~ 
v. Pot& (4 T. Rep. 182), by the Court of King’s Bench, and in Elforrison’s case by this 
House (in February 1749), in the instance of a lunatic’s committee, as cited in Sill 
v. I;Porsu:ick (1 H. Blacks. 665 ; see p. 677) ; in both of which cases the legally ap- 
pointed curator in one country was heid entitIed to act in another. 

Now can it be doubted that these principles, a l thou~h not sufficient %o exclude the 
jurisdiction of the Court in any given country, would be abundantly sufftcient to 
restrain its exercise ; in other words, that they would prescribe to the ~ o u r t ,  in which 
the infant’s protection either as to person or property came in question, the sound 
sense of limiting its inquiry in the first instance to the question whether the infant 
was unprotected or had a guardian already appointed validly by the Court, or 
according to the law of the country to which she belonged and in which her property 
was situated? If it were found, in the result of this inquiry, that the infant had such 
~uard ians ,  wuuId it not follow that to them the Court should leave the matter, or, a t  
the most, should only appoint them or rather confirm their appointment, in order to 
remove every shadow of doubt respecting their title to act? Tlzough even to that inter- 
position there would be a serious o ~ j ~ t i o n ,  as we shall presently see. Such I ~ ~ u m b l y  
conceive to be the course which the Court of Chancery in the present instance ought 
[98] to have taken ; and not having taken it, I hold that there has been a miscarriage, 
which this Court is required to correct. 

The authority of 
the guard~an appo~nted here may not be wholly nominal and nugatory, but it is a t  
least exceedingly imperfect. The person he may dispose of ; the property he cannot 
Touch. Next observe the absurdity of calling upon him to account here, when he 
cannot by any possibility have any money passing through his hands. He cannot 
receive a shilling of  the ward’s estate, except by the good pleasure of the Scotch 
guardians, who are wholly and irremediably beyond the Court’s jurisdiction. Again, 
mark the consequences of there being an ~ n g l i s h  guardian under the authority of the 
Court, here ; he cannot remove the ward out of the j~~r~sdic t ion ,  although that ward 
i s  only here accidentally ; she may have been brought up for her education ; she 
must remain here till she attains majority. The penalty of resorting to our schools 
i s  her banishment forth of Scotland ; the p ~ n i s ~ e n t  she would have undergone for 
theft in her own country. Her frequenting our seminaries entails upon her the same 
fate to which she would have been subject if bred up a t  home in a school of thieves; 
she may have resorted to our milder, our less austere climate, more skilful physicians, 
more s a ~ u ~ r ~ o u s  springs ; her health is restored by these doctors and those places, 
and shc is released from their hands and quits those haunts, but only to fall into the 
hands of the more stern doctors of the law, and to linger in the more pitiless atmo- 
sphere of the Master’s office; and, restored from sickness to exile, she cannot enjoy 
in her own home the health which she has regained among us. The Court E991 has 
no choice in this matter; discretion it does possess as to appointing a guardian and 
b r i r ~ ~ i n g  the ward within the scope of its ~u r i sd i c t io~  ; but once them, it cannot suffer 
her escape. 

In Re ~~~~~~~~% 8. 2% ~~~~~~~~~~ (10 VA~.  52) an order was made on the father 
a:id all others to take no step, and to  give security against taking any step, €or remov- 
in$ the infant abroad to the father’s own domicile, which of course was the child’s also. 
I n  ~ o ~ ~ ~ ~ u ~ ~ t  v. ~ o u ~ ~ ~ t u ~ ~ t  (6 Ves. 363) the two guardians of a Scotch infant, 
heir apparent to Scotch honours and estates, differed as to place where he 

679 

‘ 

Now observe how manifest is the inconvenience of such a course. 



x CLABK FINNELLY, 100 JOHNSTONE w. BEATTIE [ 18431 

should be kept; and one of them prayed an order for his removal to Scotland, only 
during the long vacation. But the Court of Chancery refused the application, hold- 
ing that it had no power to make an order which should suffer the ward to be re- 
moved out of its jurisdiction. Nor would it make the least difference upon the argu- 
ment, if it were made to appear that the Court might‘possibly in  the present day 
relax the rigour of this rule; because if the law contended for be good for anything, 
it was the law also at  the time when Mozmtstuurt v. Mountstuurt and De Mannevzlle 
v. De Manneville were decided ; that is in 1801 and 1805 ; and therefore it is subject 
to all the objections which thence can arise. Nor does it materially alter the argu- 
ments I am urging, if we admit that, on an application to the Court, the infant would 
be allowed to go to Scotland ; for it is a serious grievance to. any of the Queen’s sub- 
jects to be prevented from going home without application to a Court of Equity. 
Nor is i t  any answer to the inference drawn from them, that the Court may hereafter 
be applied to for a new rule for allowing the ward to  be [loo] removed to her own 
country, or for handing her over to her Scotch guardians ; because the question and 
the only question nom before us, is the order made and actually subsisting. That 
order stands or falls by ita own merits, and is not to  be supported by assuming 
that a future order may alter, vary, or reverse i t ;  and let it be remembered that it 
is an order extending over the whole period of the infant’e minority; the guardians 
are appointed until she is 21 years of age. The consequences then are as I have 
described them. Surely we should pause upon a position which leads to such conse- 
quences. If this decision be affirmed, who can safely send his infant child to England 
for any purpose, whether of education or of health? Who can safely bring him 
across the border when he comes to visit a friend? Every one who honours me with 
his presence in Westmorland, brings his children at  the risk of their never returning 
t o  Scotland until they shall have complehd their age of 21 years. Death may re- 
move the parent, and then the Vice-Chancellor of Lancaster puts forth his long arm, 
or the Great Seal its longer arm, names guardians, and can ao  longer make an order 
permitting the ehildren’s return across the border, 

The error which seems to me to have pervaded this judgment arises from the 
undoubted position that the mere filing of the bill, in which any infant is concerned, 
makes that infant a ward of Court; and that then the naming a guardian is of 
course, because the Court’s powers are exercised through a guardian. But this only 
shows that incidental, and necessarily incidental, to a suit respecting the property o r  
other rights of  any infant, is the constitution of the wardship and consequent appoint- 
ment of the guardian. Because the infant must be 
represented and protected in the matter [loll brought before the Court. But here, 
let i t  be carefully kept in  mind, there i s  no such suit; no lis pendens incident to  
which is the wardship and guardianship. The object and the sole object of the suit 
is to have a guardian appointed. That is the whole matter ; and therefore all that 
is wanted of the Court is to make a ward and name a guardian, for no purpose of 
dealing with any rights in controversy before it, but simply and solely for the ap- 
pointment’s sake. The application is to name a guardian for the sake of naming 
a guardian. He is to be appointed ; and on the Court asking for what purpose, the 
answer is, merely that he may be appointed. mere are guardians enough already 
in Scotland willing to act, and much more able to act  than any the Court can name, 
because they can be both curators and tutors; both manage the property and protect 
the person. But no ; these are to be disregarded, in  order that others may be named 
with half the authority, and may prevent the ward from returning home. 

That the account which I have given of the manner in which the pendency of a 
suit constitutes any infant a ward of Court is the correct one, appears manifest both 
from the nature of the thing and from the books of Reports. Observe how Lord 
Hardwicke deals with the subject, in the well-known case of Butler v. Freeman (Amb. 
302). After showing that the Court’s jurisdiction is derived solely from the patri  
potesfas, delegated by the Crown with the Great Seal, he says the Court will even pro- 
te& an infant against its parent, and d fortiori interferes though there be a guardian 
appointed. In other cas= we haye actual examples of such interference, as in Wileox 
v. Drake (Dickens, 631 ; see Jac. 250, n.), where the [la] father’s insolvency, and in  
Smith v. Bate {Dickens, 631), where the guardian’s insolvency, were held sufficient 
grounds for interference to protect the infant. But see how that great and discreet 
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Judge defines the limits within hall be exercised, in strict accord- 
ance with the argument which I “ I own,”’ says he (Amb. p. 303), 
‘‘ that there must be a ground r properKy before the Court; and 
therefore, if the father be living and no suit ~ n s t ~ t u ~  here, the Court cannot act 
in a s u ~ m a r y  way. There must be a suit pend relative to the infant or his 
estatej to entitle the Court to this jur~sdict~on.” suit there was relative 
estate, and the bill prayed d ~ r ~ t i o ~ ~ s  for its man ent. But there would 
end entirely and at  once to this limitation, this qualification or mything li 
and the power and its exercise would become absolute and universal and of course, 
if, insbad of a suit pend~ng, there was only a bill praying the appo~ntment o f  a 
~uard ian .  For the only ground of the jurisd~ct~on, or a t  least its exercise, being 
the suit, and the appl~cat~on for a guard~an being in vain, a ~ o r d ~ n g  to Lord Hard- 
wicke, without suck suit, the judgment below in this case ~ s s u ~ e s  the very appl~cation 
itiself to be suit suficient, none other being pending. The existence of some suit being 
the condit~on precedent of the a ~ p o i n t ~ e n t  of guardian, and none having power to 
apply with efleot unless there be such suit, it i s  said that the app~icat~on itself sup- 
plies the condition and  furnish^ the grouad for the a ~ ~ o ~ n t m e n t ;  that is, the appli- 
cation furnishes the ground $or itsdf. e law says, ‘‘ A. shall not go to gome unless 
some one of the King’s subjects shall A. appliw E1033 
on the ground that he is one of the King’s subjects, and that his going to Rome 
executes the condition precedent. It i s  as much a reasoning in a circle as can well 
be imagined; and I may moreover be permitted, with the greatest respect for my 
noble and learned friend who has preceded me, to say that to insert in his propesition 
the words “of thie d ~ c r i ~ t ~ o n ~  makes his proposition, “ the  a ~ ~ o ~ n t m e n t  of a 
~ u a r d i a n  in a suit of this descrip$~on~’ m c o m p l e ~  a ~~~~~~ ~~c~~~ as can be 
conceived. 

As for the a ~ l e ~ a t ~ o n  of pro~er ty  in England, which the bill ~ o ~ ~ ~ ~ e ,  Z can see 
no d ~ ~ e r e n c e  that t h i s  makes in the ease; besides that, i t  i s  positivel~ denied and 
not r ~ a ~ r m e d .  Such an  ~ ~ e g a t ~ o n  could always be made; and i f  i t  were sufficient 
to entitle a party, not o ~ e r w ~ s e  e ~ t ~ ~ ~ ~ ,  to the order prayed, the power of  obtain~ng 
such an order would be absolute, and the a p p o ~ n t ~ e n t  of a guard~an would  come 
quite a matter of course. If the a r g u ~ e n t  I have held i s  of any avail, assuredly i t  
cannot be defeated in this manner by a aakcd and gr&tu~tous s u ~ g e s t ~ ~ n .  

I am therefore of o ~ i n ~ o n  that there has been 8, ~ ~ s c a r r i a ~ e  in this case; that this 
~ o u s e  is called upon to x e v ~ ~ s e  the ~ r r o n e o u ~  order. That the Great Sed had a right 
to ~n~er fe re ,  had a jur~sdiction over the question, and that it was called upon to  
exercise that jurisdiction and to entertain the question up to a certain point, i s  quite 
manifest; because 8n a l I e ~ a t i o ~ ,   heth her by bill or by petition, that the infant;, 
being within the jurisdiction was not ~ r o t ~ c t e d ,  there was a ~ e c e ~ i t y  for e n t ~ r t a i n ~ n ~  
&e c o ~ ~ l a i n t ,  so far at least as to inquire into the state of the facts, and ascertain 
whether or not the law and the Courts of the infant% domicile had not s u ~ c i ~ t ~ y  
~rovided for the ~uardianship. So in a suit for the restitutien of flMJ conjugal 
rights or j a c t ~ t a t ~ ~ n  of ~ a r ~ i a g e ,  and nul~ity of m ~ r r i a g ~ ,  our Courts Chr~stian will 
e n t e ~ a i ~  the question and inquire into the validity of the alleged m ~ r r ~ a g e ,  8 , l t ~ ~ o u g ~  
it is ayerred in the libel to have been so sole~nized in a foreign country. But having 
opened the door to the inqu~ry  how far  by the law of that country the ~ a r r i a g e  was 
valid, the ~ n g l ~ s h  law, to use Sir Hiam Scott’s h ~ p p y  expression in a WIebrated 
case ~~~~~~~ v. ~ a ~ r ~ T ~ ~ ~ ~ ,  2 . Cons. Rep. E%), ~ ~ t h d r a ~ s  and Imves the 
Scotch law to decide the point. S the Court of Chance~y must ne 
that guard~ans have been appointe~ and duly appo~nted in the country of the infant’s 
domicile; and having SO found, the Great Seal ought, in my humble judgment, to 
w~thdraw and leave the guardian of $he domicile in ~osses s io~  of the ward. 

If it be said that the Scotch ~ a r ~ i a n  is out of the ~urisdiction, and that ~ ~ i ~ h ~ e ~  
might have arisen to the ward without a remedy, or that the good i n ~ n t i o n ~  of &e 
Court might be d e f e a ~ d  by leaTing the custody to persons over whom i t  has no control, 
-the answer i s  obvious, and it is satis~actory. The ~roperty,  a t  all e v e n ~ j  must be 
left so unpro t~ ted  in every respect; ; over that the Court can have no control. But 
the Scotch guardians, who have the care of it, may also extend their care to the per- 
son though in England; nor will they be unaccountable in perform~ng tlxat oBee. 
They are accountable to the Scotch Court, and they will be compelled by that Court 
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to do their duty, and visi with punishment for negleoting it, as well touching 
the person as touching the property. We are not dealing with the natives of some 
barbarous country, which has no [l05] regular tribunals and no system of juris- 
prudence; we have to do with the law and the customs and the Courts of a people as 
civilised as ourselves, and we may safely leaye it to the Judges who sit in ~ u t h o r ~ t y  
over that people to see that the Scotch guardians do their duty. There is no com- 
plaint competent here, no application for s u p e r i ~ ~ n d e n c e  and control, no petition 
for redress respecting the personal management of the infant, which may not be 
urged with entire hope of full success in the Courts in  Scotland ; and the same law and 
the same judicature to which we must of absolute necessity leave the whole care of 
the property, may well be left to take care also of the person, and to dispose of all the 
questions that may arise in connexion with that care. 

These arguments I submit resp~t fu l ly  but confidently to your Lordships ; I submit 
them to my noble and learned friend, whose candour I well know is equal and in 
proportion to his sagacity; and I feel assured that if they should have the effect of 
raising any doubt in his mind, the party and the law will have the benefit of that 
doubt. And on the other hand, I am sure that I shoulp a t  once have retracted the 
opinion which I had formed, in case what I have heard had impmsed a doubt upon 
my mind. 

Lord Cottanham:-It has been my fate, in the Court of Chancery and in this 
House, to hear this case three times argued ; and I now have the additional advan- 
tage of hearing what has fallen from my noble and learned friend, who has just 
addressed the House ; and but for the difference of opinion which I was aware existed 
upon this subject among the Nembers of your Lordships' House, I certainly should 
have f106J thought it a case which was purely of course, rtnd this an order which is 
consistent with every day's practice in the Court of Chancery, and to the pronounc- 
ing of which I never in  my experience have known any exception. But knowing 
that this did not strike other noble and learned Lords in the same light, I have 
thought it my duty very carefully to review the whole of these proceedings from the 
commencement, and to see whether there i s  anykhing in what haa been stated which 
should induce me to alter the opinion I formed in the first instance. 

3efore I proceed to state to your Lordships the result of this ~ n v ~ t ~ g a t ~ o n ,  there 
is one point, which seems to have struck my noble and learned friend very forcibly, 
on which I would wish to make one or two observations; namely, the supposed sort 
of im~risonment within the large limits of this country, which he seems to have 
irnagined is imposed upon an infsnt, who has the misfortune, as he would represent, 
of having guardians appointed by the Court of Chancery in this country. My Lords, 
there i s  no such imprisonment ; there is no other restraint than the necessity of ask- 
ing the leave of the Court, before the infant is taken out of the limits of the jurisdic- 
tion. If there is any such restraint, any such imprisonment, I certainly never heard 
of iD during the admin~stration of my duties when I had the honour of holding the 
Great Seal. When an application of that sort was made tu-me, the only sub@$ upon 
which, as it occurred to me, I ought to form an opinion, was whether, under a11 the 
c ~ r c u ~ n s ~ n c e s ,  it was for the interest and benefit of the child that the application 
should be granted. The misfortune therefore supposed to be infl~cted upon the child 
is, that the mind of the Lord Chancellor for [ X O q  the time being should be exercised 
upon the question, whether it i s  for the inLerest of the child or not that it should b 
allowed. 

A cas0 very similar to the present occurred while I was Chancellclr ( ~ a ~ ~ ~ ~ e ~ ~  V. 

Campbelt, vide infra, p. 138). A Scotoh child was brought into this country, and the 
same contest arose. An application was made to appoint a guardian. The Scotch 
tutor or curator resisted that, and upon the same ground upon. which it has b e n  re- 
sisted in this case ; viz. that the Scotch tutor and curator had a~thor i ty  ovar the child 
in England, in opposition to the power of the Great Seal, and to the exclusion of any 
person to whom the Court. of Chancery might think fit to entrust the  dutp of ~ups r -  
intending and t&ing care of the child. I certainly was hot much impressed with the 
argument; it was very shortly urged, and I believe not very strongly felt by Lbose 
who urged it. Upon that ocGas~~n I formed the same opinion which I did in the 
present case, that the Scotch tutor and curator had no aubhority or  power whakver 
in this country, and that the child was therefore entirely without protection here; an& 
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%hat it was a case, therefore, in which it was the bounden duty of the Court of C h a n ~ r y  
to appoint a= officer of its own to take care of the child. It afterwards occurred that 
it would be beneficial to the child to go back to the country to which she belonged, 
An appl~cation was made to me : I investigated the whole of the case ; I found that the 
child's friends all raided in Scotland ; that she had no connexions ia England; that 
there were means  furnish^ for an excellent educat~on for the child in ScQtIand ; and 
therefore, without doubt or difficulty, I allowed the child to be taken back to Scotland, 
where [I081 I believe she has been ever since. This only shows that the hardship which 
is supposed to  exist by the Court of Chancery taking, as it were, possession of these 
infants, and depriving them of all the advantages of being brought up amongst 
their own relations in their own country, has no place whatever, if, under all the 
c~rcumstances, it appears to be for the interest of the child, that the child should be 
permitted to go back to its own Country. 

In the present case it is important, before entering upon the consideration of the 
q u ~ i o n s  in it, tho roug~y  to understand the p r o c ~ i n g s  in the cause, so far aa relates 
to the manner in which those questions have been brought before this House. The 
infant having been made a ward of Court by the filing of the bill, a petition was 
 rese en^, praying that the infanth grandfather and great aunt might be a p p Q i ~ i ~  
guardians, upon an  allegation and davits that they were the nearest relations, 
and t;bat there was no person within the ~urisd~ct iQn of the Court, entihIed or em- 
powered to act as guardians ; but  not stating the appQintment of the Appellants as 
tutors and curators in Scotland. The Vice-Chancellor, by the order of the 6th of 
January 1841, appointed the grapdfather and great-aunt to act r t ~  guardians, ac- 
cording t~ the prayer ; which I, on the appeal to me, thought ought not to have been 
done as a permanent appointment, without a previous reference to the Xaster. A 
petition was afterwards presented by the Scotch tutors and curators, praying that t.his 
order might be discharged ; and that, if  the Court should think proper to interfere 
touching the guardiaaship of the infant, they, the petitioners, might be declared to 
be, or if not already such, might be appo~nted guai,d~ans ; but that if the Court should 
not think proper to dtxlare [log] or appoint them guardians, then that a n  order 
might be made, by way of reference or otherwise, having due regard to the father's 
~ s t a ~ i e n t ~ r y  d~sposition, to his domicile, and to the c i r ~ u m ~ a n c e s  and s ~ t u a t ~ o ~  of 
the property of the infant. The only part of the petition to  which the prayer that 
the petit~oners might. be declared to be gua rd ia~s  can he referred, i s  an a ~ l ~ a t i o n  
that the instrun~ent appointing them tutors and curators was in its nature testa- 
mentary, and as such, constituted not only a good appointment of tutors and curators 
according to the law of Scotland, but also constituted a good appointment of guardians 
according to the law of England. The same proposition was attempted to be sup- 
ported by taftidavib, and particularly by that of Francis Hart Dyke ; but I do not find 
any allegation or attempt to prove that tutors and curators a p p o i n ~  acxording to the 
law of Scotland, are, as such, recognized in this country.as guardians, so to be con- 
sidered as entitled to the legal custody of infants whilst residing in this country. 

Upon this petition the ~ i c ~ C h a ~ c ~ I i o r  made a a  order, d i s ~ h a r ~ i n g  his former 
order, tand appointing the A p p e ~ a n ~ s  to act as guardians of the infant during her 
minority, or until further order; without prejudice to the question, whether they 
were ent~tIed to the guardianship under the statute of Charles 2, c. 24. This order, 
appointing the Appellants to act as guardians, and not d d a r i n g  them to be so, and 
reserving only the question as to the claim to be ~s t amen ta ry  ~ u a r d i a ~ s ,  would be 
decision against their claim to be entitled to the custody of the infant here, as 
tutors and curators in Scotland, if any such claim had been made before him. The 
order would, indeed, be irregular, if the petitioners were entitled to he recog-[llo]- 
nized as guardians in any character, except as appointed by the Court. 

Broni this order an appeal was brought. before me in  the Court of  Chantwry ; and 
from the Report of the case (1 P h i l l ~ ~ s ,  l?), I find that, although the claim as testa- 
mentary guardians was slightly alluded to, no reference whatever was made to the 
title supposed to exist in Scotch tutors and curators, to be treated in this country as 
lawful g u a r d ~ a ~ .  No such claim having been made before me, I neither form& nor 
expressed any opinion upon it; but I held that the Scotch instrument did not appoint 
the Appellants testamentary guardians under the statute of Charles 2. Waving thus 
decided against the only ground upon which the present ~ p ~ e ~ a n t ~  cl&imed a right 
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to the g~~ardianship, I saw that there were but two modes of proceeding upon ; either 
to appoint them a t  once as persons selected and preferred, though not legally a p  
pointed, by the father, or to make the usual reference to the Maater. To appoint the 
Appellants a t  oiice would, for the reasons stated by me, as given in the Report, have 
been improper, and contrary to the acknowledged practice of the Court. The 
reference therefore became a matter quite of course. It excludes no one, and con- 
cludes no question, except the only one argued before me, that the Appellants are 
not testamentary guardians under the statute of Charles 2 : a decision in which the 
Appellants have acquiesced, not having thought it worth while to raise it again, either 
in the printed cas%, in  the reasons assigned for the appeal, or by the argument a t  the 
bar ; it being always kept in mind, that i f  the Appellants were testamentary guardians 
under the statute of Charles 2, it [111] would be irregular and improper for the 
Court to appoint them. Finding, therefore, that the only point upon which I was 
called upon to decide in the Court of Chancery is not now in dispute, I do not feel that 
reluctance to take any part in this appeal, whiah I should have felt i f  the propriety of 
my decision upon any p&nt raised before me, had been called in question ; and I have 
some satisfaction. in finding that this is the state of the case, because a new point has 
now been raised, for the first time, of great importance if capable of being supported ; 
and calculated, if  supported, very much to cripple the jurisdiction of the Great Seal, 
and to deprive many infants of t.he benefit of its protection. 

The proposition is, that the law of England recognizes the right and authority of 
a Scotch tutor and curator, with respect to an infant resident in England; and, 
although i t  may interfere to aid that authority, or to supersede or control it if im- 
properly exercised, it has no right to take the child under its own care by the appoint- 
ment of guardians. If that be right, then no doubt the order appealed from is wrong; 
but so is the order of the ~ ~ i c ~ ~ b a n c e l l o r  of the 19th of March 1841, sought by this 
appeal to be %tab~ished ; for that order is as i n ~ n s ~ s t e n t  with the alleged righk of a 
Scotch tutor and curator, as the order appealed from; and yet that order was 
obtained upon the application of the Appellants themselves, attempted to be supported 
in  their resistance to the appeal before me, and now asked to be restored, as would 
bo the necessary consequence of the success of the present appeal. 

The order of the 19th of March 1841 is not the subject. of appeal, and cannot there- 
fore be altered by this House: but the House, it was argued, might [112] vary the 
order of the 17th of April 1841, so as to correct. the order of the 19th of March 1841 ; 
but  this House can only deal with that order so far as the Lord Chancellor could have 
dealt with it when the appeal was before him, and he could not have altered it for the 
benefit of the then Respondents and now Appellants. He might have refused all, or 
granted all, or any part of what the then Appellant and now Respondent asked ; bat 
he could not, upon that proceeding, have declared the Scotch tutors and curators 
entitled, in this country, to be recognized as guardians of the infant. If this House 
should be of opinion that such right exists, how could effect be given to that opinion in  
the present appeal? Certainly not by discha~-~ing the order appealed from, which 
would re-establish the order of the 19th of March 1841, which assumes that the 
Appellants have no claim of right, unless they can show that they are ~ t a m ~ n ~ r ~  
guardians under the Act of Charles 2 ; and certaialy not by any variation of that 
order, which the party appealing from it, the present Respondent, did not ask. 

m e  proposition raised a t  the bar is, however, of such general importance, that it 
would be much to be lamented if this appeal were to be disposed of without a due 
consideration of i t 6  merits, If the Scotch tutors and curators are entitled to exercise 
the duties of that office in England. and therefore to be recognized by the Court of 
Chancery as having lawful right to the care and custody of the infant whilst in this 
country, it must be considered what are the rights and duties so to h exercised and 
reoognized in this country. Are they those rights and duties which bedong to the office 
of tutors and curators in Scotland, or the rights and duties which belong to guardians 
in ~ n g l a n d ?  For 11131 they differ in  several essential particulars In Scotland 
the OEW determines upon the child attaining the age of twelve years ; in England it 
qontinues up to the age of twenty-one: in Scotland, the majority controls the minority; 
in Englmd, all must concur. If, therefore, the G u r t  of Chancee is bound to reoog- 
nize the rights and duties of Scotch tutors and curators, as they exist by the law of 
&otland, it must take upon itself to administer foreign law ; for it is not disputed 
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that the Court has jurisd~ctioi~ over them if they do not properly execute their dutias ; 
that is, their duties ac ng to the law of Sootland. Follow this view t~ any of its 
~ n s ~ u e n ~ s ,  and the dity wi l l  be apparent. It c a ~ o t  be contrary to the duty 
of a tutor and curator in Scotland to promote the marriage of the infant without the 
consent of the Court of C h a n c 0 ~  in ~ngland ,  or  to remove th0 infant from ~ n g ~ a n d  
to Scotland. Is the Court of Chancery, therefore, to permit such p roce~ ings  with 
respect to an infant, being a ward of Court, because i t  has tutors and curators in 
Scotland a Would i t  be the duty of the Court of Chanwry, upon any complaint made, 
first to imagine in what manner and to what extent the Courts of Scot~and would 
interpose, and to regulate its own interference by that rule? This rule, in &e case 
of a Sootoh child, with S tors and curators, might lm a s ~ r ~ ~ n ~  w i ~ o u t  
di%culty or de1Sy.y; but  if rule as  to a Scotch child, i t  must equally apply 
to all other foreign childrim; and thus the Court might have to a d m i n i s ~ r  the 
laws of other countries, however r e m o ~  and uncivilized. 

It was urged, that the Court must r ~ g n ~ ~ e  the author~ty of a foreigu tutor and 
curator, h a u s e  it recogn~zes the authority of the parent of a foreign [I45 child. 
This i~lustration proves directly the reverse; for, although it i s  true that the parental 
authority over such a child i s  recognized, the au t~~or i ty  so reoognized i s  only that which 
exists by the law of ~ng land .  If, by the law of the c o u ~ ~ t r ~  to whicitt the parties 
he~onged, the author~ty of the father was much mare extensive and arbitrary than i t  
is in this country, i s  it  supposed that the father would be permitted here to transgress 
the power which the law of this country allows? If not, then the law of thi8 country 
regulat~s the authority of the parent of a fore ig~~ child h i n g  in Eng~and, by the laws 
of England, and not by the laws of the country to which the child belongs. I f  foreign 
tutors and curators are to exercise in this country the r ~ g h ~  and duties which belong 
to their o%ce in, their own country, more deference would be paid to the authority of 
their office than to that of a parent. If the rights and dutim of foreign tutors and 
curators of a child in this country are not to be regulated by the law of the country to 
which the child belongs, what are the rights and duties supposed to belong to them 
which the Courts of this oountry are bound to recognize? They cannot as suck be 
treated as testamentary gi~ardians, there being no tes ta~ien~ary  a p p o ~ n t ~ ~ e n t  under 
the Act 12 Charles 2, e. 24 ; or as guardians appointed by the Court of ~ h a n c ~ r y ,  there 
being no such appointnient. They cannot be En~ l i sh  ~ u a r d i ~ n s ,  wit~iout being able 
to derive their author~ty from some one of those sources from which the  English 
law considers that the right of ~ u a r d i a n ~ h ~ p  must proceed; and i t  has before h e n  
shown that the rights and duties of a foreign tutor and curator cannot be recognized 
by the Courts of this country, with reference to a child residing in this country. The 
result is, that such foreign tutor and [11s] curator have no right, a& such, in this 
country; and this so n~cessariIy follows from reason, and from the rules which 
regulate, in this respect, the practice of the Court of Chancery, that i t  could not be 
expected that any authority upon the subject would be found. 

It appears, however, that the very case came before Lord ~ardwicke,  in 88 ~~~~~ 

~ ~ t ~ ~ ~ s  (2 Ves. Sen. 470). A child had bad 8 guardian a ~ p o i n ~ d  by the Governor 
of the Leeward Islands, and coming to this ~ u n t r y  Lord ~ a r d w ~ c k e  was applied to, 
to ~ p p o ~ n t  a guardian. The q u ~ t i o n  does not appear to have been contested, but the 
faeb were distinctly stated, and Lord Hardwicke referred i t  to the Master to approve 
of proper persons to bei a ~ p a i n t ~  ~ a r d i a n s ,  by the usual order, !&is is the only case 
directly in point, whieh has been referred to on either side; b u t  there are other 
matters of frequent occurrence which proceed upon the same principle. If a oom- 
mission of lunacy be in form against a person in Ireland, or in any of the colonies, 
and that person afterwards come to ~ng land ,  it i s  a matter of course to take out 16 
new commission in this country, as In ~e ~ o u s ~ ~ ~  (1 Russ. 312) ; but why, if the foreign 
~ m ~ i t t ~  has the same a u ~ o r ~ t y  in this country that he has in, his own Z The case 
E8 parte ~~~~~ (1 'C'es. Sen. 298)  turn^ upon a totally differen~ q u ~ t ~ o n ;  which was, 
whether the party having been found nom conqms at  ~ a ~ b u r g ~ i ~  satisfied the term 
'' luntztic I' in the Aot 4 Gw. 2, c. 10, so as 60 give the Lard ~haneellor ~ur~sdiction to 
direct a conveyance; the  words of t.he Act being, All pemuns, being lunatic, o r  the 
committees of such persons, shall convey." 

Writers upon the civil and i n ~ e r n a ~ i o n a ~  laws were q u o ~ d  in this case, 8s to the 
comity of nations in [116] r~cognizing xighk and duties existing under the laws of 
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other countries. These are well collated and observed upon by Dr. Story, and the, 
result he draws from them is by no means favourable to the argument of the Appel- 
lants; b u t  had it been otherwise, the law and practice of this country must decide the 
question. 

If then there be no right in this country, in  these Scotch tutors and curators as 
such, what order could have been made in preference to that appealed from 2 Ought 
the application of the child’s relations to discharge the Vice-Chancellor’s order of the 
19th of March 1841 to have been refused, and that order of the Vice-Chancellor 
appointing the Appellants to act as guardians to have been established? That is, 
was it proper, if the tutors and curators had not, as such, any right in this country, 
to appoint four of the parties named in the instrument appointing them, all being 
out of the jurisdiction, and therefore to take the child from the care of its nearest 
relation, without the usual inquiry before the Master? In Ex parte Wutkims, Lord 
Hardwicke refused to act without inquiry; in Logaiz v. Fairlie (Jac. 193), Lord Eldon 
refused to appoint a person residing in Scotland to be guardian, although the infant 
appears to have been in that country; and in Ex parte Ord (Jac. 94) he held that the 
committee of a lunatic going abroad could not continue committee ; and the well- 
known practice of the Court is not to appoint persons guardians who are out of the 
jurisdiction, unless associated with others who are within it. In ~ e l ~ e s ~ e ~  v. The 
Dake of Beaufort (2 Russ. l), Lord Eldon appointed another to act as guardian of a 
child, merely on the ground of the father being abroad. Upon these grounds i t  would 
have been impossible to have [I171 established the order of the 19th of March 1841. 
But independently of that objection, would it have been right, without inquiry, to 
have given to these four Scotch gentlemen, by the appointment of the Court, the power 
of guardians of this child? 

It appeared from the affidavit that the child was of delicate health and requiring 
pwuliar care ; that the mother had been mo& anxious that the child should continue 
under the care of its nearest relatioas in this country ; and that a contest had arisen, 
or had bacame unavoidable, between those nearest relations and the Scotch tutors and 
curators. for the care and custody of the child. Such a case would probably have 
caIled for inquiry as against testamentary guardians, and certainly required it before 
disposing of the contest by investing one of the parties to it with the authority of 
guardian appointed by the Court. Whether the order appointing the Appellants 
guardians should strand, or the usual reference to the Master be directed, was the 
only question before me in ChanceV, and is in fact the only question 
now before the House. The Appellants, who obtained that order of the 
19th of March 1841, and never sought to have it varied, cannot now complain of it, or 
ask the House to vary it. It appointed them guardians, and they were contented to 
accept the appointment from the Court ; and yet they now ask the House to declare- 
the order standing unappealed frolm by them-that they are entitled to exercise all 
the authority of guardiane, without and independently of the authority of the 
Court. 

It has been said that if  the Court had jurisdiction, i t  ought not in this case, in its 
discretion, to have exercised it. This is not very intelligible to those who are accus- 
tomed to the proceedings in Chancery. 11181 It means, I presume, that the Coart 
ought not to have interfered: but when, the order appealed from was made, the 
question as to  interference or noIi-interference had gone by. The Court had inter- 
fered by appointing guardians, and none c o ~ p l a ~ n e d  of the fact of interference, but 
only as to the manner in which i t  had been coaducted. What, upon this doctrine of 
non-interference, ought to have been the order upon the appeal to the Lord &an- 
cellor? To have refused the application, and thereby to have left the Appellants ap- 
pointed guardians by the interference of the Co’urt; or to have granted what was 
prayed simpliciter, and so to have left the other parties guardians by the interference 
of the Court ; or to require the usual assistance of an  inquiry by the Master before d e  
ciding upon the future custody of the infant, which was the order made and now ap- 
pealed fronz? In truth, however, i nde~enden t l~  of form, the doctrine of nm-inter- 
fercnce has no place in the erne of an infant, €or whoee proteotion no legal right of 
guardianship in any person in this Mzuntry exists. The Court being informed that 
there is no such right of guardianship, supplies the omission as of course, by its own 
appointment. It is true that in lunacy there is a discretion exercised as to whether 
the conimission should issue, although there may be no doubt as to the lunacy; but 
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there are obvious distinctions between the two cas=, one of which is that a c o ~ m ~ s s i o n  
of lunacy i s  of iLtrelf an evil, although often. necessary to prevent greater. This does 
not apply to the appointnient of a guardian to an infant where none already exists, 
and the app€ic~tion for that p u r p ~ e  i s  never refused. AD infant wards of the 
Court are under the protection of the Court. If there be a father living, or a 
guard~an regularly appo~n t~d ,  the Court does not interfere, Cl191 except to assist the 
father or guardian, unless in certain oases in which the m~sconduct of the father or 
guardian renders interference necessary for the protection of the child. But if there 
be no father or guardian regularly appointed, the Court protects the child through 
the means of i t s  officer, whom i t  appoints to perform that duty in the character of 
guard~an. If there be no father or other person e n t ~ t ~ e d  of right to act as guardia1~~ 
it is i ~ p ~ s ~ b l e  that an order referring it to the ~ a s ~ r  to make the inquiries 
nece~ary  to  enable the Court to appoint proper persons to act as guardians, can be 
wrong. 

In this case there is no father ; and if there was no person entitled as of right to 
act as guardian, the order was quite of course. That there was no person so entitled 
as of right to act as  guardian^ would, I think, be amply  establish^ by the considera- 
tion before advertad to, if the question were open for consjderat~oa; but it i s  not coni- 
petenb for the Appe~lants to raise that question, the object of this appeal being to 
~ t ~ b ~ i s h  an order under which they were ~hemsel~es appointed guardians. 

Under thse c~rcum~tances, the order a p p e ~ l ~  from was the only order which 
could have been made ; and the grounds upon which the Appellants have complained 
of it  are incompetent fur them to take, and are untenable upon the merits. 

Lord Campbell :-I am of opinion that the order of the Lord Chanc~llolr appeded 
from shou~d be reversed : that the second order of the ~ i c ~ ~ h a n c e l ~ o r  should be set 
aside aa well as the firs$, and that the petition for the appointm~nt d ~uard ians  
should be d ~ ~ m ~ s s e d .  

I do not doubt the jurisdiction of the Court of [120] Chancery on this subject, 
whether the infant be domiciled in ~ n g l a ~ ~  or not, The Lord  anc cell or, represent. 
ing the Sovereign as papem p t & z e ,  hras a clear right to interpose the author~ty of the 
Court for the protection of the person and property of all infants- resident in Eng- 
land, even where ~ t a ~ ~ e n t a r y  ~ u a r d i a ~ s  have been a p ~ o ~ ~ t ~ ,  and even where the 
father is alive and actuaUy himself resident in ~ n g ~ a n d .  If it be for the benefit of 
any infant that the Court should appo~nt  guardians, to become cltficers of the Court., 
and to take care of the person and property of the infant under the superin~,enden~e 
and control of the Court, there can be no doubt of  the power of the Court to do' so. 
Although thie jurisdiction was probably very rarely exercised till the abolition of 
wardsh~p with the military tenures, and the great increase of personal property in 
modern times, I have no doubt that it existed a t  c ~ m o ~  law- Upon a strict ex- 
amin~tion it would probably be found that the care of idiots and lunatics even belongs 
to the Lord Chance~lor a t  common law; a~though, as by the Act 17 Ed. 2, C .  10, the 
profits of their laads and tenements are given to the Crown and become a branch of 
the Royal revenue, there i s  now a d e p u t a t ~ o ~  to the Lord  anc cell or r e s p ~ t i n ~  
them, signed by the Sovereign, and coun~rsigned by the Lord High Treasurer or 
Lord8 C o m ~ ~ s ~ i o n e r s  of the ~reasury.  

Upon an appeal against any order of the Court of Chancery for the a p p o i i i t ~ ~ e ~ t  
of guardians to an infant, the only q u ~ t i o n  is whether the jur~sdjct~on of the Court 
has been properly exercised ; and the c r i ~ ~ i o n  is, whether it was €or the benefit of 
the infant. ~otwithstandi i~g what has been said by my noble and learned friend 
who last addresEed your Lordsh~ps, I can see no d ~ ~ c ~ l t y  whatever in a Court of 
Appeal admit.[121]-ting that the Court below has jurisdiction to interfere and to 
appoint guardians, and yet going on to inquire whether there was a due occasion fox 
the interference of the Court, and whether its j u r ~ s d ~ c t ~ o n  has been properly exercised. 
The Court of Chancery having a clear jurisd~etion to grant an i n j ~ ~ n c t ~ o n  or to ~hll- 
point a rweiver ; upon an appeal f r m  that Court we ~ i ~ h t  surely j n ~ u i r e  whether a 
proper case has been made out for  grant in^ an injunction, or appointing a receivor : 
and i f  we thought there was not, w~thout ~ u ~ ~ o n i n ~  the ~ u r ~ s d ~ c t i o n  of the Court, we 
should be bound to reverse the order which the Court had improperly made, 

Let us inquire whether in this case the Court was called upon 
t.0 interfere and to appoint ~ u a r d i ~ ~ .  To justify the a ~ p o ~ n t ~ ~ e n t  
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of guard~ans, it cannot b enough to show that there ie an infant having 
a temporary residence in England, placed here by the authority and under the super- 
intendence of its father resident abroad, and ~udiciously and tenderly cared for by 
persons appointed by him for that purpose, the persoa of the infant requiring no care 
from the Court of Chancery, and the infant having no property in this country. If 
the father of such an infant be alive, the Court would not appoint guardians to it. 
Can it make any difference whether the child isl so resident in England by the a u t b  
rity and under the superintendence of its father, or of tuto'rs or guardians appointed 
by the deceased father, and confirmed by the legal tribunals of the country in which 
he was domiciled a t  the time of his death, and in which all the property of the infant 
is situated? Is it poesible to lay down this proposition, that the Court of Chancery, 
whenever applied to, is bound to appoint guardians to an infant resident in England 
for a ~ m p o r a ~  pur-[122]-poseJ i f  its father be dead? The mere death of a father of 
an  infant domiciled abroad, and resident here for health or ducation or  amusement, 
with the consent of those in whom the parental power is vested by the law of the 
country of its domicile, cannot necessarily require the expensive and useless and in- 
conve~i~ent process of the appointment of guardians by the Lord Chan- 
cellor. It would be ridiculous to suppose that such a n  appointment must invasi- 
ably and inflexibly be made, without considering whether the personal safety or per- 
sonal interests of the infant require the interference of the Coux%; although the 
infant has no property to be protected ; and although the appointment would mani- 
festly be injurious to  the infant itself, as well as' perplexing, annoying, and detri- 
mental to its foreign guardians. The benefit of the infant, which is the foundation 
of the jurisdiction, must be the test of its right exercise. 

Next let us attend to the facts of this case, which were regularly before the Lord 
Chancellor when the order appealed against was made. In  October 1835, Thomas 
Beattie, domiciled in Scotland, having landed estates in that country, and married ta 
a Scotch woman, by whom he had a n  only child, then, just born in Scotland, executed 
a deed according to the law of that country, by which he appointed the A p p e l ~ a n ~  
and his wife tutors and curators of the child ; whereby they were entit~ed, upon his 
death, to the custody and care of the person of his child till she was 12 years old, and 
to the m a n a ~ e m e n ~  of all her property, under the superintendence of the Court of 
Session, till she was 21. He then went with his wife and child to Madeira for the 
recovery of his health, and died there in  April 1836.-(His Lordship having then 
stated the facts ut amte, p. 45, e t  seq., proceeded.) 

[I231 The Appellants had accepted the office of tutors and curators on the death of 
the child's father, and had been confirmed in that office by the Court of Semion. 
According to the law of Scotland they cannot renounce the office, after they have ac- 
cepted it, and they are bound bl act under the superintendence of the Court of Scot- 
land, and to account annually for all the property of the infant coining into their 
hands ; that Court laying down certain, rulea as to the proportion of the annual in- 
come which may be applied to the maintenance and education of the ward. From the 
death of the father they managed all the infant's property according to the course of 
the Court, and they concurred with the mother in the care of the infant, consenting 
to her living with the mother a t  Chester and in Albion-str~t, where a imitable estab- 
lishment was kept up for the infant's comfort and education. 

The mother died in December 1840, and on the 6th of January 1841, Mr. Duncan 
Stewart, without any complaint against the tutors, filed a bill in the name of the in- 
fant, against them and other persons the executors of Mrs. Beattie. T'he bill imputed 
no misconduct whatever to the tutors, but merely alleged that they lived out of the 
jurisdiction of the Court, and that there was no person in this country entitled to 
act as the guardian of the infant, or to receive the renta and prosfits of her estates, or 
to hpply the same for her maintenance and bene4it. It contained an allegation, not sup- 
ported by affidavit, that the mother's executors had in their hands some part of the 
rents and profits received in the mother's lifetime; but in reality it was shown by affi- 
davits that the infant had no property within the jurisdiction of the Court, beyond her 
wearing apparel. The prayer was that Mr. D. Stewart her grandfather, and Mrs. 
Buchanan [I24 her g r ~ n ~ - a u n t ,  might be appointed her guardians, and that proper 
~ireci,ions might be given by th0 Court for her m a i n i ~ n a n c ~  and education ; and that 
an account might be taken, under the direction8 of the Cburt, of a11 
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the rents and profib of the and of all monies received by 
the tutors on her behaIf, since her fa On the same day a petition was 
p r ~ e n ~  by Yr. D. S ~ ~ r t ,  in the name d the infan$ ~ a t i n g  the same facts, and 
pray~ng €or the a ~ p o i n t ~ ~ e n t  of h i m ~ ~ f  and Mrs. Buc s guardians ; and then, 
on. an ea p r L e  a p p ~ ~ c a t i o ~ ,  the V ~ c ~ C h a n c e ~ o r  appoi to act a& ~ u a r d i a n s ~  
and r e f e r r ~  it to the ~ a s t e i ,  to inquire and state a p  1*nd her fortune, 
and what would be a proper a~lowance fw her ~ a i n ~ e n a n c ~  and ~ ~ u c ~ t ~ o n .  

The Appellants then appeared to the bill, and presented a petition, stating their 
law of Sco~and,  where the child was dotmiciled, the prudent 

had made for the c o m f o ~  of the child on the  mother'^ death ; that 
ecb f a i ~ f u ~ l y  done their duty as tutors and c u r a ~ r s 7  rand that the 
erty within the ~ u r ~ s d i c t ~ o n  of the Court of ~hancery. They sub- 

mitted that the ~ ~ t ~ t u t ~ o n  of the mit, and the ~ r o c ~ d ~ n g s  for obtaining the 
order for the appo~ntmeI~t of ~ ~ r d i a n s ,  were u n n ~ e s ~ a ~  and 
they therefore prayed that the mder might be dischar~ed; but 
that, if the Court ~ o ~ g ~ t  fit to in~0rfereY t b y  might be appo 
of the infant. 

The ~ a t ~ r  again c o ~ ~ ~ i n ~  before the ~ ~ c ~ C h a n c ~ ~ l o r ,  he very proper~y reversed 
his first order, and I think h O  ought to hwe d i s ~ j ~ d  the first pet~tion ; but ~nstead of 
this, he rnrade an order ~ ~ ~ o i n t i n g  the four ~ p p ~ l l a n ~  to act as ~ u ~ r d ~  
~ n f r a ~ t  [I261 during her ~ i n ~ r ~ t y ,  or until the further order of the, Court, without 
prejud~ce to the question whether the Appellant8 were entitled to the guardianship 
of the infant under the stat. 12 Chaw 2, c. 24, and w~thout any f u ~ h e r  direction. 
Then, came the appeal by Xr. Et. ~ t e ~ a ~  to the Lord ~ ~ n c e l l o r ,  when the 
a p ~ e a ~ e d  a g a ~ ~ s t  was pronounced,  hereby the second order of the Vice- 
was r e ~ e r s ~ 7  except in so far as it re~ersed the first; and it was ordered, 
to the c o ~ m o n  form where ~uardian8 axe ordered to be appo~nted to an infant that 
has none, " that it  be referred to the ~ a ~ e r  to approve: etc. 

If this order i s  tn &and, ~uard ians  mu& be a p p o ~ n ~ d  a8 officers of the Court of 
C h a n ~ r y ;  and when ~ p ~ ~ o ~ n ~ ~  they wouKd have all the right8 and powers of 
g u a r d ~ a ~ ,  and would be entitled, under the s u ~ e r ~ ~ ~ ~ ~ d e n c e  of the Court, to  the care 
of the infant and the m & n a ~ e m e ~ t  of all her property, until she  attain^ the age of 

guardians so. to be a~pointed are not in the nature of ~ u ~ ~ d ~ ~ ~ s  ad ~ ~ t e ~ ,  to 
athnd to the suit or the intereats which it involves; but ~ e ~ t e r ~ l  ~ ~ r d ~ a ~ ~ ,  for tbe 
care and m a n a ~ e m e ~ ~  of the person aad prop~r ty  of the ~ n f a i i ~  d ~ r ~ n g  ~ ~ ~ ~ o r i t y .  
Now I am ~ u m b ~ y  of opinion that this order, so ab~o lu te l~  requiring the a ~ p o ~ ~ t ~ e n t  
of guardians to  this infant, as officers of the Court of Chancery, supersed~ng, as far as 
that Court can, the ~unct~ons  of the t u ~ r s  appointed by her father and c ~ ~ f i r ~ e d  

of ~ ~ s i o ~ ,  and d ~ r ~ t ~ n ~  that the ~ u f a ~ t  and all Her property shall be 
are m d  m a ~ a ~ ~ e n t  o,f the ~ o u ~  of Chancery d ~ i r ~ n g  her m ~ ~ o r i t y ,  ought 
u p p o ~ d ;  that the u t ~ ~ t  could p r o p e ~ , ~ ~  have been asked wcPufd 

have besn to direct inquiry whethe be for the ~enefit  of the ~ n ~ a n t  that any 
~ n g l i ~ ~  g u a r d ~ a ~  ahould be appoi but that there was no c ~ s ~ ~ a d e  even for 
directing such an  inquiry ; and that, both orders of the V ~ c ~ ~ a n c e l ~ o r  h a v ~ n ~  been 

My noble and learned friend i s  
id, (' ~ i t h  reqect to the first appIicat~on the V ~ ~ ~ ~ h a n c e i ~ o r ~  I 
improper one, ~ a u s e  there seems t~ have been nothing ~ h a ~ v ~ r  

}/, x rnmb 
h @ ~ r t ~ ~ y  c o ~ ~ u r  in that o b s ~ r ~ a t i ~ ~ "  There appears to; rn0 n o ~ h ~ n ~  in 
the s ~ t u a t ~ o n  of the infant which required the ~ ~ p o ~ n ~ e n t  o g the Court 
of Chancery on the 6th olf January 1841 ; and I think there was as little on the 17th 
of April 1841, the date of the order now appea~ed against. 

When &e case was argued befrurs Lord ~ottenham, i t  w d d  appesr that the only 
nts ~ ~ s ~ u s s ~  a6 the bar were the r Xarity of the second order of the ~ ~ c ~ ~ a n -  
or, without a ~ r e ~ ~ o u s  inquiry by Master whether the tutors were to be con- 

~ ~ m e n t a r y  guardians under the Act of 12 Chas. 2, c. 24 ; and whether, the 
Court; exercibing the power of appoin~ment7 the tutors named by the father were nod 
entitled to be p r e f e r r ~ .  I cannot help thinking that, if the, counsel for the tutors, 
instead of relying on their preferable right, and trying in vain to s u ~ ~ o r t  their ap- 
~ ~ ~ n t ~ e ~ t  as ~ n g l ~ s ~  guardians w ~ t ~ o u t  any reference to the Master, had insisted 
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ihat no caae was made out  for the interference of the Court, and #at the appointment 
of guardians would be prejudicial to the infant, the petition would then have been 
dismissed. The second order of the Yic~Chancellor could not stand ; for it is a well- 
settled and a very reasonable rule of practice, that before the appoint-[127~ment of 
guardians, there must be a reference t o  the Master to inquire who are fittest to be 
appointed. That order being set aside, and there being no suficient ground for con- 
tending that the tutors were t? be treated as testamentary guardians, Lord Co6tenhanr 
properly disposed of the questions argued before him. But I humbly apprehend that, 
instead of proceeding to  make an order by which guardians were to be appointed, and 
the person and property of the young lady were to be under the care and management 
of the Court of Chancery till she reached 21, and by which she was not to be allowed to 
marry or to go out of the jurisdiction of the Court without the leave of the Lord Chan- 
cellor, he ought to have said that, under the circumstances, neither the care of her 
person nor the management of her property required his interference, and therefore 
that the petition for the appointment of guardians should be dismissed. We surely 
must have had the power to do PO, although there was no appeal by the tutors against 
the second order, and they were willing to acquiesce in it. When it was set aside at 
the instance of the other party, the Lord Chancellor had a right to consider what was 
the fit order to be substituted for it, and to loek to the petition presented by the tutors, 
in which they submitted that there was no occasion for the appointment of guardians ; 
and the petition for the appointment of guardians ought then to have been dismissed, . 
if it ought to have been dismissed by the Vice-Chancellor. 

1 will now consider the grounds on which it was insisted a t  this bar, that the 
order of the Lord Chancellor ought to be affirmed. One of thelearned counsel for the 
Respondents, justly feeling that the principle for which he contended necessarily 
carried [1%] him so far, manfu~ly argued that in every case where there is an infant 
resident i n  England, though domiciled out of England and having no property in. 
England, the Court ef Chancery, on an application for that purpose by any one, is 
bound to appoint guardians to  the infant ; so tha& boys and girls cannot be sent from 
Scotland or any foreign country to an English school, or to take a d v a n ~ g e  of the 
milder climate of England, or to have the benefit of medical advice in England, with- 
out being liable to  be made wards of Chiincery, and prevenbd from returning to their 
native land till they attain the age of 21, being educated and disposed of in marriage 
under the superintend~nce of the English Court of Chancery ! To show the rigorous 
~uperinter~dence very laudably exercised by the Court# over its wards, I may here men- 
tion the case of deffrrys v. Vafitesimrlmarth (Barnardiston, 144), where female in- 
fants, having arrived a t  years of discretion, and having property and relations a t  
Dantzic, were allowed to go to that city only on their guardians entering into reoopi- 
zanoe that they should return within a certain period, and should not marry without 
leave of the Court. I presume there is to be reciprocity on this subject; and that, if 
English children go to Scotland for educa~ion or health, ar to see the wild scenery of 
that ceuntry, tutors dative may be appointed to them by the Gourt of Session (vide n. 
amte, p. 921, and they may be detained and educated in that cold and Presbyterian 
country. Pari r ~ i o ~ e ,  if  they are making a tour in Italy or Spain, they may be laid 
hold of by the tribunals there ~ t ~ b l i s h e d  to take care of infants, and for the supposed 
good of their wuls brought up in  the true Roman-catholic faith. The mere statement 
of such propositions renders any refutation of them unnecessary. 

[I291 In this case a bill has been filed7 alleging that the infant has some property 
in England by the receipt here of some part of the rents and profits of her Scotch 
estates, SO that she is eo ipso a ward of the Court ; and, being a ward of the Court, 
guardians must be appointed to her. But the bill is avowedly filed for the sole pur- 
pose of the appointment of guardians, to change the custody of the infant; and the 
allegation in the bill and petition, aBi to property in England, is unsupported by 
affidapit, and is proved t o  be false j therefore if such a bill, which may be filed by any 
one, is of itself sufficient to impose the obligation of a p p o ~ n t i n ~  guardians, we come 
back to the absurd proposition, that the Court is bound to appoint guardians to any 
foreign infant brought into England, for whatever purpose and for hoi.eTer short a 
time. The filing of the bill can impose no necessary obligation ta appoint guardians, 
although thereby, in  some wnse, the infant i ~ ~ i a t e ~ ~  becomea a ward of Court ; 
fer the same consequence follows wherever a bill is filed relative to the estate or person 
of an infant, or for the administration of property in which the infant is alleged to be 
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i n ~ r ~ ~ d ,  although the child be under the j m m ~ i a ~  t’utslage of the 
father, or under the care of a statutory or common-law guardian, or of 
a guardian appointed by the Court; or the infant be resident %broad. The 
position will not hold good that a guardian must be a p p o i n ~ d  to every infant so 
made a ward of Court, as an infant may be made a ward of Court as we11 during the 
father’s life as after hie death, and as well where there are ~ t a m e ~ t a r y  ~ua rd ians  as 
where there are none. The filing of the bill entitles the infant to all necwsary pro- 
tectiofn from the Court, but does not compel the Court to interfere in a manner which 
[I301 would be injurious to the infant. It is quite clear that in this case the ap- 
pointment cannot be justified in respect of any property of the infant within the juris- 
diction of the Court, and can only be justified with a view to the care of the person. 

On the second argument of the case a t  this bar, the ~ ~ p o n d e n t ’ ~  counsel attempted 
to rely on another bill, said to have been filed in the Court of Chancery, in the name of 
the infant, against the trustees of the ~ 1 e n ” ~ o r v e n  estate, one of the entailed estates 
belonging to the infant in Scotland : but I am clearly of opinion that the a t t e ~ p t  en- 
tirely fails. The order i s  not made in that‘ suit ; and the only account we have of it, 
and the onIy reference to it in the proc~dings,  i s  in the asdavit of Mr. Duncan 
Xtewart, made on the 26th of February, nierely stating that a bill had b e n  filed 
against them t r u & w  for an account of their receipts in respect of the Men-Morven 
etate, and to have the same secured or otherwise applied for the benefit of the infant, 
under the d~rection of the Court of Chancery. We are riot told when the bill was filed 
or where the trustees reside, o r  what has been done under it; and it is clearly part 
of the machinery by which Mr. Duncan Stewart seeks to obtain the custody, care, and 
education of the infant, in place of the tutors. But how does thip bill, respecting the 
rents and profits of the Glen-Morven estate, show any property belonging to the infant 
within the jurisdict~on of the Court of ~ a n c e r y .  

If the care of the person of the infant required the appointment of guard~ans, 
the Court might undoubtedly interpose for that purpose, irrespective of any con- 
siderations of property; and i t  is said that she is to be taken as whoIly u n p r o ~ c ~ d ,  
because according to tlie au thor i th  the tutors appointed by the law of Scotland calk 
in no degree and for no purpose be E1311 recognized in England. I must first observe 
that this would be a very inconven~ent doctrine, and would lead to the general neces- 
sity of ~ppo in t i i~g  guardians for all for ign  infants found in England who have lost 
their fathers. 1 suppose it is admitted that, the existence and power of the father, 
a l t~ough EM be resident abroad, would be recognized by the Court of Chartcery; 
although it i s  said that the existence and authority of tutors or guardians appointed 
by the law of the country in which the child is domiciled, would not be so recognized. 
But after a diligent attention to all the cases cited, and all the writers referred to on 
this subject, I can find no authority for tliis distinctio~. The foreign jurists are 
very much divided as to the extent to which a guardian to an infant appointed in one 
country shall be r ~ o g ~ ~ z ~  in another, ~ u l l e ~ i o i s  (Obs. 4, p. 51), Bferlin (Rep, 
Absens. c. 3,  art. 3, s. 2, n. 2), Vattel (B. 2, c. 7, s. 85), Huberus (De Conflictu hgun t ,  
B. 1, c. 3, s. a>, and Hertius (Opera de Colli. Leg. s. 4), all expressly lay down that the 
~ u a r d i a n  duly appointed by the law of the country where the infant is dom~c~led, i s  
in every other country to have the same powers, and is entitled to assert any claims 
over the move&& property of his ward; and to sue for debts due to his ward in 
foreign countries, without having any c o n f i r ~ a t ~ o ~  of the g u a r d i a ~ i p  by the iocat 
authorities, although the power over immoveable property belonging to the ward 
must entirely depend on the lex foci r e i  sitae. On the other hand, Paul Voet (De 
Stat. s. 4, c. 2) and other jurists deny that the appointment of guardians has an extra- 
territorial authority, SO as to entitle the foreign guardian virtute of i c i i  to exercise 
[132] any rights, powers, or functions over the property of his ward, situated in a 
different State from that in which he was appointe~ guardian ; and such appeare 
from Dr. Story (ConA. of Laws, c. 13, s. 504aJ toe be the law in the different States form- 
ing the American Union. But in none of these writers is there the least ~ n t ~ ~ ~ a t i o n  of 
opinion that the foreign guardian, whether he may assert a right of property and sue 
in his own name or not, will not be recognized so far as the care of the person of the 
infant i s  concerned, or that foreign t r i ~ ~ n a l $  will appa~nt  new g u ~ r d i a n ~  supersedir~~ 
those appointed by the law of the country where the infant is domiciled, because the 
infant happens for a temporary purpose to be within the territory over which t h e  
t r i~una l s  exercise jurisdiction ; and I c a n ~ o t  help th~nking  that Professar Story, 
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whose authority has been relied upon by the R e ~ o n d e n ~ ,  would be very much 
startled a t  the idea of the Court a t  New ‘Pork appointing guardians to an  infant domi- 
ciled in  ~ e n t u c ~ y ,  and having no property out of that State, because the infant had 
been sent to scfiool a t  New York by guardians regularly a p p o i ~ t ~  by the proper 
Court in Kentucky. Indeed I know that the present analogous appointment has 
created great astonishment among jurists out of England, and is not considered in 
harmony with the en1 ightened principlas on which the law is generally administered 
in this country. 

Reference has been made to several cases to be found in our own Reports ; but I 
think none of them will be foand a t  all to support the order appealed against, or to 
throw much light on the subject. It is said to have been the opinion of this House, in  
Morri-[133]-son’s case (cited in 1 H. Blacks. 677, 682), that an English guardian 
has authority to institute B suit for the personal property of hi& ward in Scotland, 
upon the ground that the administration of ’his personal estate, granted by the iaw of 
his place of domicile, must be taken to be everywhere of equal force with a voluntary 
assignment by h~mself. Rut we have no authent~c report of the decision ; and as it 
does not seem im have been acted upon either in England or in  Scotland, I do not think 
that any reliance can be placed upon it. However, the case Ex p r b e  Lewis (1 Ves. 
son. 208) is a dire& authority ta show that for some purposes the Courts of this 
country will recognize a curator or guardian appointed by a foreign tribunal. That 
was a petition grounded on the statute 4 Gw,. 2, c. 10, that a lunatic heir of a mort- 
gagee might be directed to cotnvey to the mortgagor; the words of the Act being, 
‘‘ that? all persons, being lunatic, or the committees of such persons, shall convey.” 
There had been no commi~ion in this country, but there having been a proceeding 
before a proper jurisdiction, the Senate of Hamburgh, where he resided, upon which 
he was found ~w1a compos, and a curator or guardian appointed for him and his 
affairs,--Lord Hardwicke said he would take notice of that appointment, and ordered 
that, on payment of the m0rtgapmoney, there should be a conveyance to the morb 
gagor. In gx p w t e  Watkins (2 VM. Sen. 470) it is said that the Governor of the Lae- 
ward Islands had  appoint^ guardians, but that failed as soon as the infant came to 
E n ~ l a n d  ; so that another guardian was to be appointed, and there was a reference 
to the Master for that purpose. But we are not in the s l ~ g h ~ s t  degree informed 
what was the nature of that E1341 appointment ; and the infant may have been domi- 
ciled in England, and might have had property in England and nowhere else. Re- 
liance has been placed upon Houston’Et case (RUSS. 312), showing that where a persoa 
has been found a lunatic in Jamaica, and is brought to England by one of his com- 
mittees, a commission of lunacy ought to issue against him here; and there is no 
dotubt that a committee of a lunatic, under a commission in Ireland, will noit be 
allowed to deal with the property of the lunatic in England, until there has been a 
commission of lunacy in England and he is appointed committee in  England ; but this 
is indispensably necassary for the proper management of the property of the lunatic in 
England, for the Court in Jamaica or in Ireland, appointing the committee, could 
exercise no control over him in respect of the property in  England ; and the Court of 
Chancery in England could not do so until, being  appoint^ under an English eom- 
mission, he becomes amenab~e to that Court. 

The only other authority cited in the first a r ~ m e n t ,  on this part of the subject, was 
SEGElTes v. ~ u ~ ~ ~ ~ o ~  (6 Ves. 572), which, i f  accurately reported, although it doss not 
bear very closely upon the recognition of a foreign guardian, would go to show that 
the Load Chancellor may make all infants, in all parts of  the world, wards of man-  
cery; and may at any time treat any person who may afterwards come within his 
jurisdiction, having had dealings with an infant so ‘made a ward while abroad, 
answerable for what was done out of the limits of his jurisdiction. According to the 
Report of t>hat case, a gentleman and a young lady, natives of the island of ~ a r t i n ~ q u e ,  
domiciled there, aliens [I353 and French subjects, happened to be in England ; the 
young lady had property in Martiniqus, and none in  England. The gentleman wish- 
ing to marry her, wrote tu her mother, who was her guardian, in  Martinique, offering 
any settlement that might be approved. They then went to Scotland, and were 
married there. After the? had left England, and on the very day on which they were 
married in Sc~tland, a bill was filed to make her a ward of ~ a n c e r ~ .  !l%ey after- 
war& returned to England, probably on their way to Martinique. and the gentleman 
was  proceed^ against for a contempt in  marrying a ward of Chancery. In the 
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language of the Report, the Lord Chancellor expressed some displeasure a t  the hue  
band's not attending upon the first notice, but, observing that being a foreigner might 
be some excuse, would not commit him, but ordered him to attend from time to time, 
and forthwith to lay a proposal before ths Master. I have a most sincere respect for 
the Court of Chancery, and for the lmg line of most  distinguish^ Judges who have 
presided over it; but if such proceedings are sanctioned by this House, there inay be 
some danger that Chancellors, in their zeal to extend to mankind the benefits of their 
jurisdiction, may think, as high functionaries entrusted with spiritual jurisdiction 
have thought, that there can be no limit to their power, and that the exercise od it 
must always be beneficial f o r  those over whotm it is exercised, although present, pain 
and suffering may be the consequence. My noble and Iearned friend mid that no case 
had ever occurred in  which there had been a complaint of an excessive jur~sdiction on 
the part of the Lord Chancellor, with respect to t,he jurisdiction of 
the Court of Chancery. It is pwsibla he may approve of what was  dnne in this 
case, bu t  I beg tcu put this questim E1361 with great respeet,--on what sound principle 
of jurispruden~e can the interference of the Court, in the case I have last referred 
to, be justified 1 Tbe parties were in  the 8ame situation as if the marriage had taken 
place in  France or i n  China; and it is utterly impossible to say that the foreign 
gentleman by marrying a foreign lady in a foreign country, before any step had been 
taken to make her a ward of Chancery, was guilty of any oontempt of the Court, actual 
or constructive. 

After the first argument a t  the bar, in  this case, was closed, and after I had written 
these observations, there was communicated to me the note of a case not in print, 
which has been referred to by my noble and learned friend who1 last addressed the 
House; Campbelt v. C a ~ p ~ e t L ,  before Lord Cott~nham; which is supposed to show 
that the prment order is in conformity with the e s t a b l i ~ ~  practice of the Court of 
Chancery. According to that note, a female infant domiciled in Scotland, happened 
to be in London, in ths care of a tutor and curator appinted by the law of Scotland, 
likewise domiciled in Scotland, and then in London. The young lady had recovered 
a very large sum of  money (I believe ~l?,OOO) from a noble Marquis, for a breach oif 
promise of marriage. The agent of the noble Marquis having the money in  his hands 
to pay over to her, filed a bill in the Court o'f Chancery in her name, against himself, 
and paid the money into Court. The note states that the money was paid into Court 
before the application ; and a t  all events there was, within the ~urisdiction of the 
Court, a sun1 of &17,000 belonging to the infant; and it was in re- 
spect of that sum belonging to1 the infant, within the jurisdiction of thel Court, 
that the bill was filed. Thereupoln an application was made to Lord Cotten-[137]- 
ham, then Chancellor, to appoint a guardian to1 the infant, and a guardian was ap- 
pointed. Now this was probably a very proper order, although I see no reason to 
suppose, as has been done, that it was this order which secured the &11,000 to the 
infant. But in that caw there was property of large amount belonging to the infant, 
actually paid into Court ; and it does not appcsar that she had any property out of tha 
jurisdiction of the Court. How can that be a precedent for a case like the present, 
where the infant has large property beyond the jurisdiction of the Court, and none 
within it? Is it supposed that if the youOUng lady had been in London for a temporary 
purpose, under the judicious care of her Scotch guardian, without any property in  
England, Lord Co t~nham would have made an order f w  the appointment of English 
guardians9 I can only say that, in my opinion, such an order would have been ex- 
tremely preposterous, and that on appeal to this House it ought to' have been set aside. 
If there be any practice in the Court of Chancery to sanction such an order, it is full 
time that the practice should be reformed, for I think it is entirely contrary to prin- 
ciple, to expediency, and to common sense. 

On the second argument in this case, to show the power of the Court of Chan- 
cery in the appoiriti~ient of guardians, reference was made to tlie cage of ~ t e ~ ~ ~ ~ ~  
V. /&me$ (I Myl. and I(. 627), where guardians were appointed by Lord man-  
cellor Brougham to an infant who had h e n  carried to America before the bill was 
filed making her a ward of Court. I think that was a very proper exercise of the 
power of the Court, for there was large property within the ~urisdict~on of the 
Court, to be managed for the benefit of the infant; [I381 but if  it was meant as 
an authority to show that wherever an infant is made a ward of Court, guardians 
must as D matter of coume be appointed, it may bt. used to show that the Court of 
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Chancery may appoint guardians for all foreign infants all over the world; for 
any foreign infant resident abroad may be made a, ward of Chancery, by filing ti 
bill containing a false allegation of property within the jurisdiction of the Court. 

But it is said that, in the present case, the order is to be supported on the ground 
that the infant was domiciled in England. I think it is extremely doubtful whether 
her domicile had been changed; and a t  any rate an English domicile, if acquired, 
would not render the appointment of guardians by the Court o f  Chancery less 
unnecessary or less detrimental. She was undoubtedly domiciled in Scotland a t  the 
time of her father’s death. I think that the case of Potinger v. Wiglttnzan (3 
Merivale, 67) must be taken conclusively to have settled the general doctrine, that 
if after the death of the father an infant lives with her mother, and the mother 
acquires a new domicile, it is communicated to the infant. But in this case the 
mother’s Scotch domicile continued till she acquired another, and I find great 
difficulty in fixing any time when it cax? be said that she had acquired a new 
domicile. 

It must be remembered that all her own property, as well as the child’s, was 
situate in Scotland; that she went to  reside there on her husband‘s death; that she 
came t o  England only on account of her health, and her child’s ; that all the tutors 
appointed by her husband resided in Scotland; and that there can be no doubt 
her daughter would return t o  occupy the mansion of her ancestors. I see no reason 
to think that, [I391 in case she should recover her health and her daughter should 
be brought back to Scotland, she had permanently adopted England as her place of 
residence, although her father resided a t  Chester. She undoubtedly expected to 
die in England, and she gave directions that her body should be buried in England : 
but this was in her last sickness, of the fatal termination of which she had a fore- 
boding. The question is, whether she had taken up her permanelit residence in  
England in case she shoald recover her health and strength? If, instead of re- 
maining in Albion-street, Hydepark, she had gone for her health to the island 
of Madeira, where her husband died, and had written letters stating t,hat she 
should die there, and had given directions that she should be buried there, although 
she had died and been buried there, unquestionably her Scotch domicile never 
would have been superseded. 

I likewise think there is considerable weight in the argument that the general 
doctrine, that the domicile of an infant follows that of the mother who1 survives the 
father, may admit of an exception, where the infant is residing with the mother in 
a foreign country, by authority of a tribunal of the country o f  domicile, or of those 
who by the law of that country have a right to determine the residence of the infant, 
and where there is a certainty that the infant will be brought back to the country 
of original domicile. If an English nobleman were to marry a Frenchwoman, and 
to die leaving an infant daughter and heir, made a ward of the Court of Chancery, 
and the ChancelIor were to give leave that she should reside with her mother in 
France, on security being given that she should be brought back within the juris- 
diction when required; although the mother should clearly acquire a domicile in 
France, and the child should die there, [\40] I do not believe that the Courts of 
this country would hold that the succession tcv her personal property would be 
regulated by the Code Napoledn, instead of the Statute of Distributions. She might 
be considered as in the care of the Court, rather than of her mother. So, if it were 
necessary to decide the question of domicile in the present case, there might be 
strong grounds f o r  contending that the infant while in EngIand was in the care 
of the tutors, and so has never lost her domicile of origin. But however this may 
be, I am clearly of opinion that, if the order woald have been improper had that 
domicile remained, it was equally improper on the supposition that an English 
domicile had been acquired. The question would still be, is the appointment o f  
guardians wanted? Where there is 
personal property to a considersbble amount within the jirisdiction of the Court, not 
exposed to any risk, and about which there is no dispute, domicile may be material 
for guiding the discretion of the Chancellor, whether he should interfere for its 
due management; but in  this case Lord Cottenham considered the domicile im- 
material, and so far I agree with him. 

Then it is urged, that the appointment o f  the tutors was not meant by the father 
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to have any operation byond the territory of Scotland. To this o b ~ ~ ~ o n  Lord 
~ t b n h a m  appears tru have given considerable weight, and hem I feel b u n d  to 
differ from him. X do not think that it was i n t e ~ ~ ~ d ,  or  that it can operate as an 
appo in t~en t  of g u ~ d i a n s  in England, under the Eng~ish s ta tub 12 Charlss 2;  
but 1 cannot doubt the i n ~ n t i o n  of the father, by the appointment, that the infant 
s h d d  remain under the care and superin~ndence of the tutors, not only in 
Scotland, [141] but in any country into which, for her health or education, it might 
be necessary to send her. Can it be supposed to have been his intention, that if she 
were permitted to pay a visit to her grandfather a t  Chesters their power over her 
was to be for ever gone ; that she was thenceforth to become a ward of the Caurt of 
Chancery~ that a reference was to take place to a Master in Chancery for a scheme 
for her education and maintenance; that she should n& be p e ~ ~ t ~  to marry 
without the consent of the Lord C h a n ~ l ~ o r  ; and that she shrtuld not. be a t  l i b e ~ y  
to revisit her own country without his permission, to be obtained on an undertaking 
to  bring her back within hi6 jur~sdict~ox~? 

In the Appellant's case laid upon p u r  Lordships' table, there are remarks which 
I was rather surprised ta hear gravely repeabd by the ~ppe~ lan t s '  counsel a t  the 
bar ; that the order appealed against is a violation of the articles oaf Union 
England and S ~ t l a n d .  The order does n&, in the remotest degree, proceed upon the 
supposition that the Caurt of Chancery has any power judicially to review the pro- 
c e e ~ i ~ ~ ~  of the Court of Session of Scotland, and to set aside an appoin t~~cnt  of 
guardians confirmed by the authority of that Court, The order, I conceive, would 
have been the same had the infant been French, and the appointment of tutors, 
under whatever au th~r i ty  she came into England, had been made in Franee, mcord- 
ing to the law of Franm, and c ~ n ~ ~ ~ d  by a F r e n ~ h  &urt of competent municipa€ 
ju~isdiction. The order, I think, would have been erroneous, but; i t  would have been 
no assu~npt~on of j u r i ~ d i ~ i o n  over the French Court, and would only have pro- 
ceeded on what I regard as a mistaken view of the law of England, that wher- 
ever there is an [1@] infant resident in Eng~ands guardians must be a p p o ~ n t ~  to 
the infant by the C ~ r t  of Chancery of England. I conceive, that accvrding to 
that law, even with respect to a child of English parents, born and d ~ ~ i c i l e d  in 
England, the Court ought not to interfere to appoint guardians, unless there be 
property   longing to the infant to be taken care of, o r  unless the persona1 security, 
proper education, oc marriage of the infmt, require the appointment of guard~ans" 
This rule, which 4s extmmely r e a ~ n a b l e  in itself, is to bt? collected from E$ p @ e  
Belcher (1 Sro. C. C. 556), and it seems to have been uniformly acted upon. Not an 
instance has b e n  cibd or can be cited of the Court of Chancery interfering to ap- 
point guardians, the infant hming no property within the ~urisd~ct ion of the 
Court. In  ~ ~ ~ ~ e ~ ~ e ~  v. The Bake of ~ e a ~ ~ o ~  (2 ztuss. I), where guardians were 
a p p o i i ~ ~ d ,  the father absent from this country, there was large property within 
the ~ur i sd i c t i~n  to be protected, and the appo~ntment of guardians was clearly for 
the benefit of the infants. 

The interference of the Court appears part~cularly ofRcious in a case like the 
present, where the infant being here fo;r a temporary purpose has large property in 
another country, has guardians taking charge of that property under the super- 
intendence of the supreme Court of that country, and i s  tenderly and jud~ciously 
taken care of here under the a u t ~ ~ r i t y  of those guardians. In this case, not only 
would the will of the father, as to the custody, care, and education of the child, and 
the ~ a n a g e ~ e n t  of her property, be entirely defeated, but a heavy expense must 
be incurred by the double accounting in the Court [I431 of Session and in the Court 
of Chancery. Such an expense in some cases might eat up all the profits of the 
estate, and leave the infant without means of subsis~nce. I must likewise observe, 
that i x i  a case like this, where there i s  no property in ~ ~ ~ ~ a ~ ~ ,  I know not how the 
order is to be carried into effect. An appo~ntmen~ of receiveh to collect the rents of 
real estates in Scotland o r  France, or any other foreign country, might be treated 
with very little respect where it i s  to operate, might give rise to a collision af 
jurisdiction, very much to be d e p r e c a ~ ,  and I believe eannot be rested either on 
precedent or principle for i ta ~ustificati~n. 

It has &en urged a t  the bar, that where a bilI ia filed f ~ a u d u l e n t l ~  in the name 
crf an infant alleging p r o p e ~ ~  within the ~urisd~ction, there might be a summary 
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application of the Court to take it off the file; but the objection would be made, that 
this fact cannot be tried on affidavit. However, in this case, it now sufficiently 
appears to  the House, and is not seriously disputed, that the allegation of property 
within the jurisdiction is colourable. Then i t  is contended that the suit should go 
on to its conclusion, and that then justice will be done: but the nominal Plaintiff 
will cease to be an  infant before the suit is concluded. Part of the prayer of the bill 
is, that the tutors may account for all the rents and profits which they have received 
from the estates of the infant since the death of her father, o r  which they may at 
any time hereafter receive. If the order stands, and guardians are appointed under 
it, there seems to be an almost absolute certainty that the infant must remain under 
their care, and that her property must be administered in the Court of Chancery 
during the whole period of her minority. I conceive that the [I441 case1 onght to be 
disposed of as if there had been, as there might have been, a petition for the appoint- 
ment of guardians without any bill being filed ; in  which cme the Court must have 
considered whether, in respect of the person or property of the infant, any case 
was made for the appointment of guardians. The bill was palpably and avowedly 
filed merely for the appointment of guardians, and it does seem very strange that the 
mere filing of the bill should render it inevitably necessary that guardians should 
be appointed. This argument applies with equal strength whether the father of a 
foreign infant be alive o r  dead, and whether the infant resides within or beyond 
the jurisdiction of the Court. 

Upon the whole, I am strongly of opinion that the petition for the appointment 
of guardians ought to have been dismissed by the Lord Chancellor, and ought now to 
be dismissed by this House. 

I was much struck by the objection at  one time made, that by setting aside the 
order of the Lord Chancellos we must set up the second order of the' Vice-Chan- 
cellor, against which there is no appeal. We have been asked by the learned 
counsel for the Respondent to disregard technical objections, and to decide the 
case on the merits of the application for the appointment of guardians. Independ- 
ently, however, of any waiver, upon consideration I think the objection could not 
be supported. Upon a writ of erro'r from the Courts of Conimon Law, your Lord- 
ships, as the ultimate Court of Error, are to look to the whole record, and to' pro- 
nounce the judgment which the Courts below ought to  have pronounced. I con- 
ceive that the same principle guides your Lordships upon appeals from Coarts of 
Equity, The Lord Chancellor was to consider what order ought [I451 to, have 
been made by the Vice-Chancellor; and, very properly disapproving of both the 
orders made by the ViceXhancellor, he might have made an order for dismissing 
the petition, if he thought that that was the order which the Vice-Cbanwllor ought 
to have made. The order which the Lord Chancellor could and ought to have made, 
it is now the duty of your Lordships to make. 

I am aware that, as my noble and learned friend, from whose order this appeal 
is brought, has not altered his opinion as to the propriety of the order, a majority 
of the noble and learned Lords who offer advice to1 your Lordships on this occasion, 
think that the order ought to be affirmed; but, differing from them, and being 
obliged to give my voice for reversing the order, I have thought that I should act 
respectfully to them, and in the discharge of my public duty, by stating fully 
the reasons on which my opinion is founded, in a case of such difficulty and 
magnitude. 

Lord Langda1e:-Amidst the differences of opinioa which exist in  this case, 
it is satisfactory to me that no doubt is thrown upon the jurisdiction of the Court 
of Chancery to appoint guardians for any infant residing in England. The whole 
property of an infant may be situate in  a foreign country, and tutors and curators 
of the perscm and estate of the infant may have been duly appointed according to 
the law of the country t h e r e  the property is ; and yet i t  may be evident that, with- 
out the authority of a guardian duly appointed here, and subject to the control of 
the Court of Chancery, the infant may be without the protectioa which may be 
absolutely necessary f o r  its welfare, and even for its safety. [I461 The jurisdiction 
being indisputable, the exercise of it in particular cases becomes a matter of dis- 
cretion and expediency, depending on the peculiar circumstances of each case ; 
and it is alleged that in this case the Court of Chancery ought either to have 
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appointed the Scotch tutom and curators to be guardians, as was done by the  
second order of the V i ~ C h a n ~ ~ l o r ,  or  ought otherwise to have refused to interfere 
a t  all, because nai misconduct was imputed to the tutors and curators. 

The case, as far  as it is known,-and I heg emphatically to sayI as far as it i s  
known, for the case i s  still subject to inquiry and ~nvest~ga~ion,  and i s  of course 
but i m p e r f ~ t l y  known, appearing only on the a ~ d a v i ~  of the parties, the effect 
of which may be materially altered,-but the case, so far as it now appears, is of 
the most simple description. An infant, whose whole property is alleged to be in 
Scotland, and whose tutors and curators are usually resident in Scotland, is now 
resident in England and entitled to the protection of the English laws. Eer grand- 
fr;ther, also resident in England, assuinin~, as he has a perfect right to do, to be the 
next friend of his grandchild, files a bill in her name in the Court of Chancery, 
praying, amongst other things, that her fortune and person may be protected by 
the Court, and. that proper directions may be given for her maintenance and 
education. It may have been right or  wrong to institxte this suit. The usual and 
proper mode of trying that question is to  apply to the Court of C~~ancery on 
behalf, of the infant, to have it inquired into1 and ascertained whether the suit is 
beneficial or pre~udic~al  to the interests of the infant. If upon inquiry it appears 
to be co~ t ra ry  to the interests of the infant that the suit* should be prosecuted, the 
[I471 Court stays the further p r ~ e c u t ~ o ~  of it, and charges the costs upon those 
by whom the suit has been improperly commenced ; but in this case there has been 
ng, application made for any such inquiry, and upon the bill being filed the infant 
became a ward of the Court of Chancery; and at  the same time i t  became the duty 
of the Court to protect h y  interests, or to see that they were duly protected. Ths 
usud and regular mode of doing this is by a p p o ~ n t i n ~  guardians. It is true that 
if  an infant be i m ~ r ~ p e r ~ y  detained by any ~ n ~ u t h ~ ~ i z e d  person, the Lord Chan- 
cellor may, by wr i t  of habeas cwpzcs, have the infant brought before him and set 
free. But upon a habeas  cor^^ I a p p ~ h e n d  that the Lord Chancellor has no more 
authority than i s  possessed by a Judge a t  comrnon law ; and for the protection of 
the infant, that authority is of a d ~ ~ e r e n t  kind and of greatly inferior 
efficacy to that which is possessed by the Court of Chancery on the appo~ntrnent of 
a guardian. 

The order complained of refers i t  to the Master to approve of proper persons 
tp be guardians, to inquire and state the infant's age, what relations she has, 
and the nature and amount of her fortune, and on what grounds he approves of 
any partioular persons tor be guardians ; and he was to1 consider1 a scheme for the 
residence of the infant, and what would be proper to be allowed for her maintenance 
and education. This i s  very nearly the oader which, in ordinary cases,i is made 
by the Court f o r  ths  protectiom of infants, within its jurisdiction, on w l m e  hehaif 
its p r o ~ t i o n  is required. The ~ a r d ~ a n s  appo~nted under such orders are pra- 
perly to be considered, as has been skated by my noble and learncd friend, as 
officers of the Court appoint~d to carry its intentions into effect and to act under 
its control for the bene& of the infants. [148] In  approving of guardians under the 
order, the Master i s  bound to use his best discretion to make aKI necessary and 
proper inquiries, and to take all the c i ~ u ~ s t a n c e s  of the infant into his con- 
sideration. The Scotch tutors and curators, whoni I assume for the purpose to 
have been properly a p p o i n ~ d ,  h i n g  out of the ju~~sdictio'n and consequently not 
snbjwt +a tlle contra1 and authority of the Court, i t  would not seem to b oonsistent 
with sound discretion to  appoint them sole guardians, unless other a r r an~emen~s  
could be at  the same time made to secure f o r  the infant that protection which it is 
tho duty of the Court to afford. 

But it may be admit t~d,  and I think properly, that the appo in t~en t  of  tutors 
and curators by the father, though i t  may not be valid in England, is entitled to the 
greatest and  most^ attentive ~ n ~ ~ d e r a t ~ o ~ ~  and that the Court. of Chaanceiy would bs 
strongly inclined to act upon it so far  as it could consistently with its duty o f  
~ ~ a i n t a ~ n i n g  that authority over the infant which is SO entirely n e c ~ s a ~  for  ths  
protection of the infant while in England. One obvious mode of attending to  the 
a ~ p o ~ n t ~ e n t  made by the father of tutom and curatms resident in Scotlsnd, and 
a t  the same time o f  securing the authority and control of the Court, over the person 
of the infant while in England, would he to associate in the guardianship some 
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persons residing in England, with the tutors and curators residing in  Scotland; 
and when we are coiisiderin~ a case of discretion, it is i m p o ~ a n t  to observe that an 
offer of this kind was made to the complaining parties by the Loird Chancellor, 
before he pronounced the order now in question. 

It has been supposed that the order will lead to, a direct conflict between the 
laws or the Courts of [I491 England and Scotland, and that the order is so ex- 
pressed as wholly to exclude the Scotch tutors and curators from the office of 
guardians. I conceive this to be wholly erroneous ; we ought to presume that the 
Courts of England and Scotland will be equally anxious to do that which may appear 
to be most beneficial to the infant. The person is in the one country, the property 
is said to be wholly in the other. Instead of conflicting with one another, why 
should not the respective Courts of the two countries be mutually assistant in pro- 
moting their common object? We are not to presume the existence of any feeling 
likely to prevent them from so acting as to promote the common object, in the 
manner authorized by their respective and independent jurisdictions and forms ; 
and although it is not to be expected that either the Master would approve or the 
Court appoint persons resident out of the j u ~ s d i c t i o ~ ~  to be sole guardians; yet 
there is nothing in the order to prevent the Scotch tutors and curators from pro- 
posing theniselves to be guardians together with one o r  more persons resident in  
England, who might also be proposed by themselves, approved of by the Master, 
and appointed by the Court; and in the peculiar circumstances of this case it may 
possibly appear, upon the inquiry befo\re the Master, that it would be beneficial to 
the infant t o  have guardians both in England and Scotland. 

One part of the order requires the Master to consider of a scheme for the 
residence of the infant; and it being supposed in the argument that there is some 
general and inflexible rule binding the Court to keep its infant wards within the 
jurisdiction, it is thence inferred that under this order the Master cannot consider 
whether the infant ought a t  any time to be per-[lfiOl-mitted to reside in or to visit 
Scotland. It is undoubtedly a general and useful rule that an  infant ward is not to 
go out of the jurisdiction without special le?ve, and in the absence of speeiai cir- 
cumstance~; but when special circu~~stances occur-and it may appear by the 
Master's report that they exist in this case-the special leave is always given. There 
are infant wards of the Coart now abrmd with leave given, sometimes for the 
general benefit of the infants, sometimes for the sake of health o r  peculiar in- 
struction, and even for the sake of amusement. The infants who become wards 
of the Coart of Cliancery have indeed great and peculiar protection, but they are not 
debarred of any freedom or of any advantages which the most careful, considerate, 
and liberal parent would desire his child to possess. 

Those who imagine that the Court acts necessarily upon any fixed ssnd inflexible 
rules in the management of infants, appear t o  me to' forget the paternal and dis- 
cretionary nature of the jurisdiction, the great clare and anxiety with which, the 
interests of the infant wards are constantly attended to, the changes omf regulation 
which are so easily made even from day to day, if  required by a change of cir- 
cumstanc~,  and the extent to which all technical and poeitive rules are made to bend 
to the peculiar circumstances which may be from time to time presented by in- 
dividual cases. 

I consider i t  to be premature and useless to speak of plans of management, and 
the consequences of them, o r  the difficulties o'f carrying them into execution, till the 
subject has been fully investigated, and the facts are ascertained and stated, and the 
plan is proposed in the Master's report. But I may perhaps be allowed to observe, 
that if it, should ultimately [I511 appear most beneficial tot the infant to reside some- 
times in Scotland, sometimes in England, i f  guardians were appointed, some or one 
of them resident in England and some or one of them resident in Scokland; and i f  
i t  should unhappily become necessary to call upon the Courts of the two countries 
to exercise their powers, I know of nothing which would render it impracticable 
for the English Court of Chancery to order the guardian resident in England to 
deliver up the infant to the guardian resident in Scotland. And why'should we 
doubt that the Scotch Courts would consider beneficial to the infant the same 
course of nianagement, which upon evidence and considerat~on had been approved 
by the English Court of Chancery ; and, if necessary, order the guardian residetie 
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in  Scotland, being the tutor or curator Were, to deliver up the infant to the 
guardian rtwident iu. England? I cannot anticipate differences of opinion, or 
that either of the ha r t s  would have any difficulty in  directing that whicli would 
be most beneficial to1 the infant. It is not reasonable to suppose that the guardians 
to be appoint~d under the order will conflict, or that the Courts of the two countries 
will conflict in such a matter. It is passible that in carrying out any scheme 
difficulties may arise, more especially if those whose duty it is to concur in all things 
for the benefit of the infant should refuse or neglect to do so. If difficulties should 
occur, they must be met as they best may, by adopting that course which under the 
circumstances shall appear to be for the benefit of the infant; but a t  present i t  does 
not appear to nie that there is any difficulty whatever. The infant i s  here, and 
entitled to the protection of the Court of Chancery; and it is ammgst other things, 
to be inquired where she ought to reside. [1@] Whether she ought, to remain here 
or to be sent to SwtIand, it is in either case necessary to appoint a guardian who 
may have a legal control over her person, to protect her whilst here, or, if proper, 
to deliver her to the person duly appointed to protect her in Scotland. 

It has been stated that it would be unsafe and imprudent to take the infant to 
reside in Scotland, and the tutors and curators have expressed no intentio~i to 
remove her to Scotland; and in this state of things the compla~nt made of t-his 
order is somewhat singular. The tutom and curators seem to say that the infant 
ought to be in England, where she cannot be protected by the Courts of Scotland, 
which have no jurisdiction over her person in England. At the same time they 
say that she ought not to be protected by the Courts of Chancery in England ; and 
therefore that in the result she ought to b left in England to the care or neglect 
of the tutors and curators resident in Scotland, free from the control of or re- 
sponsibility to the laws relating to guardianship which prevail in either country. 

My Lords, for the reasons which I have stated, I am o f  opinion the order com- 
plained of ought to be affirmed. 

Lord Brougham :--T ham listened with the greatest. a t ~ n t i o n  to the a~un ie i i t s  
of my noble and learned friends, and I retain my opinion. But I desire to have 
it distinctly undeiatood that the argument on the supposed inconsistency of the 
order with the treaty of Union forms no par% of my reasms ; I discIaim it entirely, 
and think it puerile and absurd. As well might it be said to be against the treaty 
of Union that the Court oC Queen’s Bench should enter-11531-tain an action of 
assumpsit on a judgment of the Colurt o’f Session; or that its referring to and 
upsetting that action, on the ground of the parties having been decreed against 
without any notice oQ the suit, as wss once de’termined in a like action on a 
West India foreign judgment, was against tlie treaty of Union. 

But, I desire to ask a question of my noble and learned friendi, who have con- 
tended for protection to infants, upon the ground that an application to the 
Great Sea1 will always ensure the fullest, liberty to the Scotch ward. Will they 
be pleased to tell me this: Suppose a Swtch ward, Lady b u d o n  for instance, late 
 areh hi one ss of Eastings, ’20 years of age, but under 21, and having Scotch honours 
and estates, were made a ward of Court here, would the Court of Chancery for a 
moment listen to her application for leave to go to Scotlaad and there marry the 
man of her choice, and make the settlement she chose on him and his issue, as the 
settlement her Scotch guard~ans chose; and would sha be suffered to marry and to 
settle as she and they pleased, without leave first had and obtained of the Court of 
Chancery here? This question I desire to have answered by those who hold that 
it makes no kind of difference in a person’s position to  be made a ward of 
Court. 

The judgment of the House was, that the appeaI be dismissed, and the order 
complained of affirmed. 

Mr. Follett asked that the costs of the Respondent in the appeal might be costs 
in the cause. 

The Lord C h ~ n c e ~ o r  :--The House makes no order as to the costs of the appeal. 
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