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The i n e ~ d e n ~  to real estate, the right of aliena~ing or limiting it, atiicl the courae of 
s u ~ c ~ s ~ o n  to it, depend entirely on the law of the couiitry where the estate is 
situated. 

An estrtte in Sicily was granted to an English ~ h j e c ~ ,  which he disposed of by his 
will upon certain trusts. Held, that as be coiifcl not subject his s~~ccessor to a 
course of succession different from tbat which accorded with the grant arid the law 
of Sicily, so neither could he subject the successor, as such, to any duties or 
obligations different from the duties and obligations which by the grant and the 
law of Sicily were annexed to his holding. 

The law of a foreign country is to be proved as a matter of fact by the testimony of 
witnesses. The Judge is not supposed to know all the authorities applicable to 
the case, or whether any older laws or authorities, which may he cited, have been 
repealed or dtered by subsequent laws or authorities, or what are the rules of con- 
s t r u ~ t i o ~  properly applicable to the a ~ t ~ o r i t i e s  when ascertained. 

~ e r d ~ n a n d  the IVth, King of the Two SiciIies, gr.anted to  Horatio Viscount Nelson 
for himseIf and the heirs of his body, the estate and Duchy of Bronte in Sicily, 
with power to appo~nt a sitcceseor, to whom solemn investiture should be granted 
according to the law of Sicily, &e. By a will in the English form, Lord Nelson 
appointed Williarn, afterwards Earl Kelson, ancl W. Haslewood to succeed to the 
Bronte estate, and he devised the same to them ; upon trust to settIe it upon the 
said William, afterwards Earl Nelson, for life, with remainder to his male issue in 
strict sett~ement, with remainder to Mrs. Bolton for life, with remainder to her 
male issue in strict settlement, Be., &c,, if the law of Sicily and the Duchy 
admitted, or if not, in such manner as, in their opinion and discretion, would be 
consistent with the laws of the said kingdom and Duchy, and best or nearest 
correspond with the trusts declared; and if his intention might be more effectually 
accomplished through the medium of a trust than by an actual settlement, he 
empowewd his trustees to retain the legal estate. And he authorized his t r u ~ ~ e s ~  
at their i6Il or pleasure, to sell the Bronte estate, and by out the ~ure~aae”moRey 
in ~ n g ~ a n d  to be held upon like uses, After the testator’s death, ~ ~ ~ I ~ i a ~  Earl 
Nelson me~or i~ i i zed  the King of the Two Sicities, setting forth the devise of the 
Bronte estate, and praying a c o n ~ r ~ a t i o n  af the gift and disposition made by the 
will, and ~ v ~ s t i t u r ~  was thereupon granted to him. During the life of W ~ l ~ ~ ~  
Earl Nelson, a law was made in Sicily, whereby entaiIs were abolished, and the 
persons hwfulfy in posswsion of estates became absolute  owner^. Will i~m Earl 
Nelson died without male issue, having devised the Bronte estate to his dau hter 
Lady Bridport. Upon his death the Bronte estate was claimed by Tbomas %L ord 
Nelson, as the male issue of Mrs. Bolton. The Court upon the evidence held, 
first, That in the hauds of Horatio Viscount Nelson, the fief, though alienable in B 
particular manner, was not feudurn deywrans or infmmit largd; and that, although 
it was feudurn ~ m m ,  i t  had not the incident of alienability which might have 
attended ~~~~~ R O ~ T I E  not granted on the same conditions ; secondly, that, upon 
the death of V~coun t  Nebon, his successor, either under the a p ~ o ~ ~ t m e i ~ t  or the 
l i ~ i ~ t i o n ~ ,  b e ~ ~ e  entitled, not to x feudurn * m u m  or ~ e ~ ~ u ~ ~ ~  ~ e ~ ~ e ~ ~ ~ ,  but & a 
~e~~~~~ d i l 6  eC a ~ ~ ~ ~ L ~ m  to be held &t form& strictit; thirdly, that Earl ~ V i ~ l i ~ ~  
bad been, by the wili, duly appointed successor to the estate, and was, as such, 
entitled to claim iavestiture, and as successor beosme entitled to the sstattes with 
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all the rights and restrict~ons inc~dent thereto by the Sicilian law ; that, as the 
law then stood, the estate was inal~enable by himself, and was descendible from 
him to his male issue, and in default, of male issue to his female issue ; and that no 
operation or effect could be given to the testator’s expressed wish and intent~on as 
to the ~uccess~on of the estate beyond that whieh the law of Sicily allowed; 
f o ~ ~ h l y ,  that the trustees could not have made a valid sale, and, being linable to 
execute the trust, by procuring a set.tlement or by a sale, they were compelled to 
submit to the law of Sicily, and by 80 doing, secured the execution of 90 much of 
the trusts as could by the law of Sicily be carried into effect; fifthly, that Earl 
Nelson, being one of the trustees of the will, was bound to do all that he could to 
perform the trusts according to the testator’s intention, so far as the law enabled 
him to do, and that he and his estate were answerable in this Court for any wilful 
neglect or violation of his duty ; but that the will as to the Bronte estate had been 
executed, so far as it contd be; sixthly, that t h e  s u ~ s e ~ u e n t  alteration in the law 
of Sicily could not be deemed to have revived the executory nature of the trusts, 
but that. Etarl Nelson, as lawful suc~essor of the estate, with all the legal incidents 
annexed thereto by the law of Sicily, became eiititled to the absolute o~~nersh ip  of 
the estate, which did not coiit~nue to be, or then be~ome, liable to the trusts of the 
will ; and, lastly, the Court abstained from decidin~ whether Earl ~ ~ l l i a m  did or 
omitted to do anything which, by the law of England, made him answerable, or 
his assets liable in this country, under the law of election or otherwise, the point 
not being then properly under consideration. 

The exceptions as to evidence having been determined, the case noiv came on 
to be argued on the remaining exceptions, naniely, the 8th, 9th, loth, l l th ,  lath, 
33th, and 14th. The facts and arguments are fully stated in the judgment of the 
Court. 

Mr. Tinney, Mr. Qardner, and Mr. R. Patmer, for the PlaiIitiff, and 
urner, Mr. Hodgson, and Xr. Bowyer, for the ~ef8ndants, Lord and Lady 

~ r i d ~ r t .  
Mr. K ~ d e ~ l e y ,  Mr. Teed, Mr. ~iggo t t ,  a d  Mr. Lewin, for the other parties. 
THE ~ A ~ T E R  OF TRE ROLIS reserved his j~i[l~meIit. 
Hm. 13. THE  ASTER OF TBE ROtLs [Lord LangdaIe]. aoratio ~ i ~ ~ ~ i ~ t  

Nelson was, at the time of his death, possessei~ of and entitled to the Duchy and 
estate of Bronte, in Sicily. His will purported to appoint his brother William, after- 
wards Earl Nelson, arid Wil-[649]-liam Haslewood, his successors on trust, giving the 
first beneficial interest in the estate to his brother, with remainders over, which (if the 
limitations could have been secured), would, in the events which have happened, have 
given the eatate to the Plaintiff, now Earl Nelson. The will also purported to give 
to the trustees a power to sell the estate ; and it is under the trusts of this will that 
the P l a i n ~ i ~  now claims to be entitled, either to the estate itself, or to some 
e q ~ i v ~ ~ % n t  or compensat~on in lien of it. ~ ~ i l l i a m  Earl Nelson o b ~ i n e d  ~ossessio1~ 
and i ~ v e s t i t u r ~  of the estate as the legal successor of Horatio, and is alleged to have 
become the absolute owner thereof, €or his own use ; his ~aughter ,  the ~ e f e ~ d a I i t ,  
Lady ~ r i ~ p o r t ,  claims to be entitled to it, as devisee thereof under his will. 

For the purpose of d8t~rmiriiIig the rights of the parties, it became K~eeess&~y to 
ascer~in ,  as well as might bc, what, a~eordiIig to the laws of Sicilv a8 a~ect ing the 
estate of Bronte, was the operation and effect of the will of Horatio iseount Nelson : 
-whet were the powers and duties of the trustees thereby appointed, and what were 
the rights, interests, and duties of William Earl Nelson, as one of the trustees of the 
will, and as first beneficial devisee. 

Such enquiries as were thought proper were referred to  the Master, who reported 
thereon, Some of them related only to  
the reception or rejection of evidence, and have been already disposed of ; the others 
related to the Master’s findings respecting the law of Sicily, or the effect of it, and these 
we  the subject of our present consider~tiot~. 

The facts I ieces~ry to be noticed are as fo~~ovvs :- 
[@5o] On the 10th of October 1799, ~e~cI inand  the IVth, King of the Two Sicilies, 

erected certain estates, at or near Broiite in Sicily, into a duchy, arid grdnted the 

Many exceptions were taken to his report. 
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same and the dignity or title of Duke of Bronte to Iforatio, Baron Nelson, of the 
Nile and of ~ u ~ n h a m  Thorpe in the county of ~ o r ~ o l k .  

The charter or instru~erit,  by which the grant was made, ~ v a  writtext in the 
Latin language, and contained a proviso, in which the grantor is made to express 
himself to the effect following:-The said territory or town, thus by us made U 
duchy, we grant ta Woratio ~ e ~ s o ~ ~ ,  for an h o i i o r ~ y  fief, so that, as well he as the 
heirs lawfully deacending of his body, or from the person whom he shall have 
nominated, as after mentioned, may be, for ever, styled or named, and be treated 
and held by all as dukes of the town or territory of Bronte, and as well in the 
councils of this kingdom, a d  in any other assemblies whatsoever, take their station as 
dukes of the town of Bronb, so that his heirs may live in the same duchy, tuwn, or 
t e r r i ~ r ~ ,  thus by ua granted a c c o r ~ ~ ~ ~ ~  to the Isws of the Franks; that is to say, 
that in the suc~essioti, the elder be preferred to the youtiger brothers, arid the male 
to the females. And we grant to arid bestow on him {as well if there exist, as if 
there be a failing of heirs of his body ~ les~er i~I i I~g~,  to have power and authority to 
~ ~ o m i ~ a t e  vhom he pleases (even out of both the direct arid ~ o ~ l a t e r ~ l  line of his 
relations or k i n ~ r e d ~ ,  as s person to  whom m t  e q u ~ ~ 1 ~  solemri i ~ ~ ~ e a t i t u r e  shall be 
granted by us, according to the laws and cirpituluries of the kingdom of Sicily, atid 
preserving, as to. the succession, the same law of the Frsnks. 

Moreover, we will, and expres~ly co~~marid, that the Duke Koratio himself, atid 
his heirs and sticcessors, aa l66lJ ttforesaid, recognise the Duchy of Bronte as a fief 
held in capite of our Royal Court, and be held subject and bound to the military 
service which i s  due to us, according to the retits and profits of the siLme duchy, 
according to the usage and custom of this our kingdom of Sicily. 

Lord Nelson received the licence of King George 111. ta accept and benr the title of 
Duke of Bronte, and he took po~sessio~~ of and received the rents of the Sici~iari estab 
thus granted to him. 

The title of “Baron Nelson of the Nile and of Burnham Thorpe in the county of 
Norfolk,” was limited to him and the heirs malo of his body ; but, in M y  1801, he 
was crated a v~count,  arid in August fol~o~~ixig, Kiug George 111. granted to him, 
as Hortttio Viscount Kelson, the c~i~t i i ty  of “Baron Nelson of the Nile, and of 
~ilborou3h in the eounty of Norfolk,” to hold to him and the heirs niale of his body, 
with remainder to his father, the Reverend Ed5vat.d h’elson, and the heirs male of his 
body, with rernaitider to the heirs male of the body of Susstint-h Bolton, one of the 
sisters of the v~courIt, with remainder to the heirs male of Catherine ~ a t c h a n ~ ~  
another of his sisters. 

The Plaintiff in this cause is the grandson and heir male of the body of Susannah 
Bolton ; the Defendant, Lady Bridport, i s  the daughter of William, who, after the 
death of Horabio, became the only surviving son and the heir male of Eclward, the 
father. 

Ho~atio ~i8count  Nelson, being eirtitled to the title and estate of Bronte under 
the gmr& of October 1799, and being seized of srid entitled to some real estate in 
England, and oaseased of persoitat estate, made his [682] wiII, dated the 1st day of 
Nay 1803, &e will is made in the En lish form, and the t e c h ~ ~ ~ ~ l  t e r ~ ~ ,  p r o ~ 6 r ~ y  
~ p p I i ~ ~ I e  to deviaes and ~ i ~ ~ i t a t i o n s  of %nglish lands, are applied to the ~ ~ s ~ o s i t ~ o n  
and ~ i ~ ~ ~ t i ~ n a  intended to be made of the Bronte estate. After giving certain 
pecuniary and specific legacies, he gave to his brother William Nelson and Williani 
H ~ l e ~ v o o d ,  all the residue of his personal estate (except as therein mentione~)~ 
to hold to them, on trust to  convert the same into money, and invest tthe wame for 
the purpose of securing an annuity of &lOOO to his wife, to be taken by her in 
satisfaction of her dower. Arid he directed, that if the annual iticome to arise from 
his residuary personal estate, when invested, should be insufficient to aiiswer the 
annuity of S)5xOOO, then the deficiency was to be answered to his wife out of the rents, 
issues, and profits of his barony, town and feud lands md ~ereditamenta in  Farther 
Sicily, t h e r e i ~ a f t ~  devised, and he charged the rents, issues and profits thereof with 
the payment of the said yearly sum of &1000, or such part thereof, as the investment 
af the residue of his personal estate should be insufficient to pay, so that, in all 
events, his wife ~ ~ o u i d  be ent~tled to receive 8 clear annual income of &lOOO r ~ u r i i i ~  
her life, provided that his will should not be c o ~ s t r u e ~  to subject his real estate 
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in E ~ g ~ a n ~  to the ~aymen t  of the same a n n u ~ t y ~  Subject to the ann~~i ty ,  the 
t e s ~ t o r  gave his residuary  persona^ estate to he divided a ~ o n g s t  his brother ancl 
sisters and their issue, in the manner in his will directed. The testator then 
proeeeded as follows :-$' Aud in pursuarice, and in exercise and execution of afl atrd 
every power and powers, authority and authorit~es enab~ing me in this beha~f, I 
nomjnate and appoint the said ~ ~ ~ i l l i a m  Nelson and William Haslewood and their 
heirs and assigns to succeed, oti niy death, to the Duchy of Bronte in the kingdom of 
Farther Sicily arid the [663] town and estate of Bronte, in  the same kingdom, and 
all and sitrgular the niessuages, lands, tenemerits, jurisdiction, and irnniunities, 
f r anc~ses  and hered~~ments ,  sit~iate in the kingdom of Farther Sicily, which were 
granted to me by His present ~ a j e s t y ~  ~ e r d i n a K ~ ~  King of both Sicilies, &e+, &e., &c., 
by letters patent or other ~nstr~imerit, hearing date on or about the 10th day of the 
~ o n t h  of Qctober in the year 1799, and all other the ~uchies, towns, estates, 
messua~es, lands, tenements, jurisdictions, immunities, franchises and h e r e ~ i ~ ~ i e I I ~ ~ ,  
situate in the said kingdom of Farther Sicily, of which I ani seized, OP over which 1 
have any power of nom~iiat~on or a ~ p o ~ r ~ t m e n t ~  nevertheless, upon, under and subject 
to the triists, and for the ends, intents rmd pnrposes hereinafter expressocl, cleclaretl 
and e o ~ ~ ~ i ~ i e d  of arid c o r ~ c e r ~ ~ i t i ~  the same ; aiid I give and devise the w n e  d ~ ~ ~ h ~ e ~ ,  
towns, estates, ~ e ~ ~ i a ~ e s ~  lands, tenements and h e ~ e d ~ ~ m e u t s ,  unto nrid to the use 
of the said M'illiam h'eison and Williani H~siewo~d,  their heirs arid assigtrs for ever ; 
neverth~less, iipori the trusts and to and for the eiids, intents and purposes, atid under 
and subject to the powers, provisoes arid linhations, hereinafter limited, expressed, 
declared and contained of and concerning the same, viz. :-Upon trust that, they my 
said trL~st~es, Ac., do and shall, ~ ~ ~ ~ ~ i s l t e ~ y  after niy ~~ecease, or as soon after as 
c i rcLi~s~nces  will admit, st the eosts and charges of my trust estate, or the rents, 
issues and profits thereof, setdlo, cmvq  tlncE n;sst~l'e the saitl tli&ies, &e., uid appurten- 
ances to the uses, upon the trusts, ancl for the e&, iritents ancl purFoses, arid uncler 
and subject to the powers, provisoes and limitittions hereby clirectecl to be limited, 
expreased and declared concer~ii~ig the same, if the laws and customs of the said 
k ~ ~ ~ d o m  of ~ a r t ~ e r  Sicily, or of the said ~ ~ i c h y  of Bronte will admit, and if the sanw 
cannot, in a11 respects, be eRected by the laws and [564] custon~s of the same 
kingdom or duchy, then, in such tnanner arid form, RS in the ~~i~ awl ~1~~~~~~~~ of 
?"ly ~ / , ~ ~ ~ ~ ~ e  or tr~istees far the time being, will be consisteI~t with the laws atrd customs 
of the said kingdom 01' duchy, and best or nearest correspond with the saint: 
uses, trusts, ends, intents and purpoaes, powers, provisoes and l~mitations, that is 
to say :-To the use of the said Williani Eelson arid his assigns for ancl durirtg 
the term of his natural life, without impeachment of waste; with a remainder to the 
trustees to support the coiitingerit uses after merI t i~~ed,  and from and after the 
decease of the said William Neldon, then to the use of the first, second, third, fourth, 
fifth and all and every other son aacl sons of the body of the said l\"illiam 1\1elson, 
lawfu~ly b ~ ~ o t t e r i  and to  he ~~egot ter~,"  in strict sett~eniei~t ; '' ancl in  dcfsult of such 
issue, to the use of Susannati Boitori and her assigns, for and during the term 
of her life, without i ~ ~ e a G h ~ e i i t  of waste: with remainder to the ~rustees to 
preserve ~ n t i n ~ e n t  remainders] with r~mai r i c~e~  to the male issue of S u s ~ I ~ t ~ h  Bolton, 
in strict settlement j with like remairider to Catherine M a t e h ~ ~ n  for life, and to t.he 
male issue of her body, in strict settlement, with remainder to the t e s ~ t o r ' ~  
own right heirs." And the testator then proceeded as follows :-'' And 1 hereby 
authorise and empower my trustees, at any time after my clecease, @E i h *  
wilt ami ~ ~ e ~ ~ ~ ~ ,  to sell ancl disp~se of all or any p r t  of my real estate in  
the kingdom of Farther Sicily, for such prices in money, or for such eqiiivtt- 
lent or recompense in lands, kc., as to ruy trustees shall seem reasonable; 
slnd upon receipt of any motirty to arise from such sale, &c., to lay out the 
same in the purchase of any freetiold estates held in fee-a~~nple, and situate it& 
England, Ireland, or Wales." The lands so to be purchased with money 
arising from the sale of lnnds in Sicily, &e., were to he held on the same or the 
like uses, and upon E6653 a d  for the same or the like ends, inteiits arid purposes, 
arid charged and chargeable in  such ~ i a ~ ~ r i e r ]  as is before expressed coticer~iii?~ his 
real estates in Sicily, or as near as might he, and the change of circt~nis~iices wouk1 
admit. Arid, after directing th& persons in possession of his devisecl est&e should 



have a power of leasing, he directed, that powers to the same or like effect should be 
c o n ~ ~ n e d  in the settlement to he n~ade as ~ i r e c ~ e c ~  ; and that if his i n t e r i t~o~  and the 
provisioris of his will might he more effectually accomplished through the niediurn of 
a trust than by an actual sett~e~iient, he gave power to the trustees to retain the legal 
estate of hie real estates in Sicily, until all the trtists should haye been fuily per€orme~I, 
hutt in the tneaantime, the rents were to be paid to the persons, who wouId be erititled 
thereto, in case a settlemeIit were inade. hricl he %axe certain ~lecorations and 
jewels, in his will described, to his trustees, to be held as heirlooms, to he enjoyed 
by the persons, who, uncler the liniitatiou in his will, might he entitled iri possession 
to his estates in Sicily, or the lands to Ite purchased or taken in exchange in lieu 
thereof. And of his will he appoiiitecl ~ ~ r i l l i a m  Xelsort his hrother, arid ~ ~ ' i l ~ i a ~ t ~  
Haslewood executors. 

The test&tor made several codicils to his i d i ,  and by oiie of them, which was 
clated the 19th of February 1804, he g w e  to Lady ~ ~ ~ n ~ i ~ t o t i  the xiet yearly sum of 
&f.500, to be paid and considered as a tax npon the rerttal of his estate at Bronte, in  
Sicily, to be paid every six mo~Iths, the first to be paid in a c ~ ~ ~ i ~ c e ,  atid so c o t ~ ~ ~ i ~ ~ o ~ ~ ,  
for arid during the term of her natural life, and, however he might i i i  his will have 
disposed of Bronte, he declared that writing a codicil to it, atd it was his intent, 
t ~ o t ~ ~ . ~ t h s ~ ~ i d ~ i ~ ~  arty want of iegd €ornis (of ~ ~ 5 6 ~  rrhich he was i~~Iorartt}, ths8 the 
nbove net sum shoiild he paid Lady Hamilton as he had before wrote. 

The testator died ~ ~ ~ t h o ~ i t  issue on the 21st of October 1805 ; his will and coclicih 
were proved by the executors, his brother Williarn, who sacceeded to his title, slit1 
M'iHiam Hmlewood. 

The trusts of the will, so far as they rcgarcled the English property, were executed, 
The ~ ~ ~ i ~ s t ~ o t i s  in this c~ltise arise upoti what was or ought to have beeti done with 
Bronte, the estate in Sicily. 

By the grattt to the t~stator, he was e ~ i p o ~ ~ ~ e r e c ~  to iiom~~iate ~ v ~ i o ~  'he ~ ~ e a s ~ ( ~ ,  
as a person to whom sofemii investiture was to he granted by the King of the Twt) 
Skilies, accorcling to the Iaw aid c ~ ~ ~ i t ~ ~ ~ a ~ i e s  of the kirigdom of Sicily, a i d  ~ ) r e s e r ~ i ~ i ~ ,  
as to  t h e  ~~iecessioi~, the Law of the Fr:~nks. 

He i ? i t e n d ~ ~ ,  by his will, to appoint saccessors iri trnst, nncl if we regard the will 
with reference to the ii~terpretatior~ which the law of Etrglan~l would put upon it, 
the duty of the trustees would seem to hare been, in the first place to p r o e m  a 
settlement of the Hrotite estate, with the timitatioris statecl in the will, if the Larva of 
Sicily would permit, 

If the laws of Sicily woulcl not permit of Ilnritations in  all respects the samo, the 
trustees had a discretionary power, to promre a settlenieut corisistlcrit with the laivs 
of Sicily, such as niight hest or nearest correspoucl with the limitations. 

And there i s  a general power of sale, which is not e ~ p r e s ~ e [ ~  to be co~~~errecl with 
reference to the possible [657] case, that the IRWS of Sicify wouici riot admit of ari?' 
settlement, which the ~ r u s t ~ ~ s ,  in the exercise of their ci~screti~)i~, cotrld c o t t s ~ ~ ~ ~ r  tct 
Ibe nearly correspon~l~ng with the Iiiriitat~orIs clescribecl in  the will. The power itmy, 
perhaps, be not urrreasoiiahly corisidered to have lieeit gil-eu, with reference to soiite 
sa& ~ o n t i n g e n ~ ~ ,  but x ~ o t h ~ 1 ~ ~  of thitt sort is ~ ~ ~ r ~ s ~ ~ ~ ~ .  

In January 1806 ~ ~ ~ ~ I I ~ ~ n € ,  the first beneficial taker wider the will, who Itad 
become Earl Kelson, presented a memorial to the King of the Two Micilies, fo which, 
after s ~ t i I i ~ ,  a y ~ ~ r i ~ s t  other thirrgs, so mirch of the will of the t e s t a ~ r ,  as coIita~iie~ 
the devise of Bronte, the memorialist expressecl hi3 hopes, that His Majesty worrld he 
pleased to confirm and sanction the gift and dispos~~ior1 made by the will, azici to 
direct and allow siich proceeclittgs to be had, RS should he requisite for giving effect 
to His Majesty's inteirtioits. 

A power of attorney, clatecl the 15th of March 1806, and executed by llrilliani 
Earl Nelson mrcl ~ ~ ~ i l l i a n ~  H a s l e ~ ~ , o ~ ~ ,  \\-as seat to Sicily, anti therely they ~ u t ~ t o r i ~ ~ (  I 
Xlwaham CiWs ancl Antonio Forcetla, and each of thent to enter on the Bronte estate, 
sad t h e r e ~ ~ ~ o ~ ,  in the iisme of Ea14 KeIson, or in the joint names of the trustees, to 
hold and exercise ancl ertjoy all rights to the ditchy arid estate he~oiigin~, or c o u i ~ ) r i ~ ~ ~ ~  
iu  the grant to the testator; xnd CO recover nitcl receive rents, and grant leases, tuid 
do all acts €or the o ~ d e r i ~ ~ ~ ,  ~ i a ~ ~ ~ ~ i ~ i ~ ,  nud ~ r n ~ ) L ~ o ~ i I ~ ~  the rlnchy  rid estate, 

On the 90th of &iine IsQG it~~,cstit~ire of the laiirls and estate of Bronte was gr'nnterl 
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to ~Yili~arn Earl Ncison by the King of the Two Sicilies ; and by a ~ ~ o t a r ~ a l  i ~ ~ s t r ~ m e ~ ~ t ,  
after reciting the power of attori~cy, and that to the town or territory of Bronte, with 

Duke, Earl Selson s u ~ e e d e ~ ,  as being a ~ p o i ~ ~ ~ d  arid I io~ir!ate~~ 
r Ho~atio, with the obl~gat~on of a perpetual trust, as appeared 

I of three clau$es in the wilt of Woratio, and furthe~i recitiii~, 
as therein ~ e ~ t ~ o ~ e d ,  s note of the ~~~yes t i t u re  was made, and was d ~ a ~ v ~ ~  tip a d  
r e ~ ~ t e r e d ,  ~ c c o r ~ ~ I ~ g  to the form of the orc~~na~~ces  of the kingdom. 

By virtue of these proceedings, William Earl Nelson becttme entitled to the Bronte 
estate, for such irtterest and with such powers, restrictioi~s, and duties, as, by the laws 
of Sicily then iii force, ivere, i ~ ~ ~ d c r  the CireLI~~s~arices, irtci~erit to it. We hac?, at 
thab time, ark only son, who, ho~veve~, died ~ ~ ~ ~ t h o ~ ~ t  issue in ~ J a ~ i ~ ~ a r y  1808, leaving 
the ~ e f e ~ t ~ a n t ~  nov Lady ~ i ,~dpor t ,  his only sister, and the orilly surviving e h ~ l ~  of 
Earl ~ ~ i ~ l i ~ r n  ; Mrs. Boltori was then living. ~ u r i n ~  the lifetime of Earl ~ ~ ~ ~ l l i a m ~  a 
~eneral  Ia;iv was made in  Sicily, ~ ~ h e r e ~ y  the intails and strict forms of s~tccessi(~!i, 
which hacl rendered certaitt estrktes i~iaiie~iabIe, were ~ b o ~ i s h c ~ ,  a i d  the persons 
l ~ ~ ~ ~ f ~ l ~ y  in  possessio^ of such estates, became absolute owner8, i~iid,  us such, en;,lbied 
freely to dispose of them, md Earl ~Villiam, being c o ~ x c ~ i v e ~ ~  hy this to have hecome 
~ b s o ~ u t e  awner of ~roIite,  made a will, attested, as reqL~ire~ by the law of Sicily, by 
six witnesses, and thereby, after ~ e c i t i ~ ~ ~  that he had, by the law of Sicily, beconie 
the abso~ute proprietor of the Bronte estate, he ~ ~ ~ p o ~ ~ ~ t e ~ ~  and I i o ~ i ~ ~ a t e ~  as his 
absolute heiress arid free ~ ~ ( ~ c e s s a r ,  in and to all his hereditap~ estates in Sicily, and 
part~cular~y in arid to the U L I C ~ Y  of Bronte with id1 ancl every its rights, members, 

enances, his daughter the Lady Charlotte Xary Baroness ~ r i ~ ~ p o r t ~  wife of 
n ~ r ~ d p o r t ,  in such nian~ier, th:& his said absolL~te heipess mid s L ~ ~ e s ~ ~ ~ ~  

might have free aud entire pawer arid aLith~r~ty to take ant1 enjoy the said (~uchy, 
for herself [6WJ arid her heirs, and to clispose of the same, as well by uets and cleeds 
it1 her l ~ f e t i ~ e ,  as by her last will and t e ~ ~ ~ i e ~ ~ t .  

~Vil l~am Earl ~ e ~ ~ o ~  diecl on the 58th of ~ e ~ ~ r u ~ ~ r y  1R35, ~ ~ i t ~ ~ o u t  havitig revolied 
or altered his will, and under the will, h d y  ~ r i ~ ~ o ~ t  now claims to be a ~ ~ s o ~ ~ i t c ~ y  
etititled to the Broiite estate. 

Upon the death of Earl ~ ~ ~ ~ ~ l i a ~ ~  the English titles and estates devolved npon 
Thomas, the soxi of ~ ~ s a ~ ~ t ~ a h  Bolton, who t~e re~po i i  became ~ h o ~ ~ s  Earl Nelson ; 
and upon his death, which took place soon ~ f t e ~ ~ v ~ ~ ~ s ,  viz., 011 the 1st of November 
1835, the same tittes arid eshtes devolved upori his SOD, the ~ ~ a i ~ i t i ~   ora at^^, tiow 
Earl Nelson, who cIaims to he e ~ ~ t i t l e ~ ~ ,  either s p e c i ~ c a l ~ ~  to the Uroiitc eshte, which 
i i i  that case ought to be procured for him, or if that carinot be, then to the value of 
the Bronte estate, to be made good out of the personal estate of Earl Williani, ani1 
invested in the purchase of ~ r ~ g ~ i ~ h  lands, to be settled p ~ i ~ s ~ ~ a ~ i t  to the wiII of 
~ i s ~ o ~ ~ ~ ~ t  ~ o ~ ~ t i o ,  

Tu c o r ~ s ~ d e r ~ ~ ~  the ~ ~ s t e r ’ s  report and the e~ceptioti~ thereto which remain to he 
c o ~ ~ s ~ ~ ~ ~ r e ~ ,  it a ~ ~ e ~ r s  to me, that it will be most c o ~ ~ ~ e ~ ~ ~ e i ~ t ,  first, to state, 
~ I i s t i ~ ~ t l y  11s I earl, the several ~ropositions ivtiich are expressly stated or clearly 
irivolved in the Master’s fittrlirigs ; md, seco~i~ly,  the several pi~opositjo~is which are 
expressly stated, or clearly irivolved i n  the several grounds atrcl reasons on which the 
F ~ a ~ n t i ~  has f o u i ~ ~ e d  his exce~tio~is. I shall then state the c~~iclusio~is to which X 
have arrived, after the best and most careful coriside~~tioii which f have been ahle to 
give t a  the evidence. 

~~~~ The law of a f o r ~ i ~ ~  cou~~t ry  i s  to be ~ r a ~ ~ e ~ ~  as B n ~ a t t e ~  of fact by the 
t e s t i~ony  of ~vitnesses. The Judge is iiot supposec~ to know all the a L ~ t ~ ( ~ r i t i e ~  
a ~ p ~ i ~ ~ l e  to the case, or ~ ~ r h e t h ~ r  any older laws or aLithorit~es which may be cited, 
h;we been repealed or altered by subsecpeirt laws or aathoritics, or what are the 
rulea of constructioIi properly applicab~e to  the ~~itharit ies tvheti ~~seertaii~er~. 

fn  the case of c o r ~ ~ i c t ~ i ~ g  evidence (which ~ i ~ ~ f o r t ~ I ~ ~ a t e 1 ~  ex6sts here), nncl in the 
a b ~ e ~ c ~  of all a ~ ~ ~ u a t e  n?eaI~s of ~seertaii~ing what is the amoutit or degree of 
~ a ~ i ~ ~ ~ ~ c e  which ought to be justly reposc~ in  the t e s t i ~ o ~ ~ ~  of the respectiv~ 
~ ~ i t ~ e s s e s ,  the ~ i ~ c L i ~ t ~ e ~  of c ~ ~ m i ~ i ~  to a ~~tisfact0i.y c o ~ ~ c l ~ i ~ ~ o ~ ~  are, p e r h a ~ s ~  
irisuperable. I have endeavoured, in the co~isic~erat~aIi of this case, to apply the 
prineip~es, to which I adverted in giving my opinioa upon the ~x~cpti[)ris which 
r ~ l a t e ~  to the adm~ssibj~ity of evidence ;--where thc t e s t ~ ~ i o ~ ~  itself has a p ~ e a r e ~ ~  to 
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rert&-e it, 1 have cautious~y referred to those authorities to which I was distinct~y led 
by the testimoriy ; I have riot gorie further in reading a ~ ~ t h o ~ i t ~ e s  and text. writers ; 
awl 1 have certainly oniitked no trouble, irr the effort to come to right conclusioris ; 
but it woutd be fruitless tt, sttentpt aiiy n ~ i r i u ~  detail of the reasons, hp which, after 
the hest ~ ~ y e s t i ~ a t ~ o i i  I could give to the subject, my opinion has been formed. 

The ~onclusio~s to which the Master has been led, by his cons~~leratior~ of the 
evidence, are s ~ ~ ~ s t a n t ~ a l ~ y  t o  this effect. 

1. Horatio Viscount Nelson was, uiider the grant to him of the Bronte estate, 
entitled to hold the same to him and the heirs of his body, according t,o the law of 
f6611 the Frauks, with power to appoint a smcessor, who s h o ~ ~ c ~  receive, from the 
Crown of Sicily, ~ ~ y e s t ~ t u r e  thereof, to be held hy him arid the heirs of his hocly, 
according to the law of the Franks. 

2. He had no power to alienate the est~te,  except by e x ~ ~ c i s ~ ~ ~ ~  his power to 
nontinate B successor, who was to hold a c c o r c ~ ~ n ~  to the terms of the grant, and by 
~ ~ o n i ~ n a t ~ t ~ g  a sL~ccessor, his power of aiiertating was exhausted. 

3. S e  held the estate as a iiohle lief in f ~ ~ p ~ ~ ~ ~  w: pacto et ~uuitltmtit%i,r.iT~ci~iis. 
4. The proper atid only efTect of his wilt, as to Brortte, w a s  to appoint his brother 

j ~ ~ i l ~ ~ ~ ~  his successor, and thereby erititle him to receive i I~~~es t i t t~re  under the 
ori@tiat grant. 

a. No eatate or interest i r r  the land passed hy the will alorie to the trustees, to the 
successor, or to any other person. 

6. The trustees, as such, ancl Williani Earl Xebon hacl riot, eithcr together or 
separately, any power to procare the eRtate to be settlccl or conveped to the uyes or 
upon the trust eoritairied in the will, or arry o'wer to sell the estate, or gire to the 

7. But ~ ~ ~ ~ ~ ~ ~ r n  Earl Eelson, as feadd nominee, took and heeame seized oE t l ~  
estate under the original ~ r ~ i i t ,  to be held to him arid the heirs of his body, a c c Q r d i ~ ~ ~  
to the law of the Franks, as a noble fief i$h ntpifr, PZ p r f o  e[ ~ ~ ~ ~ ~ ~ ~ ~ ~ e ~ ~ ~ i ~  z ) i , ~ ~ ~ , ~ i ~ ~ . ~ ,  i,rb 

@62] 8. And upon the a ~ o ~ i t i ~ i i  of feutfa't t e n u i ' ~ ~  i t1  Sicily, and the changes 
thereby made in the genexd law of Sicily, jYilGam Earl Nelson hecanre the absolute 
mvnes of the estate in fee-simple. 

The Maater's ~ I ~ ~ ~ ~ ~ g s  expressing or ~ ~ I v o l ~ ~ i t ~ g  these ~ ~ o p o ~ i t i o ~ i s  are excspterl to hy 
the Plaintiff, who atleges that the Master onght to have eonie to conclttsians in CDII- 
formity with the follo~~ing p ro~os i t~o i i~  :-- 

1. Noratio Viscourit NelaoIi held the estate as tenant in capite of the Crown, as n 
fe'elidum nmum and as a fiudwn nobile, and as a feurhitri z h i p t q w i i ~ t i ~  or dqcnoans, or in 
foi*nui lao$. 

5. ~ o i d i n g  the estate imder the three ~~~~/~~~~~ dese~i1)ecI in the 6 ~ ~ h t ~ i  ~xeeptio~1, 
he had power, by his will, to authorise sricl empower any one or more trustee, or 
trustees, to sell and dispose of the estate to ariy person, for a price i a  money, to 
receive the mortey 0x1 the trusts of the will, ani? to cause or procure ~ n ~ e a ~ i ~ a t i o n  of 
the .ji$ to be grauted to the purchaser. 

3 .  Such a t a t e  in the lands, arid such right to claim i ~ i ~ ~ e s t i t ~ i r e  t h e ~ ~ o f ,  passed or 
was given by &he wiil to the trii~tees, or to Earl Nelson, as enabled them, or one 
of them, to sell the estate, for a price, in money to ha received and ~~~ves t e t l  on the 
trusts of the will, and to cause or procure iri~rest~ture thereof to he g r a n t e ~ ~  to the 
purchaser. 

4. The t r u s ~ e s  or one of them havirig the power to sell the estate, it was 
ob1i;;iltory upon them to exercise that power, in order thereby to perform the trusta 
by the will declared in the event of a sale. 

E5631 5. Not~~~thstarIdirig the investiture of Earl V'illiam, he took an estate which 
~ e r ~ ~ j t t e ~  him or the t r~~stees  to sell the estate, which orrght accord~n~ly to have been 
sold. 

6. And ~bs well before as t ~ ~ ~ r i n g ,  and after the period ~ e t ~ v e e j ~  1813 and 1818 
(wheii the changes in the Hieitian law were c o n ~ p l a t e ~ ~ ~ ,  the estate of ~roii te,  or the 
estate of Wiiliam Esrl Nelsoa ancl Willitwn Easlewood, in respect thereof, continued 
sul~ject and liable to the trusts of the will, so far as they regard the sale of the estate 
arid the ob~iga~ion 60 sell it. 

ptirchaser right to claim iIi~iestiture uiider t B e grant. 

j@i*l?l4 S t l i C t d .  
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The f u n d a m e ~ ~ ~ l  difference between the two sets of propo~it~ons, which f have 
thus stated, seems to consist iir this ; that the p~.opositioI~s oil which the ~ e f e ~ i d a t ~ t s  
refy, rmt 0x1 the o p i ~ ~ ~ o ~ i ,  that the power of ~~ominatiIjg a siiccessor did iiot alter the 
nature of t h e ~ ~ ’ ~ ~ e ~ ~  by the other eIauses of the r t ,  further that1 wad3 ~istitictIy 
e x p r ~ s ~  ; whereas, $he pr sitions on which the elies rest 011 the opinioa, 
that the estate in the ha of Lord Xelson \va e, either because i t  
j ~ 7 ~ ~ z i ~ t / ,  ~ ~ ~ ~ & ~ ~ ~ ,  or because the power of itomiI~ati1~~ a successor coiiverted iti into 

By the charter of Ferdiriaiid the IVth, the estate of Broute was constituted ;I 
duchy, arid was granted to Horatio Lord Nelsoti, to be held by him and the heirs of 
his body, aceordi~~g to the laws of the F r ~ ~ ~ k s ,  by which, in the succes~on to the 
estatm, the elder was preferred to the youitger ~ J ~ o t h e ~ s ,  asid males were prefcrred to 
females. 

~ c c o r ~ i n ~  to the laws of Sicily then in force, i L  is, f think, a ~ l ~ ~ i t t e ~ ~ ,  that a11 estate 
thus granted, without airy IS641 additiotia~ formula, was a itoble aird pactiot~ated fief, 
which was to be held in ~ ~ r i ~ u ~  drictri. 

But the Plaintiff cotiterids, that the clause i t t  the grant, \vhere~~y the gt’a~itee, in 
failure of heirs male of his body d e s ~ e t ~ ~ ~ i t ? ~ ,  was empowered to t t o ~ i ~ ~ a t e  whom he 
pleased ta be his s~~ccessor, had the elfect of n ~ a k i i i ~  the estate, i n  the hands of Larcl 
Selson, a ~~~~~~~~~ t ~ ~ ~ ~ ~ ~ ~ r ~ ~ ~ ~ ~ ~  with %I1 the ~ncideIits a t t ~ ~ ~ e ~  to that s p i e s  of fief, 
arid that, with respect to the power of dienatiirg, the etfect of a power tu qpoirrt a 
si~ccesso~ was eqLi~v&lent to, or even greater than, a clause of (‘ ctri tlt&r.it ” it1trodiicec.l 
into the grant. 

On the part of the ~ ~ € e r ~ d a r ~ t s  this is  clerlied ; they admit that Lord Nelson had, 
incleed, ait absol~te power to appo~iIt a s~iccessor, and, by such ~ p ~ o i ~ ~ t n i e ~ i ~ ,  to ~ ~ e ~ ~ r ~  
from the ~~~~~ ~ ~ ~ ~ c ~ ~ ,  which, iii the ~bse!~ce of such ~ ~ ~ p o i ~ I t n i e ~ i t ,  ~ v o ~ ~ ~ d  have goverired 
the s~eeess i~n  from himself personalIy j but that by the very terns of the gram, the 
su~eesaor was to hold ~ ~ ~ ~ ~ ~ t , ~ ~  ~~~~~~~~, and irt the hizrtds of the a p p o ~ ~ t e c ~  successor, the 
jkf ivaa to be noble, ~~ctioIiilted, ancl held a6cording to the law of the Pranks. 

Supposi~g that the power ~ i i ~ h t  have beeii exercised by not inter &os, i t  may have 
been, that Lord Kelson ~ersoi~ally, might have sold or co~~tracted to sell the estate, and 
have thereupon ~ i o r n ~ r i ~ t i e ~  the ~urchaser (being il proper persori) to be his successol*. 
But the pwer of ~ 1 ~ e ~ i ~ t ~ I ~ ~  is to be de t e rn~ i~ke~~  with ~ e f ~ r e r i ~ e  to the terms of the 
grant, and a ~ t ~ o ~ ~ ~ ~  Lord Nelson was, by pecLIliar ~ o ~ i r ~ t y  sad a3 a specid f ~ ~ v o ~ ~ ~ ~ ~  
empowered to iiomitiate a successor, who \vas not one of his own kiirdred, atid might, 
pe~~onally, have availed h~mseIf of such power to effect a sale, it does iiot thence 
[565] follow, that the jkd was to be considered iis a j’t!dut/i tZegc~ncrans, or that the 
jbrnd YtricttE was to be departed from, aiiy further than was warrsntcc? by the express 
words of the grant, The successor was to receive a noble and ~ a c t i o t ~ a t e ~  fief, the 
a~~eceasi~n to which was subjected to the I t ~ m  of the Franks, it\td must have heett a 
person proper to receive jii?~estit~ire of atirt to enjoy such an estate. 

The ~ l a i n t i ~ ,  a l ~ ~ g ~ n ~  that the clause for t ~ o n i i I ~ ~ t i r i ~  a. s ~ ~ ~ c e s s o r ~  did ( n o t ~ v i t ~ ~  
s ~ i i d ~ i ~ ~  the other clauses in the grant), make the fief f ~ i r & i . m  ~ ~ ~ ~ J ~ ~ ~ u ~ ~ ,  a‘lleges also, 
that the fief was aIie~iab~e as ~ ~ ~ ~ ~ 1 ~ 1 ~ ~  T # ~ f t / ~ ~ ;  atid i t  seems, that in ord~nary eases, U 
~ ~ 1 1 ~ ~ 6 ~ ~ ~  n,mm was alienable by the grantee, but %tot uI~iversa11~. I think the evidence 
sham, that the ~ r a i ~ t  might be made on such terms and co~id~t~oiis as to prevent 
~ i i e ~ ~ t i o n  even of ~~~~~~?~~ ~ ~ ~ ? t ~ ~  either alto~ether or other~vise than in a p a r t ~ c ~ ~ ~ i ~ r  
manner ; arid i t  appears to nw that the coriditions of the gmi t  iiow in question are of 
that kind. If this fief was known or i~iteiided to be subject to the o r ~ ~ ~ ~ a r y  irieideirtb 
of ~ ~ ~ ~ d ~ q ~  ~m~~~~ and as such to he capable of alienat~oti at pleasnre, i t  would have 
been superfluous to provide for alienation or departure from the j b r m  si!t*ictci, by the 
special grant of a power to IIoniitiate U. succe. ’ ssor. 

And I have there~ore, and after c o m ~ ~ ~ r i ~ ~ g  ~ o ~ ~ t h e r  the ~ ~ e p o s ~ t i a i ~ s  of the 
witnesses on both sides, come to the coiiclusiou, that in the b a d s  of Lord NeIsort, the 
fief, t ~ o u g h  al~ex~ab~e in a ~ ~ r t ~ c ~ i l a r  ni~~~t~er, was r%ot ~ ~ i ~ ( ~ ~ ~ ~ ~  ~~~~~f~~~~~~~ or in jkirc~ 
lm$, and that, a l t i h o u ~ ~  it  WRS , ~ ~ ~ c ~ l ~ ~ i ~ ~  n ~ ~ ~ ~ ~ ,  i t  IVM not ~ ~ ? 1 ( ~ ~ 6 ~ ~ ~  ~~~~~1~ with the  
incicleiiti of ~ ~ l i e ~ ~ a b i ~ i t y ,  which ~ i ~ g h t  have attended &i&w TWLWL not graiited oxt the 

fftUI1LttB ~ ~ r ~ ~ ~ ~ ~ ~ ~ i ~ t i ~  or l l ~ ~ j ~ ~ ~ ~ ~ ~ ~ ~  or in JC’)’.NUi liwgd. 
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Nelson { ~ ~ t e r ~ ~ a r d ~  Earl Nelson) and ~ ' ~ ~ ~ i a m  Haslewood to succeed on his death to 
the Duchy and estate of Bronte, upon the trusts of his rvilf, and the first beriefic~al 
use '1va8 limited to William Earl Nelson for life. 

The first question upon the will is, whether it operated as a ~ i o i ~ ~ ~ ~ i ~ t i o ~ ~  or 
a p p o ~ n t ~ e n t  of a successor. 

If it did, it should seem, that the successor so a p p o i ~ ~ t ~ d  would, as ~~ominee of 
the grantee having the power, take the estate under the grant, with all the powers, 
restrictions, and iiicideiits thereto annexed by the law of Sicily arid the cortditioris of 
the grant. 

If the will did not operate as the appointment of a successor, the successor 
entitled to ji~vestiture would have to be ~etermiried bv the course of succession 
author is^^ 'by the lam of Sicily, and, in default of issue of Lord Nelson, his brother 
TT'illiam Earl Nelson would, as next heir mde co~lateral~ have been lawful successor. 

No particular form appears to have been necessary to give validity to the rtomina- 
tion or appo~ntment of a successor ; but, for reasons given hy same of the witiiesses, 
tnw persons coufd not be legally a p ~ o ~ t i t e ~  joint $ucce~sors, and the ~vitnesses for the 
Plaititi~ do not seem to hiwe considered that the will clid operate as the ~ ~ o m i ~ i a t i o ~ i  
or appoin t~ent  of a successor, hut gave to the trustees an authority which, in their. 
view, was a. m~ndate  to sell. Their opinion seems to be, that Lord Nelson himself 
might have sold, and that he had power to authorise his f i~~ic ia ry  heirs to do all that 
he might have done himself. 

[&7] Now the power which Lord Nelson had to sell, if i t  depended upotr'his 
power to a point a successor, was not executed by him otherwise thnti by his will, and 
if his will l i d  not operate as an execution of the power, the power was not a t  all 
exercised ; and as i t  is ~istiK~ctly stated by the witnesses, arid particular~y by the 
P ~ a i n ~ i ~ s  witness Viola, khat the power was ~ r ~ ~ t e i ~  to  rat^^ a ~ o ~ ~ ~ ,  ancl conld not 
prss to his fidueiary heirs, i t  cannot be alleged, that, on this ground, he could 
authorise his fiduciary heirs to do all that he might have done himself. 

The opinion rests, as I supposc, upon the notion that the estate orfief was held hy 
Lord ~ e ~ s o n ,  either ~~~~~~~~~ ~ ~ ~ ~ ~ n ~ ~ ~ ~ s  or as ~ ~ i ~ ~ 7 ~ 7 r ~  '~~ozltcif~,  with an ~rieideI~ta1 power 
of free and ~ n r e s t r i c ~ d  alienation. As$umin~ this notion, the witttesses consider (at 
least so it seems) that Lord Nelson had power freely to sell the estate, not only by 
his own peraanal act or norninatioii, but by his agents or trustees appoirIted by his 
will for that purpose; and if it appeared that Lord Wetson h im~e~f  had a power so 
general and free, and if the power given, or meant to be given to his trustecs try his 
mill, was not discretionary, but mandatory, as the witnesses also suppose, it might 
have been right to say (as they do). that until the investiture of Earl William, the 
trustees might have sold the estate. 

But the whole inferewe rests upon the correctness of placing the estate or fief, 
which Lord Nelson held, under the class of ~~~~~~~~~~ ~ o v ~ ~ ~ ~  or f ~ ~ [ ~ u ~ ~ ~  ~ ~ e g e ~ e ~ a n ~ ,  and 
then attributing to it the coRseq~~erices usually a t t e ~ t ~ ~ i i g  iiefs properly within such 
classification or nomenclature. This does riot seem to me a concliisive, or eveit 
safe mode af r~soning .  The power of dealing with the fief must depend on the 
~ ) e c ~ ~ l i a r  c o n ~ ~ t ~ o n s  of the grant [6@] and on the ~ e n e r ~ l  law app~icable to such cases, 
ilnd the evidence for the ~ e f ~ n d ~ i ~ t ~  appears to me to shew, that upon the death of 
Lord NeIsolf, his successor, whether appointed by his will and so acquiring his right 
as nominee under the grant, or indeperidentIy of the will, or of any nomination, and, 
iu d e f ~ u ~ t  of issue, ~ q ~ ~ i r i r i g  his right tinder the geItera~ law a f f ec t~n~  the estate 
granted, became entitled, not to a f ~ i ~ ~ ~ ~ L 3 n  nOlrtfrL or f ~ i k l ~ ~ ~ ~ ~  i ~ ~ ~ ~ ~ ~ ~ a ~ ~ ~  but to a ~~~~~~~~~~~ 

iiobile st  antiquunb to be held in fo imt.  stribil. 
It seema to have been considered, on the part of the Plaintiff, that the nomiriation 

of two trustees or fiduciary heirs, and the subsequent limitation of the first; betiefieial 
interest to ]Earl Wiliiam for life, did not, by the 1aw of Sicily, amount to the appoint- 
ment of a suc~ssor .  

But no peculiar form of a p ~ o i n ~ ~ ~ n t  being necess~ry, the ~ e n e ~ c ~ a 1  interest aud 
substance of the estate having been given to Earl Wiliiam for his life, he beiri 
entitled to the ~~q~~~~~~ or ~ l ~ ~ t ~ ~ ~ i ~ f ~ ~  utile of the property, and having actually receives 
iIive$tjture, as successor i~oni~nated IJY the will, I consider myself boutid, in co~)formity 
with the evidence fop the ~ e f e ~ i ~ ~ I ~ t s ,  to cottclude that Earl ~ ~ i ~ ~ ~ a r n  was, the will, 
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duly appointed successor to the estate, ancl was, as such, etititled to claim 
in yest~ture. 

The law of Sicity did not admit of a settlemerit or CoIi~~eyaIice of the estate, with 
a rule of successioti conformable, in a11 respects, to the l i m i ~ t ~ o n s  ~lirected by the will. 

If i n v ~ 8 t i t ~ r e  were elaimed by arid granted to Earl ~ ~ ~ l ~ i a ~ ,  he would, by the law 
of Sicily, have an inaI~enable estate, d~ceIidible to his son, who was then living [669] 
and to his male issue (if it should be continued), without limit. So far the succession 
by the law of Sicily would be substantially consistent with the limitations containcd 
in the will of Viscount Nelson. 

But if the nide issue of Earl William should fail (which ererit happened), the 
succession would, by the effect of the grant and of the law of Sicily, p s s  to his 
daughter, now the Defendant, Lady Bridport, instead of passing, as was intended by 
the same wilt, to Susanrrah Bolton, the Plairitiff’s grandmother ; and if Earl Williarn 
should die without issue (male or female), the ~uccession would then, by the law of 
Sicilg, devolve on Mrs. B ~ ~ t o n ~  if living, and thus bring the sL~cce~sio1~ into 
siibstantia~ c o I i f o ~ i t y  with the ~ i m i t a ~ o n s  again. 

The failiire of the male issue of Earl Nelsort was, no doubt, a possible event. The 
continuance of such issue was also possililtl, p e ~ ~ ~ a p s  not improba~le. 

It was desirable to provide for a contingent failure ; but i t  appears to me, upon 
the evidence, that the contingency, i f  it could be provided for a t  all, could orily be 
provided for by selling the estate and investing the produce in English lands ; and 
then arises the important question, whether the estate could have been sold upon the 
death of Lord Nelson. He inteucled to give a power of sale ; and, from the state- 
merits made before the Master, it does riot appear that the trustees at the time felt 
any doubt as to the validity of the power. It is said, indeed, that William Earl 
Nelson was desirous to sell it and to invest the procluee iri the purchase of lands in 
England, to be settled up011 the trusts declared in the will ; but that his sisters (who 
were ~ n s u l t e d )  being of a different opiriioo, no attempt to sell was made. 

[57Q3 On coI~sidering the c i r c u ~ ~ n c e s  under which the Bronte estate was 
granted, some partici~tiori in the feelings, which Mr. H~sle~vood says were expressed 
by Mm. Boltoii and Mrs. ~ a ~ h a n ~ ,  might perhaps he excused. Few persons would 
probably have not been desirous to preserve, as long as it could be, the co~iriectio~~ 
bettveen the title of Nelson ancl the title and estate of Brorite ; few would not have 
shrunk from the thought of severing them, immediately and for ever, by a sale of the 
Bronte estate. 

But, independently of any feeling of this kind, the question now is, whether, 
under the grant, the trustees of Lord Nelson could have sold the estate, and, upon 
consideration of the evidence, arid thinking that, upon the death of Lord Nelson, 
there was a lawful successor, I am of opinion, that he had not a valid power to alter 
the rights of that successor, by an authority to sell given by will ; 1 think that Earl 
Nelson, as lawful successor, became entitled to the estates, with all the rights, arid 
also with all the restrictions incident thereto by the Sicilian law, arid that, as the law 
then stood, the estate was inalienable by himself, arid was clesce~dibl~ from him to 
his male issue, and, in default of male issue, to his female issue. 

The incidents to real estate, the right of ~1ienatiI~g or limiting it, and the course 
of a u c c ~ a ~ o n  to it, depend entirely on the law of the country where the estate is 
situated. Lord Nelson having accepted this Sicilian estate, could deal with it only as 
the Sicilian law allowed: he had a right to appoint a successor, but no right to 
modify the estate, interest, or power of disposition to which the successor was 
entitled by the law of Sicily. The successor became the holder of the estate, [871] 
subject to the incidents annexed to it by the grant and the law of Sicily, arid no 
others ; amongst the incideots was, a particular course of succession, different from 
that which Lord Nelson had directed, or expressed his wish atid intention to direct, 
and the necessary conseqiience appears to be, that no operation or effect could be 
given to the expressed wish and intention, as to the succession to the estate itself, 
beyond that which the law of Sicily allowed. Giving effect to the will, so far as the 
law of Sicily allowed, a successor was appoir~~cl ,  and Earl Nelson became ent~tled to 
in~~es t~ tu re ;  but the investit~Ire was to follow the condit~ons of the grant. The 
successor, t h o u ~ h  r ~ o m ~ n a t e ~  by the will, took the estate under the grant; and the 
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course of succession thereby provided (thmgh it coincided with the first limitations 
in the will) might iead, as, in faet, i t  did SubsequentIy bad, to a d e ~ r t u r e  from them j 
but the ~ ~ e q ~ e ~ c e  appears to have been inevitabfe. 

Moreover, as the testator could not subject his successor to a courm of succession, 
diEerent fzom that which accorded with the grant and the law of Sicily, so neither 
muld he subject %he successor, as such, to any duties or obligations, different from the 
duties and obligati~ns which, by the grant and the law of Sicily, were annexed to his 
holding. The successor, holding by the law of Sicily, had, at that time, an inalienable 
estate, and any authority or direction to sell it  was inoperative ; and I am unable to 
find, an consideration of the evidence, any sufficient reason to think, that the case was 
different before or after the investiture of Earl William. When the will of Lord 
Nelson first spoke, i,e., immediately upon his death, the nomin~ t i~n  of his successor 
was complete, and no other person could have cfaimed iIivestittire, and as coniiected 
with this estate, if he accepted it, he E5721 had the right and duties which the law of 
Eticily annexed to i t  and no others. 

I t h e r e ~ r e  think, that the trustees could not have made a valid sale, and couId 
not have entitled the purchaser to invest~ture, and that they, being unable either to 
execute the trusts s p e c i ~ ~ i l y ,  by procuring a settlement to be made according to the 
expressed wishes of the testator, or to execute the power of sale, aud thereby aquire  
the means of pirrohasing English estates of which such 8 ~ettlement might have been 
made, were under the necessity of submitting to the law of Sicily, and that by doin 
80, they secured and effected the execution of so much of the trusts of the testators 
will aa could, by the law of Sicily, be carried into effect, 

Earl Nelson, being one of the trustees of the will, was bound to do all that he 
could to perform the trusts according to the testator’s intention, so far as the law 
enabled him ttrdo, and he or his estate would have been justly answerable in this 
Court for any w ~ l f ~ l  n e ~ e c ~  or v~o~ation of his duty, but the will, as to the Bronte 
etdate, appears ta me to have been executed, so far as i t  could be. I think that the 
omission to provide for the contingent failure of the male issue of Earl William waa 
unavoidable, and that the subsequent alteration of the general laws of Sicily cannot 
be deemed to have revived the e x e c u ~ r y  nature of the trnsts. 

Earl Nelson, the duly nominated successor of Lord Nelson, the grantee, had 
obtained the only estate which the law of Sicily allowed him to have, an inalienable 
eatate ~ a c ~ n d i b I e  in a particular manner. By an alteration in the general law of 
Bicily, that estate was afterwards enlarged, and Earl Nelson became the absolute @73J 
owner of it, with a free power of disposing of it aa he pleased. 

By his will, 
the earl gave it to Lady Bridport, who would have taken it under the grant and the 
investiture, if the law had undergone no change (after the investiture) and, aonse- 
quently, no question arises in that respect ; but I apprehend, that she could not have 
~ ~ p l & ~ n ~ ,  if he had given the estate to any s~ranger, any more than a remainder- 
man under an English or Scotch settlement could complain of, or claim remedy 
against, the effect of a general law, which might give to a prior tenant in tail, a 
greater power of alienation than he before possessed. 

And regarding Earl Nelson as lawful succe~sor in ~ossess io~  of the estate, with all 
the legal i n d e n t s  annexed to it by the law of Sicily, I am of opinion, that upon tbe 
alteration of tke law, he became entitled to the same property, with all the incidents 
annexed to it by the Bew law, 

Being one of the trustees of the will, he was bound to do all that he could to 
perform the trusts, ~ c o r d i n g  to the expressed intention of the testator, and was 
answerable in this Court, for any neglect of his duty. But whether he did or omibted 
to do anythin which, by the law of England made him answerable or his assets 
liable in tkis & urt, under the law of election or otherwise, is a question not now 
under consideration, and having regard to the law of Sicily, I am of opinion, that, 
wording to the evidence, which is,  unfort~nately, coti tr~ictory in many i ~ p o r t a i ~ t  
points, I am, on the whole, of opinioxi- 

[674] I. That the Bronte estate could not be oonveyed or settled, with a succession 
~ n f o i ~ a b l e  wibh the limitations ~ n ~ ~ i ~ e d  to be secured by the settlement directed by 
the will, in all reapects, or to any extent greater than was provided by the inyestiture. 

B 

No compIaint of this can, I think, be justly made by descendibles. 

R. m-8 
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2, That the trustees named in the will, or William Earl Nelson as sucoeesor, had, 
a& the time of Lord Nelson's death, no power or authority to make a valid sale of the 
estate, or to  cause investiture thereof to be g r a n ~ d  to a n ~ m ~ n e e  of their own, as 
p ~ e h ~ ~ r  or otherwise ; and 

3. That the alteration made in the law of Sicily gave the absolute o ~ e r s h i p  of 
%he e&te to William Earl Nelson, and that the estate did not continue to be, and did 
not then hecome, subject and liable to the trusts of the will, so far as they regarded 
the Bronte estate. 

I think that the Master's findings on the several matters which are the subject of 
the several exceptions now under Co~sideratioIi, viz., the 8th, 9th, loth, l l th,  12th, 
13th and 14th are s u b s ~ n t ~ ~ l l y  ~orrect, thet the grounds on which the exceptions are 
s u p ~ r ~ ~ d *  are not e s ~ b l ~ ~ h e d  by the evi~ence, and, therefore, that the e~ceptions 
must be overruled, 

PJoTrc.-!L'he exceptions having been disposed of, the case stilt remains to be heard 
on f u ~ h e r   direction^. 

[6?5] RIGBY v. PINNODK. Nm. 3, 1845, 

The Court will not prospectively dispense wilh the usual oath of the messenger to 
whose custody an answer is confided. 

Nr. Ki~dersley and Mr. Hal~et t  moved for a commission to take the ~efe~~da1it 's  
answer &broad, and that it might be received without the oath of the messen~cr. 
They cited Cca v. ~~~~ (2 Yes. & B, 168), and referred to a recent case of Reed v. 
O'B&m. (Rolls, 4th Nov. 1864, in which the answer had been taken in Russia, and 
sent by post to the ofhe of the Clerks of Records and Writs. No point was, however, 
decided in it.) 

THE ~ A S T ~ ~  OF THE ROLLS. When by acc~dent the answer has been uns~ led ,  the 
Court has taken on itself to consider whether it faidy arrived a t  the office, in the same 
state in which it was delivered to the messen er ; but I am nut aware of any case in 

messenger. 
I do not feel a t  liberty to dispense with the ordinary rule of the Court, and, 

unlesa some arrangement be made between the parties, take all that is asked by this 
motion, except the dispensing with the oath of the messenger. 
Mr. Tarner made a, similar ~ o t i o n ,  w h i c ~  
Mr. Cairns opposed, and a similar result ~ o ~ ~ o w e d .  

which the Court has prospectively dispense d with the security of the oath of the 

Notice of an ~pplica~ion, under the 33d Order of May 1845, to a~poiii t  ~uasd~ans ad 
12m to infants whose father was dead, was served at  the house of the mother and 
her second husband with whom the infanta were residing, Held, sufficient, 

Mr. Bloxam applied for the appointment of uardians ad litem to infants under the 
32d Order of May 1845. (Ord. Cart. 297.) !'he father of the infants was shewn 
by evidence to be dead, and the infants were residing with their mother and her 
second husbai~d. 

The Lci30tiee of such ~ p ~ l i c a t i o n ~ '  waa served at  the house of the ~ o t ~ e r  and 
second husband. 
THE MASTER OF THE ROLLS held this sufficient, and made the order. 


