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a tropical climate are more or lees liable, just as persons exposed to the other natural 
cause8 t o  which we have referred are liable to disastrous conseqiietices therefrom. The 
deceased, in the discharge of his ordinary duties about his ship, became thus affected 
and so died. 

We think, for the reasons we have given, that his death must be considered as 
having arisen from a natural cause,” and not from Ii accident,” within the meaning 
of this policy. There must be judgment for the defendants. 
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Judgment for the defendants. 

Y 
E4811 Ex PARTE ANDERSON (a). Tuesday, January 15th, 1861. The superior 

Courts of common law a t  Westminster have jurisdiction a t  commori law to issue 
a writ of habeas corpus ad subjicieodum, to all parts of the dominions of the 
Crown of England, even to those in which an indepeiiderit local judicature has 
been established. Such jurisdiction can be taken away otily by express legislative 
en~ctment.-Accordingly, this Court granted a writ of haheas corpus directed 
to certain gaolers and others, in the province of Upper Canada, commanding 
them to bring up the body of A., a British subject, alleged to be illegally in 
their custody. 

[S. C. 30 L. J. Q. B. 129;  3 1,. T. 622;  7 Jur. N. S. 122; 9 W. R. 255.1 

Edwin James moved that a writ of habeas corpus ad subjiciendum be issued to  the 
sheriff of the county of York, in Catiada, arid to the Keeper of the gaol of Toronto in 
tha t  county, to bring up the body of John Anderson. 

The motion was made on the affidavit of Louis Alexis Chamcrovzow, of 27, New 
Broad Street, in the city of London, secretary of The British arid Foreign Anti-Slavery 
Society ; which stated that John Andersou, of the city of Toronto, in Her Majesty’s 
province o€ Canada, a British subject domiciled there, was, as the deponent believed, 
illegally datained in the criminal gaol of the said city against his will, riot having been 
hgally accmed, or charged with, or legally tried or senteiiced for, the commission of any 
crime, or of any offence against or recognized by the laws in force in the said province, 
or In any part of Her Majesty’s dominions; and not heing otherwise liable to be 
impriaoned or detained under or by virtue of any such laws: arid that, unkess a 
peramptory writ of habeas corpus should immediately [488] issue, the life of the said 
John Anderson was exposed to the greatest and to immediate danger. 

Edwin James, for the writ. The Crown, through the superior Courts of West- 
mirieter, has pawer to issue the prerogative mandatory writ of habeas corpus to any 
part  of the Queeii’s dominions, and therefore to Canada. Stat. 14 G. 3, C. 83, “An 
Act for making more effectual provision for the government of the province of 
Quehec in North America,” recites in the preamble that the countries, territories, 
and islarida in America,”dealt with by the Act, were “ceded to His Majesty by the” 
i‘trtaty of peace, concluded at Paris on 10th February, 1763 ’I; atid, by stat. 31 G. 3, 
c. 31, s. ‘2, the province of Quebec is divided into two separate provinces called 
the province of Upper Canada and the province of Lower Canada. [Hill J. I observe 
th,& rtat. 14 G. 3, e. 83, enacted, by sect. 8, “ that  in a11 matters of controversy, 
relative to property and civil rights, resort be had to the laws of Canada, 
as the rule for the decision of the same ; ” and, by sect. 11, that the criminal law of 
Englsud wa8 t o  be continued in force in the province.] There can be no doubt 
but that  the writ of habeas corpus may issue to Canada. I11 delivering the 
judgment of this Court in Leonarcl Watson’s G‘use (9 A. gd E. 731, 782), Lord 
Denmao C.J. said, The dificult questions that may arise touching the enforcement 

should 

(a) In consequence of the decision i n  this case it has since been enacted, by stat. 
25 & 26 Vict. e. 20, s. 1, that no writ of habeas corpus shall issue out of England by 
au t lmi ty  of any Judge or Court of justice therein, iiito any colony or foreigri 
dominion of the Crown where Her Majesty has a Iawfully established Court or aourts 
of justice, having authority to grant and issue the said writ, arid to insure the due 
execution thereof throughout such colony or dominion. Sect. 2 provides that the 
Act shall not affect or interfere with any legally existitig right of appeal to Her 
Majeaty in council. 
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in ~ n g ~ a n ~ ~  of foreign laws, are exclu~ed from this case e t~ t i r e~y  ; for Upper Canada 
is neither a foreign state, nor a colony with any peculiar customs. Here are no 
mala p r o b ~ b i t ~  by virtue of a r b i ~ r a r ~  enactiner~ts; the relation of t n a s ~ r  and slave 
[a91 is not recogn~zed BE legal : but Acts of Parliame~it have decl~~,ed that the law 
of England, and none other, shall there prevail.” No precedent has been discovered 
of an actual issue of the writ to Canada; hut no distinctio€k exists, for this pu~pose, 
between tbat colony and any other part of the dominions of the Crown. In Bac. Abr, 
tit. Habeas Corpus (B), 2, under the heading, “To what places it may be granted,IJ the 
law is thus laid down : L( It hath been already observed, that the writ of habeas corpus 
is a prerogative writ, and that therefore, by the common law, it lies to any part of the 
King’s ~ o w ~ t i i o n s  ; for the King ought to have an account why any of his subjects are 
imp~~soned, and therefore 110 answer will satisfy the writ, but to return the cause with 
paratum habeo corpus, &c. Hence it was holtlen, that this  writ lay to Galais at the 
time it was subject to the King of England.” In delivering the judgment of the 
Court in 8e.z v. ~o~~ (2 Burr. 834, 855>, in which case the questiori was whether this 
Gourt had jurisdiction to issue a certiorari to Berw~ck-u~ori-~weed, Lord ~ana f i a ld  C J. 
aaid, ‘( Writs, not ~ ~ r ~ i ~ t e r i a ~ l y  directed, ~ 3 o ~ e t ~ m e s  c a ~ ~ ~ ~  prerogat~ve writs, h~cause 
they are supposed to issue on the part of the King,) such as writs of ~ a n ( ~ a m u s ,  
prohibition, h d m s  corpus, certiorari, are restrained by no clause in the constitution 
iven to Berwiok: upon a proper cass, they may iasue to every domiii~oi~ of thha 

8ram of England. There is no doubt as to the power of this Court; wbars the 
place is under the subjection of the Grown of England; the only question is, as to 
the propriety. To foreign dominions, which belong to a prince who succeeds to the 
throne af England, this [490] Court has no power to send any writ of any kind. We 
cannot send a habeas corpus to Scotland or to the Electorate: but to Ireland, the 
Isle of M m ,  the Platitations, and, (as since the loss of the Duchy of ~ o r ~ a ~ i d y ,  they 
have been considered as annexed to the Crown, in some respects), to Gueritseg and 
Jersey, we may ; and formerly, it  lay to Calais ; which waa a conquest, and yielded 
to the Crowrt of E~iglat~d by the treaty of Breti~ny.’~ In 1397, a writ of habeas 
@or UE, tested per ipsum regem et concilirim in p ~ r ~ ~ a m e ~ ~ t o ,  was sent to the goverrior 

to answer a charge of treasoii preferred against him by the Duke of ~ u t l a r ~ ( ~  arid 
others (a)’, [Cromptori J. That was B writ ad respondendum, which i s  on a different 
foot in^ from the writ ad su~jiciendum.] The following entry in 2 Ptlere Wiliiams’s 
Rep., p. 74, supports Lord Mansfield’s statement, alraady eitetl, that the writ may go 
to the Flantetions, (‘ ~ e ~ o r a R d u ~ ,  9th of August, 2723, it was said by the  aster 
of the Rolls to have been detertnined by the Lords of the Privy Council, npon an 
appeal to the King in council from the foreign plantations, Ist, tbat if there be a 
new and un~nhabited c ~ u n t r y  found out by English subjects, as the law is the 
b i r t h ~ i ~ h t  of evergr subject, so, wher~ver  they go, they carry their laws with them, 
and therefore such new found country i s  to be goverried by the laws of England : 
thou h, after such country i s  inhabited by the English, Acts of Parliamertt made in 
t d  E ngland, without n~miI ig  the foreign plantatioiis, will not bind them.” These 
dicta are in accordance with the general law of nations. Thus Vattel lays i t  down (a12 
that (‘ when a nation takes po~session of a dista~It country, and settles 8 colony there, 
that ~oun t ry ,  though s e p a ~ t e d  from the princjpa~ e6ta~Iishmeii~, or mother countryr 
naturally becomes tt part of the state, equally with its ancient possessions. Whenever, 
t h e r e f ~ r e ~  the political laws, or tr#aties, make no distinction between them, everything 
said of t b  terrikry of a nation must also extend to its colonies.” In C ~ ~ ~ ~ e ~ ~  V. Easll 
(1 Cowp. 204,208, 210) Lord ~a i i s f ie ld  C.J. pointed out that it is clear that a country 
conquered by the British arms becomes subject to the Legislature of Great Britain ; 
though the laws of such 8 country may be changed by the authority of the Crown. 
Be gave as instaric~s, amongst others, Berwjck, Gascony, Guienne, Calais and Minowa. 
[Cockburn C.J. At; the time of the decision in Rex v. CO& (2 Burr. 834), Berwick was 

of 8 afais, t o  bring up the body of Thomas, Duke of GIouceater~ then in cus to~y  there, 

(a)’ Rymer’s Fmdera, vol. 3, part. 4, p. 135 (Hague etlitiort, 1740). Sames also 
s t a t d  that he had found the following instances of writs having issued to Calais, A 
writ of amoveas manus, in 1363; of attachmei~t~ from the Court of King’s Bench, 
~ 8 ~ n g ~  the m ~ ~ o r ~  for d~sobeying a writ., i n  1364 ; and of i ~ i ~ ~ ~ i s i t i o n ~  to inquire into 
the goods of a felon, in 1374. 

(U)* Law of Nationa, book 1, cb. 18, sect. 810, p. 100 (Chitty’s edition, 1834). 
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not subject to the laws of Scotland. There was, consequently, tro superior Court with 
p.wrr to control p€oceedings instituted there, uriless the siiperior Courts of Westr 
minster had jurisdi~tiori to do so. Blackburn J. In the course of the judgment, Lord 
Mansfield C.J. says, (2 Burr. 855),  “The charter gives them” (the corporation of 
Berwick) “power to make ordinances with penalties of fitre and imprisonment : so a8 
they be reasonable, aud riot repugnant to the laws, statutes and custome of Englaud. 
fn short, they have no criminal law, but the law of E i i ~ l a t i ~ ~  ; and iio criminal jurisdic, 
1493 -tiorr, but with such a reference to the law of Englarrd, as tieceaaarily iriclades 
this  !hurt.” Can the same be said of Canadat Cockburn C.J. Cairada possesses an 
indeppsndent Legislature and an indepeiident judicature. Cromptori J. You must make 
out that we bave concurrent jurisdictioti with the superior Courts of Canada.] The 
mere fact that the Crowu has granted a local judicature to a colony, with the same 
jurirdiction, within the colony, that the superior Courts of Eirgfand have 0V61’ ttie 
whole of the realm, does riot, in the absence of express enactment to the contrary, 
oust the Crowri of its right to control the local Courts in the exercise of their juris- 
diction. There is a local judicature iri Ireland ; but, in ~ ? 6 ~ ~ r n ~ ~ s  (Vent. 35?), the 
Court seemed ko be of opinion that a habeas corpus niight be sent  to Ireland to remove 
a person taken in executiori upon a judgment there. [Hill J. A t  that time an appeat 
lay from Irdand to this Court. But appeals from the colonies lie only to the Queen 
in Couaeil.] Tbsre are several instances i t i  which the jurisdiction of the Etiglish 
superior Oourts to  issue a habeas corpiis to the foreign d~Initiioi~s of the Crown haa 
beeo considered. In Crawfurd’a Case (13 Q, B. 613) this Court appears to have thought 
that the writ, ad subjiciendum, PUIM a t  comtllon law to the Isle of Man ; at  any rate 
since stat. 5 (r. 3, e. 26, by which the island was vested inalieriably in the Ring and 
his ~ ~ c ~ ~ s ~ r 8 ,  as part of the dominions of the Crowr! of England, In  &’a: parte Lees 
(E. B. & E. 828) the Court refused a writ of error to bring up the record of the 
conviction of the prisorrer for a criminal offence, by the Supreme Court of St. Heleria, 
on the ground that the Attorney General’s fiat for the writ had not been obtained. 
C r m p t o n  J., however, E4931 afterwards gianted a writ of habeas corpus in that case. 
[Cromptoa J. I granted the writ as aricillary to the writ of error, which ttie Crown 
bad afterwards allowed to issue. Cockburn C.J. At the time of the n ~ g u ~ e i i t  of the 
question whether the writ of error ought to be granted, the Court seems to have 
doubted whether a writ of habeas corpus could issue to St. Helenn. I n  delivering the 
judgment of the Court, Lord Campbell C.J. says (E. B. & E. 834), ‘IN0 precedent” 
“of any such pr~c0ed~ng” as a writ of error or certiorari ‘‘ with respect to a ( l e p e ~ i ~ ~ ~ ~ y  
like St. Helens, for several cetituries, was brought before us ; aiid it was not a t  all 
explained in what manner our writs of error, certiorari or habeas corpus would be 
enforced in such clependeticies.”] I t  has been decided that the writ of habeaa corpus 
ad eubj~ciendum runs to Jersey ; Carus WilxML’s Case (7 Q. B. 984), Dodd’s Case (2 De G. 
& J. 510). [Hilt J. ~ u p p ~ s e  that we issue the writ ita the present case, atid that 
the parties to whom it is directed refuse to obey it, what remedy should we have?] 
The writr might then be enforced by attachment. [Hill J. Could we send our own 
officer to Canada for that purpose11 Yes, if necessary : and the attachment would be 
valid. The same difficulty, if it  be one, would arise in the case of an issue of the writ 
to Jersey. In the caae before th5 Court the interests of a British subject are vitatly 
affected. The Court will not, therefore, refuse to exercise, i t1  his favour, a jurisdiction 
warranted by uurnerous precedents, merely on the ground that there may be difficulty 
i n  rnforciag the writ, when granted. 

[ 4 s ]  The Court {a) retired for consu l t~ t io~ .  On their return, Cockburn C.J. 
delivered judgment as foltowe. 

We have considered this matter ; and the result of our aiixioue deliberation is, that  
we think the writ ought to isslue. At  the same time, we are sensible of the incon- 
venience which may result from such a step ; and that i t  may he felt to be iriconsistent 
wish that  higher degree of colonial it~dep~tide~ice, both ~egi~la t ive  and judicial, which 
happily exists in modern times. Nevertheless, it is to be observed that, i n  establishing 
a local judicature in Canada, our Legislature has no t  gone so far as expressly to 
abrogate the rigbt of the superior Courts a t  Westminster to issue the writ of habeas 
corpus to that province ; which writ, in the abseuce of any prohibitive enactment, goes 

(a) Cockburn CJ,, Crompton, Hill and Blackburn Js. 



to all parts of the Quee~i’s dom~t~~ons .  Lord Coke (6), Lord Maris~eld (c), Blackstone 
(Commentaries, vol. 3, p. 131) and Bacon’s Abridgment {tit. Habeas Corpus fB) 2) all 
agree tbat writs of habeas corpus have been and may he issued into all parts of the 
dominions of the Crown of England, wherever a subject of the Crown is illegally 
imprisoned or kept in custody. In  addition to these dicta of eminent authorities, we 
bave actual ~ r ~ e d e ~ ~ t s  of tbe issue of tbs  writ, i n  very moder11 times, into the I ~ ~ a t i d s  
of Man, Jersey and St. Helena. Inasmuch, therefor6, as the power of this Court tbus 
to imae the wri t  baa been not merely asserted as matter of doctrine, but carried into 
&a& in practice; and aa the writ has issued even into dominions of tbe Crown iii 
which there is an independent local judicature j wc think that nothing short of E4951 
legislative euaetment would justify us iti refusing to  exercise the ju~isdiction* when 
called upon to do so for the protect~on of the personal ~ i b e r ~ y  of the subject. It may 
bt, that the Imperial Legislature has thought fit to leave the three superior Courts a t  
Wes t~ ins t e r  the eatne concurrent juri~diet~ori in thia matter with tbe colonial Courts 
that they have inter se. Both upon autbority and upon precedent, we think that the 
writ ought to  go. 

Wri t  of habeas corpus granted (G}. 

MILvArx AND A ~ ~ ~ ~ R  u g u ~ ~ s ~  PEREZ AND OTHERS. Friday J a i ~ u ~ r y  18th, 1861. 
By a ~ h a r ~ r p a r t y  made between plaintiffs, shipowners, atrd (~efenda!)ts~ agents 
ia England for foreign charterers, it was agreed that plaintiffs’ ship the B. should 
proceed to  J., and there load i n  regular turn, in the customary manner, from 
defendants, a full  and eompfete cargo of coke. It was further agreed that, as 
de~endanta were acting for foreign principals, all liability of ” ~ e f e ~ d a n t e  ‘I in 
every respect, and as to all  matter^ and things, as well before and during as after 
the slipping of the said cargo,” ehould “cease as soon as they ” had “shipped 
the cargo,lJ-De~etidants having loaded and sh ippe~  the agreed cargo, pl~intiffs 
~ ~ t e r w a ~ d 6  sued them in this action for not having shipped it in regular turn. 
Ndd, that the action would zrot lie, for t h a t  the aborterparty limited defendants’ 
liability to the actual shipment of the cargo, and protected them from respo~is~hility 
for any irregularity or delay in the ahipment. 

[s. C. 30 L, J. Q. B. 90 ; 3 L. T. 736 ; 7 Jur. N. S. 336 ; 9 W. R. 269. Referred to, 
B~~~~ v. B ~ e s ~ ~ v ,  1867, L. E. 2 C. P. 500. Discussed, ~ ~ ~ r ~ ~ ~ ~ ~ r ~ e ~ ~  v. Nansen, 
1872, L. R. 7 Q. B. 514. Distinguished, Pvmteesco v. Massey, 1873, L. R. 8 Ex. 103. 
Referred to, Kish v. Cmy, 1875, L. R. 10 Q. B. 561; French v. Gerber, 1876-7, 
1 C. P. D, 742; 2 C. P. D. 247; Dwnlop v. Bu~ofour, [1892] 1 Q. B. 511.1 

~ ~ c l a r a t i o ~ ~ ,  upou a c h a r t e r p a ~ t ~  made b e t ~ e 6 n  p~~iritiffs and ~ e ~ e ~ i ~ a n ~ .  The 
charterparty, [496] which was set out in full, was, so far as is material, as follows. 

“It is thia day mutua~ly agreed between Henry Milvairi Esquire” ( ~ e a n j n g  
p l a i ~ t i ~ ) ,  “owner of the good ship or vessel called The ‘Bomarsrtnd,’” “now in the 
Tyne, and Messieurs Perez, Williams & Bilton ” (meaning defendants), “as agents for 
the charterers, that the said sbip, being tight, staunch aud strong, and every way 
fitted for the voyage, shall proceed to Rarnaey’s Coke Overis at Jarrow, and there load 
in regular turn, in the cus t~mary  mariner, from the agents of tbe said cbsrterers 
(except, in case of riots, strikes, or any otber accidents beyomrd their control, which 
may prevent er delay her loadirig), a full and complete cargo of coke;” “and being 
so loaded shall therewith proceed to  Cwthagetia for orders to discharge there, a t  
Eacombreras or Porman, arid there discbarge the cargo upon being paid freight.” 
‘cThe vessel to he consigned to the chatterera’ agents at port of diacharge, arid to pay 

(b) gee ~ u ~ ~ ~ ~ ’ ~  Case, 1 Rep, 20 a. 
(e) In  Rm v. Coula, 2 Burr. 834, 855. 
(U)  The writ was directed to the sheriff of the county of Pork, in Canada, in Her 

Majesty’s province of British North America, and the keeper of the gaol in the city 
of Tomntq, in the said county j to the sheriff of tbe county of Brarit, in Canada afore- 
soid, and to the keeper o€ the gao1 in the town of ~ ~ ~ r i ~ € o ~ d ,  in tbe Bitid ~ o u n t ~ , ;  atid 
to  all othelt sheriffs, gaolers, and all constables tltid others i n  the said provinde, hsving 
the cuatodg or control of the eaid John Anderson, 


