
462 BLIM 'U. CROUCHER 1 DB Q. P. L J, 117. 

testator have intended that they should go to hini wheti tlie estate ceases, as if he WREI 
dead 1 The authorities seem to me to warraut this coriclusion even in the absence of 
any special indications contained in the instrunient. I iefer more particularly to Mr. 
Fearne's opinion iii Dot. v. ~ ~ ~ e ~ y ~ ,  arid to the case of ~ S ~ ~ L ~ L ~ e ~ j  v. ~ S ~ ~ j n i ~ ~ ,  ttut in [E173 
this will there are, as i t  seenis to me, special itidieatioiis of intentiou, which. even i i i  
the absence of those authorities might he suficient to decide the point. Irr thig will 
powers are givert to the trustees of the 1000 years' term to etiter on the estates, ancl 
during the lives of Edmund and Marianrie Turtori to apply the rents, amongst other 
purposes, for the tnaiiitenance of their second sou ; and further, diiririg the minority 
of any teiiarit for life or in tail, to apply the rents for his or her maiiitenauce ; arid 
the like provisiori eo~itairie(~ in the codicil. This testator, therefore, has dealt with 
the rents RS applicable for the benefit of a remaiticler-man even during the lives of 
Edmund and Marianrie Turtori, a provision which seenis to hring the cabe very niuch 
within the range of Bdlo/.X: v. S h r a  ( 2  Ves. Sen. 521). Lookiug to this circumstance, 
tlud to the au tho~ t i e s  to which I have ieferrerl, ancl to which I may atlcl the cases of 
SitE7zey v. SMley, referred to in the argunierit, a r i d  Geneiy v. Fzt:p/"rcild (Jac. 468), 
which do itot seem to me to be without their heaiiiig upon the point, niy opinion is, 
that the beneficial interest in these rerits does not, in this cat+ result to the heir, hut 
folIo~vs the limitations of the estate. Then does i t  follow theni throughout, or only 
as they stood a t  the time when the estate ob the trustees came iiito possession. Upori 
this point I feel no doubt. The interest in question is tlie creature of il Court of 
Equity, arid a Court of Equity will of c o ~ r s e  mould i t  according to the limit~~tions of 
the will. In the result, therefore, I have collie to the sanie conclasioii as my learned 
brother. I think Mrs. L,ambarcle is entitled to the rents which accrued hefore the 
birth of Rohert Bell Turtoti, but that Kobert Bell Turtoti is eiititled to the rents 
which have sirice uccruect, and which shall accrue so long as lie holrls the estate. 

E5181 Smr I. ~ R O U ~ H E ~ .  Before the Lord ~rlaticellor Lord ~ ~ ~ ~ i p l ) e l l  arid the 
Lords Justices. Feh. 33, 11fai.ch 3, 10, 1860. 

[S. C. 2 Ciff. 37; 29 L. J. Ch. 273 ; 2 L. T. 103 ; 6 .Jnr. (N. S.), 437 ; 8 I\*. R. 347. See 
Ramshim v. Buwltmt, 1869, L. Et. 8 Eq. 300 ; Hill I-. Lme, 1870, i,. R. 11 Eq. 29 I. 
Distinguished, Peek v. Ciuriey,  1873, L. R. 6 H. L. 390. See h ' iu~11~s~ '~ ld  v. Afi i ipizs  
~f L.mtl(mclt!lTy3 1876, 4 Ch. r). 706 ; Sc1truetlt.i V. M t ~ d ,  1877, 35 L. T. 454 ; Bimnlie  
v. ~ f f i ~ ~ ~ ~ ~ ~ ~ ,  1880, 5 dpp. Cas. 935 ; ~ r [ ~ t ~ L ~ ( ~ ~  T. f'&, 1x82, 46 L. T. 504. Heid in- 
consistent with, and overruled by, D v. I'ecA, 1889, 14 App Cas. 337, Lmu v. 
Boicserie [1891], 3 Ch. 82.1 

On the occasion of a loati upon the security of a Icnse, which the borrower repreuerited 
himself as entitled to tiavc granted to him for 9h years and n half, the lender 
required awritten intimation from the alleged lessor of his intention to grant thelease. 
The lessor being apprised of the r e ( ~ ~ i i ~ i t i ~ 1 i  a d  of its object, signed the required 
intimation. The loan was made upon the faith of it, ancl afterwards the lessor 
grantad a leme which was then niortgxgecl by the borrower to the lencler. It 
turned out that the lessor had uonie tinre hefore deniised the Same premises for the  
same term to the l)orrower, b y  whom i t  hac1 since beeit assigned for value. Held, 
that the Court had jurisdiction to direct repynielit by the lessor to  the lender of 
the sum which he had advanced with interest, atid t h a t  i t  was a proper case for the 
exercise of such j~irisdictioti, a l thoi~g~i  the febsor was riot shewn to have been geilty 
of fraud, or of having clone more than forgotten the previous lease when he granted. 
the second. 

This was an appeal from the decree made hy Vice-Chamellor Stuart, directing the 
Appellant John Thomas Croucher, within one month after service of the decree, to 
pay to the Plaintiff Jarties Slim, the sum of $300, arid interest thereon at the rate of 
E5 per cent. per ~ n n u m  from tbe 2d of May 1857 to the day of payment and to pay 
the Plaintift' his costs of suit when taxed. 

111 December 1856 a builder named Thomas Hudson, having finished huilding four 
houses on a piece of l a d  in Croucher Place, Bromley, in Middlesex, applied to Messrs. 
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Norton & Co., the Plaintiffs solicitors, and requested to know if any client of theirs 
would lend Mr. Hudson money on a mortgage of the houses, informing them a t  tbe 
same time that Mr. John Thomas Croucher, to-whom the land belonged on which 
the houses were built, had agreed to  grant Mr. Hudson a lease of i t  for 98 years and 
a half, from Christmas 1853, at a peppercorn rent. 

Messrs. Norton & Co. having read the agreement for a lease which was shewn to 
them by 1Mr. Hudson, required an assLiraiice front Mr. Croucher that he would grant 
a lerrse according to the agreement. 

[a191 Under these circumstances Mr. Hudson applied to Mr. Croucher and 
informed him of the agreement, arid Mr. Croucher thereupon wrote arid sent by Mr. 
Hudson the following letter to Mr. Rorton :- 

I (  Post Office, Shadwell, Decemher 7, 1856.-Sir,-I am quite agreeable to grant 
a ~ ~ p ~ e r e o r ~  lease of ground on which four houses are erected, and situate at  Zlromley 
to Mr. Hudson.-I ant, sit,, yours, ac., &c., J. T. CROWHEEL. 

(‘ __ Karton, Esq.” 

The Plaintiff then satisfied himself of the value of the proposed security, and 
Messrs. Norrtari CP: Go. proceeded to prepare a lease in the terms agreecl upon. 

On the 30th of Jaiiuary 1857 Messrs. Nortoil & Co. wrote to J. T. Croucher arid 
to Hudsoe, i n f o r ~ i n g  them that the draft of the lease was ~ r e ~ a r e d ,  and r e ~ u e s t ~ n ~  
them % call and examine it. Croucher and Huclvoii accordingly called arid exmiriecl 
the draft lease at  the oftice of Messrs. Norton I% Co., atid signed at  the foot thereof a 
memorandum af approval, as follows :- 

‘‘ We have approved and do approve of this draft lease clatecl the 14th January 
1857. J. T. CROUCHER. 

‘I THobIas fIf;DSON.” 

A leestse was afterwards engrossed from this draft, ancl with s courtterpart was 
duly executed by hoth Croucher arid Hudson at the office of Messrs. Nortoti & Co., 
who retained the lmse on behalf of the Plaintiff as a security, and handed over the 
counterpart to Mr. Crouc~ier. 

Between the 19th of January 1857 atid the 2d of May 1857 the Phiritiff advanced 
to Xr. Hudson [SZO] various sunis of money, a~iountitig in the whole to 3300, OII the 
faith of the security; arid on the 2d of May 1857 Mr. Hudson delivered to the 
Plnititiff a dead purporting to be a mortgage by way of underlease of the housea 
coniprised in the said lease to secure 2300 arid ititerest. 

In Augu8t 1857 Mr. Hudson, having become embarrassed, ivetit ahroad, where he 
had aver since remained. 

Shortly afterwards, the Plaintiff‘ discovered that in August 1856 Mr. Croucher 
had granted to Hndsort a lease for n i i i e t ~ - n ~ ~ e  years, or some long term of years, 
which lease inclucled all the premises comprised in the PlaititiE‘s security, anti was 
still subsisting. This lease had been duly registered at  the Xiddlesex Begistry Office, 
and afterwards assigned I y  Mr. Hudson for value to a stranger, so that a t  the date 
of the Plaintiff‘s mortgage Mr. Croucher had no right to grarit to Hudson the lease 
which he had r n o r t g ~ ~ e ~  to the PlaintiE, and, in fact, the latter lease was wholly 
worthless. 

The biU was filed against Croucher arid Hudson, arid stated to the above effect 
and that under the circumstances aforesaid the Plaintiff‘ hacl heeri induced to leiid the 
2300 by fraud, misrepresentation and concealment on the part of both the Defend- 
ante ; and that Croucher, in manner aforesaid, had assisted Hudson in misleading and 
deceiving the Pbiotiff, and in ohtaioing by meaiis of such deception the Plair~ti~s  
money; and it prayed that Croucher might be ordered to repay to the Plaiiitiff the 
2300 with interest, from the respective times of advancing the sums composing the 
same, and all costs, charges arid expenses incurred hy the Plaintiff in consequertce of 
the said fraud, misrepresentation and [621] concealment, the Plaintiff’ offeriug to 
deliver up the said lease, and to execute a. release as the Court should direct, and 
that Croucher might pay to the Plaintiff his costs of the suit. 

The Appellant Croucher denied the truth of the allegations of fraud, m~srepre8en~- 
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tion rtnd concealment, and stated by way of defence that a t  the time of granting the 
lease comprised in the PlaintiFs security, he had forgotten the grant by him to 
Hudson of the prior lease of the same premises, a d  h d  in ~ ~ s e q u e ~ i c e  i ~ i ~ v e ~ t e ~ i t l y  
granted the second lease. 

On the 24th of January 1860 the Vjce-ChaIi~ellor, on a motion for decree, made 
the order under appeal. 

The case is reported ill the 2d Volume of Mr. Giffard’s Reports (page 37). 
Mr. Malins and Mr. G. L. Russell, for the Plaintiff. This case is governed by 

~1~~~~ v. Lock (10 Yes. 470). Equity will orcler the Defetidaiit Croucher to 
indemnify the Plaintiff for the loss oceasionecl to him by having taken the security 
of an invalid lease, relying upon the representation of the Defendant that he had 
the power to grant the base ; ~ v ~ n s  v. 3 ~ ~ ~ n e ~ ~  (6 yes. 174) ; ~~~~~~’~~~ v. ~ ~ ~ c k ~ ~ ~ ~ ? ~ ~ ~  
(3 De G. & J. 304). 

Mr. W. n. Lewis attd Mr. Surrage, for the Appellant the Defenclant Croucher. 
The Defendant Croucher, in the transaction in question, did not stand in any 
fiduciary relation towards the Plaintiff, arid the representation complained of was 
made without fraud. The only relief, therefore, the Plaintiff [5%4f could be erititled 
t o  in this Court would he a decree for specific perfor~atice. decree for specific 
performance is out of the question in the circ~imstances of the case, and it being 
impossible to replace the parties in the position in which they stood hefore the mis- 
representation was made, this Court cannot award compensation for the loss sustainud 
by the Defendant in consequenae of the noli-performance of the contract into which 
he was induced to euter relying upon the truth of such represe~~t~tio!i. His remedy 
i u  at lam only. The rule of the Court is thus stated by Lord ~ o t t e ~ ~ h a ~ ~  in S ~ ~ ~ s ~ i ~ ~ ~  
v. Jmcs (5 Myl. & Cr. 3) :--“I certainly recollect the time at  which there was a 
Boating idea in the profession, that this Court might awnrcl compe~Isat~ot~ for the 
injury su~ta~~iec l  by the nort-performance of a co~~traet,  in the event of the primary 
relief for U speaific performame failing ; ancl I have formerly sceii hills praying such 
relief; but that arises from my having known the professioir sufficiently long to 
recollect the time when the decision of Lord Kenyon, in 11entm v. Statuclrt (I Cox, 265) 
had not h e n  formally overruled ; h t t ,  a t  that time, very little weight was attached to 
ancl very few in~ta~ices occurred in which Plaintiffs were acfvisecl to ask any such relief ; 
and for a short time, Sir 1%’. Grant’s decree it1 Greenmuay Y. Adums (12 Yes. 395), 
added something to the authority of Dcntwh v, Stewart (1 Cox, L M ) ,  although he 
threw out strong doubts as to the principle of that case. This, however, lasted hut 
a short time, for, Gremuzutry v. Atlam (12 Ves. 395) occurring in 1806, Lord Elclon in 
1810, in Todd v. Ces (17 Yes. 275),  expressly overruled  en^^ v. ~ ~ e ~ u ~ ~ t  (1 Cox, %H), 
and from that time there has not, I believe, been any doubt upon the subject.’.’ The 
Plaintiffs loss, in the present case, has 15231 heen occasioned, in a great measure, by 
his own negligence, in not searching the register. 

They referred to ~ ~ ~ l ~ ~ ~ t ~  v. ~ ~ ~ ~ i a ~ i ~ s  (17 Beav. 87) ; ~~~~~~~ v. B~ooh (13 f’es. 
131); Amot v. Biscne (1 Ves. sen. 95); ~ ~ ~ r ~ ~ ~ ~ ~ g c  v. U ~ b ~ n ~  (5 Russ. 195) ; Blnir v. 
Bromlpy (5 Hare, 546), Bclzulin,~ v. Wickham (3 De G. & J. 304) j Etlwanls v. JPLcary 
(Coop. 308) ; Clarc! Rdt v. Hurtling (6 Hare, 273) ; D m a  v. Sjiiwiw (7 Ves. 335) ; 
PCWC~ v. f;r~SuncJc (2 Hare, 286). 

Mr. Malins was not called on to reply. 
THE LORD C H A ~ C E L L ~ R ,  The defeiice set up in this suit is, that there was a 

remedy a t  law, and that that i s  the only remedy competent to the Plaintiff. Xom 
that there was a remedy a t  law I think is quite clear. Here was a misrepresentation 
made by the Defendant of a fnct vhich ought to have been within his knowlertge, i t  
was made with the intention of being acted upon, it was acted upon and thereby a loss 
accrued to the Plaintiff, and there is no doubt in my mind that an action would lie, 
and that it would be for a jury to assess the damages. I am of opinion, however, 
that this belongs to a class of casea over which Courts of law and Courts of Equity 
have a c o ~ m o n  jur~sd~ctioti, and in which the procedure of both juri~dictioxis i s  
adapted for doing justice. I do not regret that there is such a class of cases, nor 
shoukd I be sorry to see it extended. But lieing of opinion that this is a case ilt which 
a Court of Equity has jurisdiction [5%] as well as a Court of law, I think thltt it is 
a much fitter case for a Court of Equity than for a Court of law, because a Court of 
law could only have left i t  to a jury to assem the  ama ages ; whereas here, by the 

But 
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superior powers of the Court of Equity, justice can be done between the parties in the 
most minute detail. 

There has heen a misrepresentation; and if there had been morhl fraud in the 
ease, it could hardly have heen disputed that a Court of Equity would have had 
jurisdiction to inquire into it, and to call upon the Defendant to disclose all that he 
knew, and give relief from the conscqnences of the fraud. Now, althotigh there may not 
he mopal fraud here! yet I think that the party who has been injured has a right to 
relief. Mr. Lewis, in a, very able argnment, has cited a number of cases in which he 
says that a contrary doctrine has heen laid down i i r  this Court, but he has not; 
aited one single case similar to this, where it is held that equity will not give relief. 

I think that his authorities may be divided into two classes, one where there was 
only a general claim to damages, which a Court of Eqnity at thttt time could not have 
properly assessed, and the other class where there was a breach of a promise, not the 
n~isrepresentation of a fact. But here there is the m~srepreseIit~tio~ of a fact, and 
there is no difficulty at all in assessing the amount of the loss and in doing justice 
between the parties. I cannot distinguish this case from the case of Burrowas v. k k  
(10 Ves. 470). There the Defendant is called a trnstee, because he was a trustee, 
but the word is used merely to desigiiate the person who took a part in the tra~~sact~or1. 

There was no fiduciary rehtioti between the Plaintiff [625] and the trustee who 
made the misrepresentation. They were strangers to each other jnst ;CJ much as the 
Plaintiff and the DefeI~daIit are in this cme, but the trustee stated, ancl stated 
innacently, just as much as the Deferidant in thia case, what was untrue ; arid i t  vyas 
held tha t  he was liable to make good the loss that had arisen from his misrepresents 
tion. I believe that every word which Sir W‘illiam Graiit uses in that cage is applicable 
to this. ‘‘ It is objected,” he sags, ‘‘ that this is a demitnd for ~ l a m i t ~ e ~  : also, that this 
was not a wilful misrepresentatio~~. As to the first point, the demand is properly 
made in equity; and the Lord Chartcellor, in E m n ~  v. Bichtell (6 Ves. 1?4), declared 
that the ease of PmZq v. ~ r e a 7 ) z ~ ~  (3 T. R. 511, and all others of that class, were more 
fit for a Coart of Equity than a court of law : hut his Lordship vr.as clearly of opirtiou 
that at least there is a concurrent jurisdiction ; and says, ‘ It has occurred to me that 
that case, upon the principles of many decisions in thiu Court, might have been 
maintained here ; for it is a very old b e d  of equity that if a represetitation is made 
to another persoil, going to deal in  tlie matkr  of inteyest upon the faith of that reprs  
sentation, the former shall make that representation good if he knows it to he fdse.’ ” 
That is, yau may undo the traris~ctio~i, and you may replace the persori to &ORL the 
representation is made as far as possible in the same situation in which he was hefore 
the representation was made. Lord Eldori certainly does say, (‘ if he knows i t  to be 
false.” But the meaning of that clualification of the proposition is, as I understand 
the words, ‘‘ if he makes a misrepresentation as to what he ought to hwe known, and. 
what he did a t  one time know, a l thou~h he alleges that a t  the partieutar ~ ~ ~ r n e i i t  
that he made the representation he had forgottoit it,.” It so happens that c5-263 in 
the case of ~ ~ L T r ~ u a s  v. Lock (10 Ties. 3701, the person who made the repres~ii~ation 
set up the same defence as is now done by Mr. Croucher. Sir \Ir. Grant goes oti to 
say :-“ In this ease the Plaintiff was going to deal with Cartwright upon a matter 
of interest; ancl applied to the person best qualified to give information, the trustee, 
to know what Cartwright was entitled to ; who told the Plaintiff expressly that 
~ ~ r t ~ ~ g h t  was e ~ t ~ t ~ e ~  to 2388, and hac1 an ~ ~ ~ r ~ o u l ~ t e c ~  right to make ail a s ~ ~ g ~ ~ r n e ~ ~ t  
to that extent, knowing that he had not a right to make such an assignment, having 
previously agreed to give another person X10 per cent. out of the frtnct. There is 
therefore a concurrence of a11 circiimsta~ces, which the Lord Chancellor thinks requisite 
to raise the equity. The excuse alleged by the trustce is, that, though he hecl re- 
ceived information of the fact, he did not at  that time recollect it, But what can the 
Plaintiff do to make out a =se of this kind, but shew, first tha t  the fact as represented 
is false, secondly that the persoit making the representation had a knowledge of a, 
fact contrary to it.” 

These are identically the c i r c i ~ ~ s ~ a n c e s  of the present case, and Mr. Lewis, I 
think, admitted that hut for the single circumstance of the Defendant iii the former 
case having heen a trustee, the cases would be precisely the sitme. But, as I have 
already observed, the trustee in Bzcirowes v. Lock (10 Ves. 470) was just as much a 
stranger to the person to whom he made the r e p r e s e n ~ t ~ t ~  as Mr, Groucher was R 
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stranger to the preaent Plaintiff. It seems to me that that case is preaisely in point, 
and I do not find that it has ever been questioned. I think i t  a sound decision, arid 
that on the authority of it this appeal ought to be dismissed. 

Of the merits of this case, with an ex- 
ceedingly slight exception which I shall notice, there of course caii be no possi~)i~ity of 
question. A country whose admitrist~tion uf justice did riot aRord redress hi a case 
of the present description would iiot be in a state of civilization, The only point 
reasonably arguable was, iri which of the Courta iti this couiitry redress should be 
aaught, and it has been said that the redress should be sought iii a Court of law. It 
is true that (according to modern practice-a useful and beiieficial practice I believe) 
a Court of law would afford redress i n  the caseby means of an action, with theassistatice 
of a jury, hut the Courts of law iri this co~Ititry exercise jurisdicti~1~ in these caaes by 
means of a gradual extension of their powers-an extension which I believe has beeii 
useful to society j and we know that that does not deprive the Courts of Equity of 
their arlcierit arid ntitloubted jurisdiction which they exercised before Courts of lam 
had enlarged their limits. The observation is fimiliar --and some of us have heard i t  
used by Lord Eldori-that the jurisdiction iiot ouly belongs to this Court, but belonged 
to it originally. I do not say that effectual redress, if the case had gone before a jury, 
would trot have been obtained. But there is really, in my judgment, 110 questioii, 
except on two points of little importance : one is, that the rate of interest, given by 
the decree, is $6 per cent. itistead of &E4 ; the other is, that the Plaintifl' has not been 
directed ta make an assigrimerit of the leaseholds. His counsel, however, have expressed 
his willingness to uticlertake to execute such an ~~ss ig i~~nei i t  at the reasoiiable costs of 
the Defendant Mr. Croucher. The Appellartt must pay the costs of this appeal, which 
must be dismissed. 

TB] THE LORD JUSTICE TURNER. 1 am also of opiiiion that this decree is right, 
and think that if we were to grant any relief upon this appeal, we should be very 
much narrowing an old jurisdiction of this Court, by confining it to Cihses in which 
the jurisdiction has been exercised. Wr, should, I think, be takitig the cases as th6 
measure of the jurisdictiou instead of 3.5 the exernples of that jurisdict~~Ii. Lord 
Eldon, in ~ ~ a ~ s  v. ~ ~ c ~ ~ e l l  (6 Yes. 174-18?), puts the case plainly arid pointedty thus. 
He  says :-Ic The question then is, supposing the husband's ititerest irisufiicietit to 
satisfy the mortgage, whether there is a personal demand agaiiist Bickxiell, upon the 
c~rcums~iices  of his conduct ; a~ id  whether, if there is, it can be enforced in a Court 
of Equity ;" and he gays--"If there is a jurisdiction a t  law in such cases, there is also 
a juridiction in equity ; arid then, if there is a concurrent jurisdiction, there can he 
no reasoti for dismissirrg tlie bill.'' He speaks of i t  as an old head of jurisdiction of 
this Court,, not to be displaced by the assL~~iipt~oti of the jurisdictio~~ hy a Court cif 
law, but which must remain the-jurisdiction of the Courts of Equity until it is takeii 
away by statutory eIiactme~it. T think, therefore, that the ~ t I t h o r ~ t i e ~  support the 
decree. I do riot mean to say that in all cases the Court will exercise tlie jurisdictiou. 
It is in the power of the Court to say that i t  will not do so it1 particular cases, but 1 
am perfectly satisfied that this is a case iu which the jurisdiction ought to be exercised. 

[5!27] THELORD JUSTICE KNIGHT BRUCE. 

My opinion, therefore, is that the appeal must he dismissed, with costs. 

[529] ENNOR v. BARWELL, Before the Lords Justices. ~ a ~ c ~  2, 1860. 

[S. C. 7 Jur. (N. S.), 788 ; 8 W. Itt. 300. Distiiiguishecl, Lzmb v. Bcrazimont, 1884, 
27 Ch. D. 356.1 

An order having been made on motion before the hatririg giving the P l ~ i r i t j ~  liberty 
to enter the Defendant's ground for the purpose of itispection, attd for the sanie 
purpose to break up the soil i t \  the nianner therein specified : Held, oil appeal, that 
the latter part of the order ought to be ~ i s c h a r ~ e ~ ,  it riot heing according to the 
course of the Court that such liberty shoutcl be given on an interlocutory appliuttiort 
hefore the hearing. 

This was 8 motion hy the Defe~idarits tu vary an order of  ice-Chaticellor Stuart 
allowing inspection by the Plaintiff of hnds belonging to the Defendaiits. 


