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t,he intestate. It also corit:tinetl :I count in iritlehitatiis assuriipsit for work ;m1 1:ihoiir 
by t h e  plaintiff; as admitiistrator, Isyirig the promise to tlie plairititf as atlrniiiistrator. 

Special demurrer, assigning for cause, t h a t  ;t count on :t c;iuse of ;rction accruing 
to the plaintiff :is admiriistrator sirice the death of ttie iritestat,e, could not be joitied 
with counts oil promises to  the iritestate in his lifetime. 

A coiirit for work clone by the admiiiistrator, 
on promises h him, cannot be joined with coiirits for goods sold niirl work dorie by 
the iritest:tte, on promises to him. I t  is :I ge1ier:il rule, that  whenever the subject- 
matter o€ the action woultl, whcti recovered, be :issets, the executor or :rdriiiriiatrator 
iiiity sue in his represeritative chafiicter : Ct~~i~e l l  v. Il’idls (6  Erst., 4M), O l d  v. E’enzaiclr: 
( 3  East, 108). The sum clainietl by the last coiiiit, hirig for \vork a r i t l  la1)our done 
hy the  plaintiff’ after the death of the intestate, conltl i i o t  be assets, neither woiilcl i t  
be liable to probate tluty. Suppose this IYUS work doiie in 
conipletirig a, contract of the intestate’s, as for instance, in tinishirig a coat which he 
had undertaken to  make, arid comruenced nialtirig, arid had provitled materids for 
conipleting i t  ; the  niotiey, when recovered, woiild he assets. Parke, E. The adttiiriis- 
trator m;tg tbirik i t  for the henetit of the estate t o  go on with the work the iritcst:ite 
had contracted for, and WRY bound t o  complete. If there is any possible case [191] 
in  which an  executor can he bouricl to  complete ttie coritt.act of his testator, theri the  
inoiiey, when recovered, would be assets. l r i  order to  sustain your 
argument, you niuat niake out that  an :~tlmiiiistrator CLCII, iri no c;tse, corriplete a 
contract of his testator, : rnd  recover for it in his representative cha ix te r .  Loid 
Abinger, C. B. An executor niay iiot he compellable to perform the coritract of  his 
te3tator; hit i f  :I man iuakes a coiitritct to do it specific thing, :is to  hiiilcl a wall, : t i id 
he dies before the  wall is firiished, his executors coulcl iiot recover for the work until 
the  wall is tinisbed. III 01.d v .  Fwtcicl;, which wits i iri  action for rnoiiey 
piid by the  plaintiff as execiitrix, Lord Ellcriborougli expressly says,-“ If we can 
suppose a case where the rtiotiey iriust have beeti paid by ttie plaiiitift’ as executrix, 
a r i d  for which she must entitle herself to recover tis such, tlie jiirlgtnetit rii;ty lie 
sitstaiiied.” Now, this may have lleeri work dorie by workriieii crriployetl by the 
administnrtor in tinishiiig a cori t r x t  of the testator, and paicl out of the assets. 
d l a ~ ~ h a l Z  v. Bmzc/hu~st ( 1  C. & J. 403) is ari express authority thaL itii executor rnay 
recover for work and labour as executor.] 

Thomas, iti sapport of the deniiirrer. 

[Lord Atlinger, C. B. 

Alderson, E. 

Parke, B. 

,Judgment for the  plaintiR. 

BECKE, Asaigiee of Wm. Ashtori, ai i  Insolvent Debtor v. fhIITH. Escti. of pleas. 
1836.-The 3 h t I  section of the  [tisolverit Debtors’ Act, 7 Geo. 4, c.  57, does riot 
apply onIy to  such assigtinierits arid transfers as :ire made wit.hiri three months 
hefore the comniericernerit of the iniprisonment, or during the contjiriiiarice of such 
imprisonmelit, but extends to :issigriiueiits made at itiiy time, eveti a year previous 
to the imprisonment, if rnade with the v iew or iriteiitiori of petitioriitig the Court 
for t h e  irtsolverit’s dischai.ge. 

[S. C. 3 Gale, 246 ; 6 L. J. Ex. 5 t.  1 
Trover for certain cattle, goods, mcl chattels, the property of t,tie said TVm. Astitori. 

Plqas-lst, Not guilty ; hd ly ,  Ttiat the mid Wm Ashtoii \vas iiot possessed :is of 
hisjowri property of the  cattle, goods, arid [192] ch:rttals iri the  dcclaratioii nieritioriecl, 
moao e t  forma ; and issue thereon. 

A t  the trial h f o r e  Bollatitl, E ,  i i t  the  last assizes for the  county of Northainptuii, 
i t  4ppearerl that an action for nioriey b:tcl arid received hat1 beeti brought agairist the 
irisolverit by one Wright., which was tried :it the  North:tniptati Spriiig Assizes 1891, 
aiid was uritlefended. I t  was proved also, tha t  on the cornitiissiori clrry of the  assizes 
at which the above cause \viis to be tried, the irisolverit gave a hill of sale of all his house- 
hold furriitiira arid effects to  the preserit rlefeiitl:mt, in satisf:rc:t,ioti of i t  1)orib fide debt  
to the ctmoririt of 1001. ‘[‘he clefendant soltl the effects iirider the bill of sale for 
571. 18s. Oii the  da,y the hill o f  sale was given, tlie iiisolverit riiii away from 
Northamptori, h u t  returned iii March, 1835, when he weiit to prison, :tiid petitioiied 
to be discharged under tbe Irisolvent Debtors’ Act, and \VM iiltiiiiirtely clisch:iiged 
accordingly, atid the  plaintiff wvas appointed his xqsigiiee. This action was brought to 
recover the value of the goods tskeri arid sold urider the bill of sale by the defendailt, 
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the plainti@ irisist,irtg that  the bill of sale %vas fraurlulent arid voir1 L I I I C ~ ~ ~  the 3 3 i d  
section of the 7th Geo. 4, c. 57, i t  Leitig a voluntary convey;iiice, made with a view of 
petitioning for his discharge uridcr the Insolveiit Act. The learried Jiidge, however, 
was of opiriiori that  the ;:;‘id section ;ipplied to such :tssigtinierits niid traiisfers o ~ i l y  
a 3  were niade rvittiiri three riioiiths hefore the  coiiiniericeuieiit of the iiri~)risoIiIrieiit,, 
or d~iririg the corititiuaiice of the  iniprisoiinmit, aiid tha t  this \ d l  uf sale having heeii 
given more thaii ;L year hefore the  iniprisorirtierit, I ~ g a n ,  the  act did not riinke i t  
iiivalitl. ‘I’he plaititiff then wetit OII  to prove a ciue of Er;iiid, iiidepetrcler~tly of the  
provisions of the Irisolvetit Act, tinder the stat. of Eliz. ; hut  on the casc being s u b  
mitted to thc jury, they foutirl that  the ttuisactioii wits riot friltitluleiit, and gave ii 

verdict for the  tlefeiiclarit. former d:ty iii this tcriii, obtaiiiecl [193] 
:t rule to shew c;tiise why there slioulrl riot be :I, new trial, or1 ttie grourid of mis- 
direction. 

It is suhtiitted that  the leicriied 
.Judge w t a  right iii his direckiori to the jt1i.y. The question depe~ids iipoii the coii- 
ntruction to be put upon the  7 Geo. 4, e. 57, s .  32, which eii:tcts, th:tt if aiiy prisoiier, 
who shall file his petitioii for liis tlischarge uiitler the act, shd l ,  liafore or after his 
imprisonmeiit, being in iiisolverit circunistances, voluntarily corivey his property to 
oily creditor, ever-y such coiiveyaiice sh;~ll be rleenierl, arid is thei.eh\y tleclwed, t o  be 
fraudulent, an(l voitl as against the provisioiial asaigiiee ; provitletl :ilw’ays, that  IIO 

such couveyaiice shd1 be so deeiiietl fraucluletit a i d  void, uiiless matlo wittiiii threu 
moiitfis before the coninieiiccirieiit of such im~~risorirtierit, or with bhe view or iriteii- 
&ion liy the party so coriveyiiig, of petitioriing the said C h i t  for his clisctiarge from 
custody under tha t  act. Now, the  rneaiiirig of that  section is, th:it the assigrimeiit 
shall riot be deemed fr;iiidulerit a r i d  void, uiiless it be made withiii t h e e  riioiiths before 
tlie party goes tu prisoii ; or, if he tias previously gone to prisoii, theii with the iiiteii- 
tion of petitioning lor his disctiarge from custody. ’The iritentiori of the act  was to  
put  a certaiii limit to  the opertttioii of that  sectioii, which is hut reasoliable. 
[Aldersoii, E. Suppose there wei’e pregriarit evidence that  three t t i o i i t l i s  iirid one d;iy 
before h e  rverit  to  prisoii, : i i i  irisolveiit made a valuutary coriveyarice o E  his property, 
you would say it was r i o t  wittiiii the  act., i t r id  the deed could iiot lie inipe;tchetl.] 
Certnirtly, that  may l e  the coriseyiierice. The  p v i s o  is to tie coristrued, retlrlerido 
singtila siiigulis ; the  msigrinieijt is to be voicl, whittever his iiiteiitiori was :it the time 
of rrtakirrg it, if he goes to  prisou within three riionths, hut iiot ottierrvise ; or if, beiiig 
in  prison, he ruakeu the  assigritueiit with the view of petitioiiiirg for tiiu tlischarge. 
One part of [I941 the  proviso is iiiterided to apply to the case of ;L party M o r e  he 
goes to  prison, h i t  who goes to prisoii wittiiii three riioiiths after tlie assigriiiierit ; 
the  other tu the citse of il party 1)eirig iii prison, wtio ittakes the assigiiiiieiit with ;L 
view to petitioii for his dixch;rrge. 

The case of U’cci /u~iyht  
v. M i l e s  ( 3  M. L!J Scott, 21 I). is :L clecision agriust the CoiistrLictioii relied upoii oii the 
other side. There the sale of the irisolveiit’s effects took place more thnri three 
mouths before ttie irisolvciit w:ts arrested arid werit to prison, ; i t i d  ttie Court heltl, 
t h a t  i t  was ;I question for the jury whether the assigiirrierit was iuatle with an inten- 
tion of taking the  beiietit of the liiuolveiit Act. ‘fhnt qtiestiort could riot tiavc ariaen, 
unless the  Court had thought. that  the 3 k d  sectiou applied to it case like the preserit. 
The object aritl interition of the  legislature was t u  ~n:tke void all voluritury coriveymces 
by persous iii iiisolveiit circunistarices, provided they give a Eriiutlulerit prefereiice to 
a particular creditor ; hut that  i t  sh:i11 riot he iiecessxy t o  addiice any evidence of 
the  fraud, if the  irisolveiit goes to prisoti withiri t h e  itioiiths, iri  which case i t  is 
t o  be deemed ipso facto frnuclulerit :~ritl void ; i f  i t  is beyoricl the period of three 
moiiths, then it, must be shewri that  i t  was niade with the  view or interition of 
petit.ioning for his tlischargc. The object of the 1egisl:rture was to favour ttie tlistribu- 
tion of thtl iiisolvent’s eHcts ecliidly :mot)gst d l  l i k  creditors. Theti, if the co~rstr~ic-  
tion p u t  at tbc trial w;is iiot right, there ought to be a 11ew trial, as i t  ought to have 
been left to the jury to say, whether the irisolveiit executed this deed with the  view 
or iuteritioii of petitioriirig for his discharge utidei, the Insolvetit Act. 

Hurrifrey, oil 

Adanis, Serjt., arid Whateley, shewed cause. 

7 8  1 he case was therefore properly left to the jury. 
Hurnfrtly, Wxldiiigton, arid White, iri support of the  rule. 

cur. adv. vult. 
[195] The judgment of the  Court  (a)  was now delivered by 

(a) lJ:trke, E., Boll~Lllcl, B., Al(lersou, u., a id  &ll~liey, B. 
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The only questinti which reni:iiiierl for consitleratioii, after the a r q -  
ment against the riile for :t rieiv trial iti this citse w:~?, as to the t rue consti,tictiott of 
the  3%id section of the 7 Geo. 4, c. 57. I t  occurred t o  my 6rot.hcr Bollaid on the 
trial, that  t.he section applied to siich assigiinierits arid trmsfers only ;ts were ruatle 
within three rnoriths hefore the cottitnenceinetit of the iiriprisoriiiietit, or tluriiig its 
contiIiuance ; a i d  the assignrneiit i i i  questioli having heeti rnitde iiiore thari n year 
before the irisolverit went to  prisoit, he thoueht tha t  this sectioii could iiot r ~ ~ l e r  i t  
void. The  plairititf is eritit,letl to  a new trial, if that  view of the subject w;ts iiimrrect ; 
aiid upon corisideration, we all agree that  i t  W:LS. 

It is a very useful rule,(h) in the  constructioll of R statute, to  :idhere to  the orc1in:ir.y 
tueariinp of the wouls used, a r i d  to the graniaintical coiistiuction, urilcss that  is :tt 
variarice wit,h the iritetition of the legisl:iture, t,o be collected from the statute itself, 
or leads to  ariy manifest atisurdity or repug~i~t~ice ,  i n  which citse the 1:tiigu:tge may IJC 
varied or moditied, eo as to avoid such iricorivenience, bu t  iio further.. 

That ,  if atiy 
prisoner, who shall tile his or her petition for his or h e r  discharge, iiiirler this act, shdl, 
hefore or  after his or  her iniprisoiinietit, heiug i n  iiisolverit circuinstaiices, volutit,arily 
convey, assign, transfer, charge, cleliver, or  make ( ~ ~ e r  any cstnte, r e d  ( i t ’  prsoiial, 
security for tuotiey, hoiitl, hill, note, nioney, property, goods or cKects wliatsoever, t o  
any creditor or creditors, or to m y  persoii or persons iii tiwit for, or to  or  for the 
use, benefit, or atlvilritage of any creditor or creditors, every such c011~[196]~ve~:ttice, 
assigiinient, trarisfer, charge, delivery, a d  making ovm, shall lie tleeiued a id  is hereby 
declarer1 to tie friiudulent atid void, :is agititlst the provisiorinl or other assignee or 
assignees of siicti prisoner appoiiitetl iiiicler this act. : provitlerl alwitys, that  no such 
conveyance, wsigrinierit,, transfer, charge, delivery, or rriakiiig over, shall he sci tleeniecl 
fraiidiilent am1 void, utilesa made within three ttioiiths hefore the comniericetnetit, of 
such imprisonment, or with the view or  iritetitioii by the party SO coriveyitig, assigriirig, 
timsferritig, charging, cleliveritig, 01’ makirig over, of petitioning the  said Court for 
tiis or her discharge from ctistocly iincler this :ict.” 

By the first part of the clause, evei’y volurltary cotiveyarice to i t  ciwlitor, tjy one 
who aftenvards petitions for his discharge, niade either liefore or  after his iuiprisori- 
ment, whilst he is i i i  insolvent circutnst:uices, is :tvaided. Then comes the proviso, 
by.way of quslificatioii of the foregoing provision, which eti;tc,ts, that  t to  such ctiuvey- 
utice shalt be void, unless made within three ruotiths hefore the coiiittieii(:ettietit of the 
imprisonmerit, or, with ii view of petitioning the Court for his d i s c h g e .  If either of 
these circumstances O C C L I ~ R ,  the volittititry cotiveyarice by ;Lti insolvetit is twitleretl nu11 ; 
if made wit.hiti the  three months i t  is void; if  m;ttIe at atiy timc, with a view of 
petjitioriing the Court, i t  is void, for there is riot a word expressly to confine the last 
alt+rnat,ive within any limit of t h e  : aid though, at first sight, the wor(Is, ‘. with ii 

vie!v of petitionirig for his discharge,” niight strike the reruler its :tppl,yii~g to pcrso~is 
tlidn iii custody, such is not necesmily their rueariing. Iii reality, they are  just  as 
applicalile to  a person out  of prison, ;E, to one iti prison. The constructioti coriteiided 
for by the plaititiff is, therefore, according t o  the \vor(ls of the c1:ittse ; i t  is, besicleu, a 
vccy reasoriahle one. As voluiitary prcfcreticcs are i i s d l y  giveii 
on t,he eve of the taking the benefit of the act, a time is tixed (three months) wit,liiri 
which, [I971 to preverit triatiy questioiis, all volntitary coiiveymcea to  a creditor, 
made wheri the  debtor is i i i  insolvetit circumstarices, are  :tvoided : lielore t1i:t.t tiiiie 
all such coiiveyiltices :ire avoitled, whet*e the  actual iriteut to give it prefnreiice to a 
pticuI: t r  creditoi. is proved ; arid t.hus, the smie erect  is given to  the iusolvetit, as 
to the baiikrupt I:LIV, with referericc to dl atiterior transactioiis. 

011 the other harid, iii order to give to  the clause the tiie;itiitig coiitencletl for (111 

t h p  par t  of the deferidant, the grariiniotical coiistruction tnust 1)t: alteretl, b y  intiu- 
cltiQirig some h r d s  for the purpse of liniiting the operatioti of the latter alt,erriative : 
ziti4 the  clause must be reit1 :is if i t  had beeti writteu this,  ‘: Provitlc(1 that  tio such 
ass!gonieut, if r i d e  before imprisonmetit,, shall he void, uiiless made withiri three 
mopths befora, &c., or if made after, titiless niacle with ii view or  iuteiitioii tiy the 
parby wnveyirlg of petitioning the Court for his discharge.” But if this were done, 
this incorigruity would arise, that  a stronger case would tie required to avoicl :&ti 
assignmerit made after impriuoriment t,han otic made before. Besides, i f  this coii- 

( b )  E‘er Burton, J., in M7m.bzwtori v. Looelarrcl, 1 H ~ i d ~ o i i  & Urooke’s Irish ltcports, 648. 

PARKE, B. 

Let  us adopt that  rule in this case. The : Ibd sectioii e i iuts ,  

‘lhe effect is this. 
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stnictioii were adopted, every assignment made more than three motiths before the  
com~ncricetnei~t of the  imprisonmetit would he valicl, however clear the iritetitiori to 
give a prefereiice niight he ; aud thus the whole ohject of the act  might be defeated 
by a fraudulent insolvent, who, after cotiveyirig all his property to  favoured creditors, 
would orily have to go out  of the way for three mouths, arid then take the heuetit of 
the act, after which tio one assigiitnent of his property could be questioned OIL the 
ground of fraudulent preference. 

It appears to us, therefore, tha t  the t rue construction of tlie clause is, thiit every 
voluntary assignment, made by oue iu iiisolveut circumstances, is void, wtieiiever made 
with intetition t o  take the benefit of the act. And this was the clear opinion of the 
Court of Common Plem in the [198] c u e  of II’ai~~wright v. Mi2s.s (3 Moore & Scott, 
211), though the poiiit was riot fully argued. It is true, that  upon ttie plairitiff’s 
view of the  case, i r i  order to  give full effect to  ttie ititetition of the Iegisl:rture, :tnd to  
embrace it11 cases of voluntary transfew, both before aiid after imprisonmerit, the  
language of the clause (riot very accurately drawn) most i t i  otie respect be utiderstood, 
riot according to its strict sense : :rnd the  words “within three nionths before the 
coinniencetnetit of the imprisoiimetit,” which, strictly construed, exclutle the  time of 
imprisorinient, must be rem1 so as t o  include it, aritl takeii to  mean (‘ within it period 
commeticirig three tnouths before the imprisorrmerit ; ” otherwise one of the  inwri- 
veriiences above pointed out, iis riecessarily resulting from the clefenclarit’s coristruc- 
tion, would follow, riamely, that  :L conveyance after iruprisoiimeiit, though voluiitar‘y, 
would be protected, unless made with a view arid iritentiori of petitioiiing. 

To obviate such ;ti1 incongruity, common to both the coristructioris. according to 
the  strict gramnitrtical sense, the words must he thus slightly varied. 

We we of opinioti, for these reirso~is, tha t  the rule must be made h o l u t e  for a 
iiew trial, when the qiiestioii to  he submitted to  the jury, with reference to  this section, 
will be, whether tLe assignmetit was made by the iiisolveiit, wheri in irisolveiit circuni- 
stances, ~ 0 l ~ ~ t i r r i l ~ 7 ,  arid with the view atid iriteiitiori by him of petitioning the Insolvetit 
Court for his discharge froin custody. 

If all these circumstances concur, the plaitititf would be entitled to a verdicb, but 
otherwise he would not. 

Rule absolute. 

[199] BAKER u. BROWN. Exch of PletLs. 16:%-In a11 unrleferided actioii on ;L 

mortgage deed, the  plaintiff’s courisel iriadvertetitlg took D verdict for the priticip;rl 
money only, omitting to include the  interest. The Court refusetl to  iiicrease the 
verdict. 

[S. C. ’3 Gale, 223 ; 6 L. J. Ex. 11.1 

Petersdotlf applied to the Court to  increase the ;rmouiit of  ttie verdict i t i  this mse, 
from the  sum of 10251. to 10581. It was aii actiori oti a mortgage deed for paymeut 
of the  former sum, with interest ; arid at  Nisi Prius, the cause being uiitlefencled, the 
plaintiff’s counsel itiaclvertetitly took a verdict for the principrl sum oiily, oiriittitig to 
calculate the iiiterest, ; arid i t   its entered accordingly o i i  the record, and on the 
Judge’a riotes. Iri :I case iti Godholt’s Reports (Bulduit~ LE Gzuiw’s LUW, Godl). 245), 
where, the plaiiitif heiiig entitled to  treble damoges, the verdict w:is taken for single 
damages only, the Court illcreased tlie amount accorrlirigly. [Aldersoii, Li. There 
t h e  Court orily gave the finding of the jury its legal effect.] 

We cati do tiotliitig but grarit :I rule to set ; d e  the verdict, if the 
plaintiff desires i t ;  but  i t  has beeti entered as i t  was taken i t i  Court, i d  we uantiot 
increase i t  in the  absence of the other party. 

Per  Curitm. 

Motion refused. 

JONES u. PRITCKARD. Exch. of Pleas. 183Ci.-h an action for work done to ;r vessel 
:rpitist OIIB part OWIIBI’, ariother part owtier is :t conipeterit witness for the deferi- 
&ut, after a release. 

[S. C.  2 Gale, 186; 6 L. J. Ex. 57.1 

Assunrpsit for work :irid laborir dorie by  the p1:tintiff iri repairing of ship, of which 
The cause wiis the deferidant wvas otie of the part uwtiers. Plea -riuti assumpsit. 


