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the tything to contribute to the repair of the highways within the parish ; also that 
the parish of Swindon never contributed to the repair of the hi~hways within the 
tything, and whatever repairs were done to  the highways in the tything were done by 
the ~nhabi~ants  of the tything : either of these facts by itself would not be s u ~ c i e I ~ t ,  
but taken together they shew exemption of the ir~habitant~ of the tything from 
liability to repair the highways within the parish, and a good consideratio;i for that 
~ x e ~ p ~ ~ o f f .  

On the other point I agree with my Lord Chief Justice, for the reason that there 
cannot be two days of the same number in a calendar month. 

Blackburn J. It is not disputed that there may be a district amaller than a parish, 
which, in considerat~oti of the Ijability by immemorjal usage to repair ita own high- 
ways, is exempt from liability to contribute to the repair of the highways in the 
pariah. Here, though the district is a very small one, the three things mentioned by 
my brother Wi~htman taken togethei~ form x case on which it jury might find that 
the tything of Walcot wxs legally exempt from liability to repair the highway8 in the 
parish, 

It has been well settled that the caleodar month required 
by the s t ~ t u t e  begins a t  midnight of the day on which the notice was given ; E1861 
and generally it ends at  midnight of the day with the correaponding number of the 
next e ~ s u i n g  month in the calendar. In the proaent case, therefore, Z think that the 
plaintiff bad a, right to co~mence  his action on the 29th of May ; for this would give 
the defendant one clear calendar month's notice. It is said that we ought to consider 
whether the month in which the notice expires is loiiger or shorter, and that in the 
present case one day ought to be added, because May has thirty-one days; and so if 
the first day were in February three days must be added. But that would be very 
inconvenient, and would lead to many mistakes. And in the case of bills of exchange 
the time i s  computed without regard to whether the month is long or short. When 
the wtice is given on the 29th of ~ a n u a r y  in an ordinary year, the calendar ~ o ~ ~ t ~  
expires before you reach the 29th of the next month; I should say t h e  calendar 
month would run out on the last day cif February. The same principle holds, when 
the notice is given on the last day of it month which has thirty-one days, and that 
 on^ is fo~lawed by one which has only thirty days ; but those cases are exeeptjotis. 

As to the second point. 

&.le discharged. 
r q w r  i' 

[1$7 I N  THE MATTER OF A SUET OF ROBERT FORSTER agd?& MARY OWEN 
~'OILSTER AND BEERIDGE, Thursday, June 11 th, 1863.--Divorce Court. Foreign 
marriage. Suit for disaolu~ion of marriage. Costs against ~dulterer,  Prohibi- 
tion. 20 & 21 Yict. c. 85, as. 27, 34-1. QuEcre, whether the Court for Divorce 
and ~ a t ~ m o n ~ a ~  Causes, under stat. 20 & 21 Vict. e. 85, s, 27, has jurisdict~o1~ 
to entertain a petition for the dissolution of a marriage between British 8ubjects 
when the marriage Was contraoted in 8 foreign country, as in India.-Z. Qumre, 
whether prohibition l ies to that Court?---3. On a petition t o  that Court for the 
dieEciluti~n of marriage, the Court, if the adultery is proved, has power to  order 
all the aosta of the proceed~ngs to be paid by the co-respondent, although it does 
not decree dieeolution of the marriage.-4. On the 21st March, 1862, the 
~ e t ~ t ~ o n e r  filed a petition, in the Court for Divorce and ~ a t r j m o n ~ a l  Causes, For 
dissolution of the marriage between him and his wife, eele~rated in the East 
Indiea, according to the rites of ths Church of England, on the ground of her 
adultery with the co-respondent, and claiming damages against the ao-respondent : 
to which the respondexit and ea-responden~ reapectively entered an absolute 
appearance; but ~ f t e r w a r ~ a  applied to the Judge Ordinary to be allowed to 
appear under protest, on the ground that the Court had na jurisdiction, by reason 
a€ the petitioner and respondent never having been d o ~ i c ~ l e d  within ita jurisdic- 
tion; which a~p~icat ion was refused. On the trial of the issues in December, 
1863, the jury found that the adultery waa proved, and assessed the damages to 
be paid by the  eo-rerpondent a t  80001.; and thereupon the Judge Ordinary 
pronou~ced a decree nisi for the dissolution of the marriage, and ordered him to 
pay a11 the costa of and incident to thti petition, Upon &Fp~ication by the 
oo-renpondent for prohi~ition to the Judge Ordinary : Beld, that the co-respon- 
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dent waa only aggrieved by the order for payment of the costs, which, if wrong, 
was ground for appeal, and therefore prohibition ought not to issue. 

[See Mayor of Lomdm Y. Cm, 1867, L. R. 2 H. L. 280 ; R. v. Twiss, 1869, 1;. R. 
4 &. B. 413 ; R. v. ~~~r~~~ JJ’., 1870, L. R. 5 Q. B. 472 ; ~ u ~ ~ ~ i ~ ~ ~ ~  v. ~ ~ ~ r ~ ~ ,  

In this Term, May 26th, ~ o ~ e r i d g e  obtained a rule calling upon the Judge Ordinary 
of Her Majesty’s Court for Divorce and Matrimonial Causes to shew cause why a writ of 
prohibition should uot issue to prohibit him from making absolute the decree nisi for 
dissolviag the marriage betweeii the petitioner, Robert Foster, and the respondent, 
Mary Owen Forster, and from proceeding further in that suit against either or any 
of the parties thereto, 

The rule was granted on the application of the co-C188]-respondent, whose &davit 
gtated that, on the 2lat March, 1868, the pet i t ioi~e~ filed his petition in the Court for 
Divorce and ~atrimoriial  Causes, in  which he described himself as of Chertsey, in the 
county of Surrey, and a major in  Her Majesty’s Indian army, and alleged that he was, 
on the 20th June, 1839, married to the respondent, Mary Ann Forster, at Bareilly, in 
the East Indies, atid that afber his marriage, he lived and eohabitated with his wile a t  
several places in the East Indies, as welt as at several places in England ; and that she 
left him in January, 1854, at Chunar, in  the East Indies and proceeded to England 
m d  remained there; and that he left India in November, 1861, for the sole purpose 
of presentirig his petition to the Court for Divorce and Matrimonial Causes : that by 
the petition he prayed that Court to decree that his marriage with the respondent 
might be dissolved on the ground of adultery with the  co-respondent ; that it  did not 
appear by the petition what was the domicile of origin of the petitioner or the respon- 
dent, or where they were ~ o ~ i c i ~ e ~  a t  the time of their ma~riage, or what was their 
boo% fide domicile a t  the time of the committal of the acts of adultery by the respon- 
dent set forth in the petition, or what was their domicile a t  the time of filing the 
petition: that the co-respondent was served with the petition on the 25th   arch, 
1862, and a t  that time had no information on the subject of the domicile of the 
petitioner or respondent and no knowledge of the materiality of that fact: that after 
an abaolute appearance had been entered on his behalf, and on behalf of the respondent, 
respec~ive1~ by their soficitors, it came to the knowledge of his solicitor that the 
petitiwer arid respondent had been born in the East .Indies ; that the [189] father 
and mother of the petitioner and respondent were born, resided and died domiciled in 
the &et Indies ; khat the petjtioner and respondent had retaii~ed their domici~e there 
from bhs time of their birth up to the time of their marriage, and that the petitioner 
had ever since his marriage retained his domicile there : that on the 10th April, 1862, 
aaummons was taken out by the soiicitor for the co-respondent before the Judge 
Ordinary, to amend his appearance, by making it an appear~nce under protest to 
enable him to conteilt the jnrisdiction of the Court to entertain the suit by reason of 
the petitioner and the respondent; never having been domiciled within the jurisdiction 
of the Court; and about the:same time the solicitor for the r e s ~ n d e ~ i t  took out a 
aimilar summons; that, on the 29th April, the Judge Ordinary refused to amend 
their appearances : that on the 2nd M y ,  1863, a plea to the jurisdiction of the Court 
was Med by the respondent, but, on the 20th May, by order of the Court, was taketi 
off the files : and on the 26th May, an act on petition, in order to raise the question 
of the jurisdiction of the Court, was filed on behalf of the respondent, but, on the 3rd 
June, by order of the Court, was taken off the, files: that, on the 2nd May, the 
~ ~ r e ~ p o n d e ~ t  filed an answer to the petitior~ to prevent jud~meti t  going agaitist him 
Erg default ; that the respondent also pleaded to the suit; that in November the 
co-respondent obtained leave to amend hie answer: that, on the trial of the issues 
raised in the suit in December, 1862, the jury found that the adultery was proved, 
and rreaessed the damages to be paid by him in the suit st 50~01. ; and thereupon the 
Judge Ordinary pronounced B decree nisi for the dissolution of the marriage, and 
condemned the co-respondent to [190] PEY all the costa of and incident to the petition : 
that, in April, 1863, W. C. ~ntervet~ed in the suit, under the pravisions of stat. 23 Kt 
24 Vict. e. 144, s. 7, in order that the question of jurisdiction might ultimately be 
adjudicated upon, and in May sbewed cause by counsel against; the decree nisi being 
made absolute ; and the Court decided that the question of jurisdiction could not be 
raised by W, (3. in the ch&racter of interve5er. 

1875, L. R. 10 c. P. 383 ; ~ ~ ~ ? ~ ~ ~ ~ s  ~ r e e ~ ,  1875, L. R. 20 ~ q .  555.1 
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The affidavit of the attorney for the petitioner, which was used on shewing cause 
against the rule, stated that, a t  the time of the filing of his petition in March, 1862, 
he was residing a t  Chertsey in the county of Surrey ; that, a t  the titne of the com- 
mitting the adultery ii1 the petition mentioned up to December, 1859, the respondent 
lived with her two sons and two daughters, being all the surviving children of tbe 
marriage, in a house irt London, taken €or a term of three years ; that in reply to the 
plea of the r e s ~ n d e n t  to the jur isd~~tion of the Court of Divorce the petitiorier filed 
an affidavit, dated May 7th, 1863, in which it was stated that his father and mother 
were natural born subjects of this realm, that he had never regarded India otharwise 
than as the country in which his military duties were to be performed, and had on 
every occasion when the opportunity offered left India for the  purpose of staying in 
this country, and i~ tended  whe~iever his term of duty expired to retire to this country 
and pass here the remainder of his days ; that his marriage with the pstitioner was 
celebrated according to the rites of the Church of England a t  Bareilly in the Arch- 
deaconry of Calcutta; that he had cohabited with t h e  petitioner during the years 
1850 and 1851 in places in England, and his last child by her was born during such 
cohabitation on the 21st November, 1850 ; that his E1913 four surviving children had 
been educated and brought up i n  this  country, and two of him were then residing 
with him a t  Cherteey, and that the respondent and her two daughters by the 
petitioner were still resident in England. 

Coleridge, on moving for the rule, relied on the ground that the Court for Divorce 
and Matrimonial Causea, to which, by stat. 20 & 21 Vict. c. 85, s. 6, the  jurisdiction of 
the Ecalesiastical Courts was transferred with the additional power by sect. 27 to granC 
divorces a vinculo matrimoIiii, had uo ju r i s~ ic t i~ t i  to eiitertain the suit, tbe marriage 
having been contracted in India: arid cited 12alclifv. ~u~~~~~~~~ Raderson (1 Swab, 
& T. 467), ~e~~~~~~ v. Y ~ ~ ~ ~ r ~ n  (Id. 514, 586), S ~ n ~ ~ ? k  v. ~~~1~~ (2 Id. 67), ~ o ~ ~ e ~ ~  v. 
Colleti (3 Curt, 726, 738, 729, 130), Tendwci’s Cuse, cited by Dr. Imhingtori in Collett 
v. ~ o ~ l ~ ~ ~  (3 Curt. 731, 7323, Deck v, Deck (2 Swab. & T, 90), B O T ~  v.  boa^^ (2 Swab. 
& T. 93), Brodie v. Brodie (Id. 259, 263), Story’s Conflict of Laws, ch. vii. [Black- 
burn J. Yelverfon v. Yelvertm (Id. 574, 586) proceeds on the express grourid that the 
respondent was not domiciled in ~ n g l a n d  a t  the time of the suit ; but the cases cited 
there shew that when the adulterer is in  England, though a foreigner, he would be 
within the jurj%dietion of the Court, He also referred to ~ ~ ~ r ~ ~ ~ ~ $  v. ~ ~ ~ ~ ~ r n ~ ~ $  
(2 Hagg. Cone. Rep. 54).] 

Lueh (with him MuQde~l and B. F. ~ i b b o ~ i s ~  shewed cause on behslf of the 
petitioner.-First. Prohibition cannot go to the Judge of the Court for Divorce [192] 
and Matrimonial Causes. That Court is constituted and derives its authority from 
stat. 20 & 31 Vict. e, 85, amended by stats. 21  & 22 Vict. e. 108, 22 B 23 Vict. c. 61, 
23 & 24 Vict. c. 144, which last Act was made perpetual by 25 & 26 Vict. c. 81. It 
has a permanent Judge, called the Judge Ordinary of the Co~~Ft ,  stat. 20 & 21 Vict. 
e. 85, e, 9 ; by the same statute, S. 8, and 28 B 23 Vict. c. 61, s. 1, the Lord Chanoellor 
and all the Judges of the ~ u p e r ~ o r  Courts of Common Law a t  ~ e s t m ~ i I s t e r  are Judges 
of the Court ; and by stat. 20 & 21 Vict. c. 85, s. 56, i n  the case of a petition for the 
dissolution of a marrage there is an appeal to the Houge of Lords. [He also referred 
to stat. 23 & 24 Vict. c, 144, s. 3.1 If a prohibit~or1 lies to that Ccturt a single Judge 
of this Court, sitting in the Bail Court, might grant it after stxitence, and might also 

rant it to tha Court of Appeal. ~Bl~ckbur t i  3. It is not the d~gtiity of the individua~ 
fudge which preveuts prohibition from going.] The Court in qiiestion has a generak 
and exolusive juris~iction in matters and causes ~atr imo[I ia~,  which is to be ‘‘ exercised 
in the name of Her Majesty in a Court of record to be called ‘The Court for Divorce 
and Matrimonial Causes;”’ stat, 130 & 2 1  Vict. c. 85, s. 6. Its jurisdiction is much 
larger than that of the Ece~esiastica~ Courts, which had oniy a spiritual jurisdictioti, 
and have been always treated as inferior Courts. In Ex parte CUWUR (3 B. & A. 123) 
a proh~b~tion was moved for to the Lord Chancell~r sitting in  ba~~kruptcy, an? 
Abbott C.J,, delivering the judgment of the Court, which disposed of the objections 
to the jurisdiction of the Lord Cbarrcellor in the  articular instance, express~y a b s t ~ i n e ~  
from giving any opinion on the [193] question whether the Court had authority to 
grant prohibition to the Lord Chaucellor sitting in  bankruptcy. [Blackburn J. In 
Corn. Dig. Prohibition (A 1) i t  is stated, A prohibition lies to the Duchy Courts, 
and Courts of a County Palatine, if they hold plea of lands out of the duchy.” 
Crompbon J. And farther on it is added, “To the Court of Exehe~uer, if it grants an 
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attachment for a proceeding in  B. R. Dub. [EarEe v. Pnine] Salk. 550. D. Coals V. 
8i.r Limy Warner] 1 Roll. 252.’) The proceedings in the Courts of a County Lalatine 
were in the name of the Counts Palatine, and the indictments concluded “against 
the peace of the Earl, his sword and dignity.” 

Secondly. A Court coristit~ted by statute has power to construe the statute which 
gives it jurisdiction; la re Bwen (21 L. J. Q 3. 10; 15 Jur, 1196). The Judge 
~ ~ ~ n a r y ,  when he refused to amend the appearance, and when he directed the plea 
to the jurisdiction to  be taken off the files, must have considered the question of 
jurisdiction arising upon stat. 23 & 24 Vict. c. 144. And either the respondent or 
co-respondent might have appealed from each of those decisions. 

Thirdly. This application is too late, being more than three months after the decree 
nisi, which wouM have been made absolute on a motion of course; stat. 23 & 24 
Vict. c. 144, S. 7 : and prohibitiou will not g o  after sentence, unless it appears on the 
face of the libel that the Court had no jurisdiction, E’u12 v. Hutchins (Cowp. 422, 424) ; 
or that there was an excess of jurisdiction in the act of trial ; Godd v. Gapper (5 East, 
545, 363-4). [Coleridge, contrB.-By atat. 23 & 24 Vict. c. 144, s. 7, “at any time 
during [IQ41 the progress of the cauiie or before the decree i s  made absolute any 
person may give informat~on to Her ~a jes ty’s  proctor of any matter mater~a1 to the 
due decision of the CtbBB,’’ &e. He cited 1% re 2% Dean of Yolk (2 &. B. l), plac. 6. 
Cockhurn C.J. The provision cited shews that the decree nisi does not become a final 
aentence until after the expiration of three months; but the deIay after three months 
might be accounted for, therefore the present case is not brought within those in 
which this Court would not interfere aEter final sentence.] 

Fourthly. Prohibition is only demandable of right by a party aggrieved : it is matter 
of discretion whether the Court mill grant i t  upon the suggestion of a stranger ; The 
erne of The Parish DfAstm v. C d e  Birrnidge Chappel (Hob. 661, Se~ennt Xmton’s Case 
(1 Sid. 65). [Wightrnan J. In Tarmnt v. Mawr (1 Str, 576) there being cross suits by 
two wives in t h e  Spiritual Court, the two husbands entered into an agreement to stay 
proceedings on both sides, and upon one of the wives going on prohibition was refused to 
her husband.] Stat. 20 St 21 Vict. 0. 85, e. 28, requires that the adulterer shall be made 
co-reapondent in a petition for the dissolution of marriage; under sect. 33, the  Judge 
Ordinary had jurisdictio~ to et~tertain the petition against the co-reapotident for 
damages : and under aect, 34 he has power to order the eo-respotider~t ‘‘ to pay the 
whole or aay part of the costs of the proceedit~gs.” The right of action for criminal con- 
versation against the adu~terer is taken away by sect. 59 ; and t h ~ r e  ie no other Court 
in which the co-respondent couid be sued. Assumirig the di8soIut~ot; of the marriage to  
be begood the jurisdiction of the Judge Ordinary, the co-respondent is a stranger 
[196] as to that, seeing he has no intereat in that question. The dissolution of the 
muriage and the decree for darnages against the co-respondent are independent of 
each other, though connected in the same suit. 

Dr, Deane appeared on behalf of the Judge Ordinarg, but did not argue. 
Coleridge, Mellish, Dr. Trietram and E. C. Willoughby, contrh. First. The Court 

for Divorce and Matrimonial Causes has no jurisdiction over an Indian marriage. 
Becondly. Under stat. 20 & 21 Vict, c. 85, a. 33, there are two dintinct and 

iQdependent courses which the petitioner, as a husband, might have taken, He might 
have limited his petition to a claim for damages against the  adulterer, in which case 
there would have been no ground for a probibition; but by making the  ad~lteeer 
co-respondent in a suit for the dissoIution of the marriage, he has made him a party 
to a sa& aver which the Judge Ordinary has no jurisdic~i~n. ~ ~ i g h t m a n  a. I f  the 
Judge Ordinary t h o u ~ h t  he had no jurisdiction over the marriage he woutd make no 
decree for dissolving it, though he might decree the damages recovered against the 
adulterer: the two are in their nature separable. Cockburn C.J. In Robit~n V. 
Ro5imoa a d  Lane (1 Sw. B Tr. 363), which was 8 petition for dissolution of marriage, 
the petitioner’s case depended on alleged confessions contained in a diary kept by the 
wife, and the full Court held that i t  was admissible against the wife though inadmis- 
eible against the  co-respondent, on the ground that the respondent and co-respondent 
have a [lQ6] distinct interest in the suit ; and the co-respondent having been dismissed 
from the suit in purauance of the power given in stat. 21 & 22 Vict. c. 108, S. 11, 
the suit went on against t h e  wife,] That section, which empowers the Court to 
dismiss the ~o-re8pondent from the suit if there is not sufficient evidence against him, 
ehewr that the suit wiw considered indivjsible, If the Judge Ordin~ry  had no 

(Be was then stopped.) 
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jurisdiction over the marriage he had none to  order the co-respondent to pay the 
costa of that part of the suit : they would not have been incurred if he had entertaitied 
the objaction to his jurisdiction. [Wightman J. Might not the co-respondent have 
applied for a prohibition before these costs were incurred1 At  any rate this is not 
more than grourid of appeal. Crompton J. Suppose the Judge Ordinary gave the 
petitioner the costs of an issue upon which he had not succeeded, that would not be 
matter for a prohibition.] The wife iticurs costs in  her defeoce which are properly 
the hasband's, and they can only be ordered to be paid by the adulterer i f  the husband 
succeedls in tha principal object of the suit, viz., a dissolution of the marriage, [Cronip- 
ton J. That is contrary to the words of sect. 34. Suppose the  marriage is not within 
the ~ o g n ~ ~ a n c a  of the Judge Ordinary, still that section gives him jurisdiction to  
order the co-respondent t o  pay the whole costs of the proceedings: they are the 
penalty of his adultery.] 

Finally, assuming tbnt the co-respondent is a stranger, he may apply for prohibi- 
tion. I n  De Baber v. The Q u e m  of Portugal (17 Q. B. 171, 196), Lord Campbell, 
d e ~ ~ v ~ i ~ g  the judgment of the Court, said, p. 214, " We find i t  laid down in books of 
the highest authority that, where the Court to which the prohibition is to go has 
no jurisdiction, a prohibition may [197] be granted upon the request of 8 stranger,: 
BS well as of the defendant himself; 2 Inst. 607, Com. Dig. Prohibition (E). 
[Cockburn C.J. Whether the suit is divisible or riot, the applicant would oiily have 
a right to gat that p r t  of it prohibited i n  which he is interested.] He has a right to  
apply for a prohibition of the whole if he has any interest in any part. 

Lush resumed his argument.-De Hder v. The Queen of Pwtugd (17 Q, B. 171, 196) 
was a very peculiar case, in  which the Lord Mayor's Court assumed jurisdiction over 
a person not within a jurisdiction, Further, in the present case the respondent and 
co-respondent having appeared absolutely, and pleaded, i t  is too late to apply for a 
prohibition; michsster v. The Marpis and Jfarchioness of Donegal (Madd. 3E G. 375; 
reported in the Court below, 1 Add. 5), where Sir J o h n  Leach said, pp. 398, 399, " k 
party admitting a fact which gives jurisdiction to a Court, and appearing and sub- 
mitting to that juri6d~etion, upon general ~ r ~ ~ c ~ p ~ e s ,  and upori all analogies known to 
ue, can never recede, or as it is called in the Scotch Iaw, resile from those facts and 
withdraw that admission." In this Court when a party has appeared by attorney he 
cannot afterwards dirpute the jurisdietion of the Court; though, if he appears in 
person, the Court allows him to withdraw, In the ecclesiastical Court, ap earance is 

of the Eooleriaetieal Courts, p. 166 : and in the present case the Judge Ordinary was 
right in refusing to allow the respondent and co-respondent to tack on a protest to  
their original appearance. 

[l9&] Cockburn C.J.-We have considered the case and need not hear further 
argument. On this &pplication to the Court for the exercise of its jurisdiction by 
way of prohibition, more than one question of difficulty arises. Whethei. the juris- 
diction relating to marriage and the dissolution of marriage is to be exercised according 
to the  law of the country to which the parties belonged a t  the time when the marriage 
wtis contracted, and according to the conditions under which they may be suppoaed 
to have entered into the marriage contract, or according to the law of the country 
whem the tribunal i s  situate the intervention of which is prayed, is one of the most 
d i lcu l t  questions that can arise upon the conflict between the laws of two countries, 
I am glad that we are not called upon to decide so intricate a question, So also, assum- 
ing that this case war3 beyond the jurisdiction of the Court for Divorce and ~ a t r i m o n i a ~  
Caum : whether that Court being, as I am strongly disposed to think i t  is, a Court 
of co-ordinate rank, although the subject-matter of its jurisdiction differs from that of 
the other ruperior Courts, is one to which a prohibition could properly issue from this 
Court, i s  & question upon which i t  ia unoecesaary to pronounce an opinion. 

We dispose of this case on the narrower ground : that is to my, 011 the question 
relating ta the exercise of jurisdiction by this Court. 

The applicant, the co-respondent, is a stranger, being aggrieved, on his own shewing, 
only in so far as he has been decreed to pay all the costs of the ruit, including those 
of the wife, in resisting the suit for the dissolution of the marriage. The suit was one 
which could tse brought against him alone or as a co-respondent. If it [I991 had 
been dimirsed a8 against the wife, i t  might have been continued against him with 8 
view tic, obtain damages for the wrong whioh the hushaud had sustained. The co- 

given by the party cited, or by a proctor authorized on his behalf; Coote P 8 Prsctice 
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respondent then is only aggrieved in respect of being ordered to pay the costs of that 
which ia the legal ground of catnplaint,-in all other respects he is a stranger. I 
entirely concur in the ~ r o ~ o s i t i o ~  that, aI thou~h the Court will listen to a person who 
is a stranger, aad who interferes to point out that some other Court has exceeded its 
jurisdiction, whereby some wrong or grievancs has been sustained, yet tbat is not; ex 
debito justitie, but a matter upon which the Court may properly exercise its discre- 
tion ; a& distinguished from the case of a party aggrieved, who is entitled to relief ex 
debito justitia if he suffers from the usurpatio~i of jurisdict~oi~ by another Court. It1 
the present case, all that the applicant can allege is that he has beeu wrongfully 
ordered to pay these costs. That is matter for application to the  Court itself by which 
the decision was given to reform or redress by its own decree ; and if redress cannot 
be obtained there, then to the Court of Appeal. On this ground, I am of opinioti 
that this rule ought to be discharged. 

W ~ g h t ~ n  J. I agree with what the Lord Chief Justice has said on the tiarmwer 
ground, viz, the insufficieucy of interest in the appficunt in the subject matter to 
entitle him to make this application. 

Witb respect to the main groi~nd of applicat~ori for a prohibitjon I entertain great 
daubt, because by stat, 20 & 21 Vict, c. 85, the Judge Ordinary has abundant juris- 
dietion in the first iristance to iitquire into the matter. The enactment it1 sect. 27 is, 
“ I t  f2OO’J shalt be lawful for any husband to present a petition to the said Court, 
praying that his marriage may be dissolved, on the ground that his wife has since the 
c e ~ e b r ~ i o n  thereof been guilty of adult er^," Prima facie, therefore, the peti~iorier 
and reepondent being British subjects and being lawfully married, although in a 
country which for this purpose must be taken to be a foreign courrtry, the husband 
had li right, to go to the Court and pray that the marriage shoutd be dissolved, The 
objection thett arises tbat the marriage is one which is riot within the ju~isdictio1~ of 
the Cwrt.  That must depend upon questions of fact to be determined somewhere ; 
and it seems to me that the Judge Ordinary has a general jur~sdiction to inquire into 
and determine those that may be raised as to the place where, or the c~rcu~s tances  
under which, the marriage took place ; and supposing he came to a wrong decisiou, I 
think it would be a groui~d for appeal rather then for prohibit~oIi. It i s  not, however, 
necessary to determine that matter. 

Cmmpton J. I feel great difficuIty as to the question whetber this marriage is 
within the Act of F~rIiament relating to divorce and matrimonial causes; and agree 
in deciding the case on the narrower ground. 

The ~ppIicant having had costs awarded against him under stat, 20 & 21 Vict, 
0. 89, S. 34, and being an adulterer, has no locus standi to complain of the dissolution 
of the marriage ; the only suggestion is, that he is aggrieved because he is ordered to 
pay costs, But they are independent of the dissolution of the marriage. Sect. 34 
givesr the Court discretior~ to order all the costs of the proceedir~gs to be paid by the 
adul-I~l~-terer,-\vhether those proceedings are successful or not as to the dissolution 
of the marriage. And, even if that were riot so, and the Judge had made a wrong 
order respecting the costs, that is a q~Iestioti of practice, and not a matter upon which 
it would be proper for this Court to grant a prohibition. I am of opinion that we 
o u ~ h t  sot, in the exerciee of our discretion, to en ter ta~~i  this motion on the appI~c~tion 
of a stranger. 

At the same time I agree with my brother Wightman in thinking that the Court 
for Divorce and ~a t r imonia l  Causes is the proper Court to decide w ~ e t ~ e r  th i s  
marriage is within stat. 20 Rt 21 Vict. c. 85, S. 27. That Court is a higb Court 
~ s t a ~ ~ i a h e d  by Act of Parliament, witb jurisdiotion over marriages in general, and 
their disleo!u~on ; and this marriage was brought before it on matters appearing to 
be expressly within its cognizance. Whether t h e  marriage is one which falls within 
aect. 6, giving the Court jurisdiction, depends partly on law and partly on fact ; and, 
looking a t  the scope of the Act of Par~iament, I: thiuk that is one of the quest ior~~ 
which that bigh Court is appointed to decide, subject only to an appeal to the still 
higbar Court given by sect 56. This is not like the drawing away a case from the 
jurisdi~tion of another Court, for there is no other Court except the Court for Divorce 
and Makrimonial Causes which can decide the question. Such appears to me to be 
the law on this subject, though it is not rIeceasary to decide it positiyely, and we 
have not beard a full a r g u ~ e n t  upon it, 

Blackburn J. It is not necessary to decide wbether, if the Court for Divorce and 



436 RE FORSTER V .  FORBTER AND B E R R ~ D ~ E  4 B. & B. 20% 

Matrimonial Cauees exceeded its juri8dictionI we could issue a prohibitio~ to it. I 
E204 incline to think that, if there were a clear excess of jurisdiction by that Court, 
we could do eo, notwithstanding t h e  high dignity of the persons who constitute it. 
But, on the other hand, the power of appeal to the House of Lords makes me doubt, 
because i t  is argued that if prohibition lies to the inferior it would lie also to the 
appelfate Court. 

The other queetion is as difticult a question as can be raised ; viz., whether this 
marriage comes within e ta t .  20 & 21 Vict. c. 89, s. 27, which enacts, “It  shall be lawful 
for any husband to present a petition to the said Court, praying that his marriage 
may be diasolved.” Suppose the case of a foreigu husband, domiciled abroad, praying 
that a foreign marriage may be dissolved, whether the Court for Divorce and Matri- 
monial Causee would have jurisdiction over that suit is a question of very great doubt, 
and which we have not to decide. Then is it a queation which, when it arises before 
them, tke Court for Divorce arid ~ & t ~ i m o n ~ a i  Causes has jurisdiction to decide, subject 
to appea€ to the House of Lords? At present the impression on my mind is, that I 
agree with my brothers Wightman and Crompton in thinkirig that i t  would not be 
an excess of jurisdiction in that Court to decide that questiou. The point, however, 
has not been fully argued because it is not necessary to decide it. 

I now come to the ground upon which I agree with the Lord Chief Justice and my 
brothers Wightman and Crompton iri t h i n ~ i n g  that this rule should be di8charged. 
prohibition is granted for two reasons, as i s  said in Com. Dig. Prohibition (C) (not 
by Chief Baron Comyns, but in a paragraph between brackets which has been intro- 
duced by one of his editors, and which I think is cor-[203]-rect) : ‘ I  In  prohibition, 
are, lst, contempt of the Crown, and, 2dly, a damage to the party.” If we see a 
contempt of the Crown, that is a case in which we ought to interfere. A stranger 
haa in  ganeral no right to require our interference; but if he shews that he is 
aggrieved and hae sustained damage, then, ex debito justitis, as in any other suit, he 
has a right to our opinion upon the question. The distinction has not been very 
distinctly taken in any of the previous cases; but i t  seems to me to be well founded 
on oomman sense; and there can be no doubt that it is far batter, a8 a matter of din- 
cretion, that this question should be disposed of by a Court of appeal than raised in 
this Court by prohibition. Then is the applicant, the co-respondent, i n  any 8ense s 
party ~ g ~ r i e v e d  by an exceee of jurisdiction, asauming the proceedings to dissolve 
bhe marriage to be such? He has no interest in the ques t io~~ whether the marriage 
ia to etand or not. It was argued that he is not liable to damages in the present case, 
because he had been joined as co-respondent in the petition which claimed a dissolu- 
tion of the marriage, and that if the marriage was not to be dissolved he was not 
liable to pay damages. I think 
that under eect. 29, although the Court on hearing any cauntercharge against the 
petitioner should conclude that the mawiage ought not to be dissolved, the co-respondent 
who had been convicted of adultery would have no right to get free from damages 
on that ground. But whether that b s  the right of constru~tion of the s ~ t u t e  or not, 
the matter is within the jurisdiction of the Court for Divorce and ~ a t r i ~ o n i a l  Causes, 
and consequently not ground for prohibition. It is further said that the Court for 
Divorce and Matrimonial Causes has awarded [204] that the oo-respondent should 
pay all the costs of the proceedings, and, consequently, hae included the costs of that  
part of them which was i n c i d e n ~ l  to the dissolution of the marriage and to the 
a t t a ~ p t i ~  to raise the question in that Court; and i t  is argued that if the Court 
had no right to diseolve the marriage, i t  had no right to order these costs. But sect. 
34 ensots, ((Wherever in any petition presented by 8 husbtrnd the alleged adulterer 
shall have been made a co-respondent, and the adultery shall have been established, 
it shall be lawful for the Court to order the adulterer to pay the whole or any part 
of the coats of the proceedings.” This says in wordg, and muat have been intended 
to bave the meaning, that if, in the caurse of a petition, i t  appears that the co-respon- 
dent was the adulterer, then whether the petition for the ~ isso lu t~on of the marriage 
were granted, or whether for some reason it were dismissed, the Court should have 
the power to order all or part of the costs to be paid by him. As a rule of practice 
i t  may he discreet not to order the coats to  be paid by the adulterer if the petition is 
dismissed j but the Court has jurisdiction to order them : and therefore on that narrow 
ground I think this rule ought to be discharged. 

I do not comcur in that construction of sect. 33. 
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On the other points, which were not fully argued, I desire what I have said to be 

Rule discharged, with costs, 
considered as dicta partly obiter. 

[206] THE QUEEN U g a h d  JAMES TAYLOR INGHAM, ESQUIRE, AND \vILLIAB€SON. 
Thuraday, June 4th, 1863.-Metropolis Local Management Act, 18 !& 19 Vict. 
c. 120, s. 18. Rate for paying debt incurred 
under The Metropolitan Sewers Act, 11 & 12 Vict. c. 112.-Part of the parish 
of A. was comprised in the F. and H. sewerage district, constituted by the Metro- 
politan Commissioners of Sewers under stat. 11 & 12 Vict. c. 112, whose powers 
expired upon the passing of The Metropolis Local Management Act, 18 & 19 
Vict. e. 120. The whole of the parish is without the limits of the Metropolis, 
as defined by the latter statute. By sect. 181, all debts and liabilities of the 
sewerage districts under the Metropolitan Commissioners of Sewers are contiriued, 
and the sums required for payment thereof are to be raised by the Metropolitari 
Board of Works in those districts “in like manner as the expenses of such Board 
in the execution of this Act ; I J  and in case any district is wholly or in part with- 
out the  limits of the Metropolis, a8 defiried by the Act, the Metropolitan Board 
are to issue precepts to the overseers of the parish in which any part without 
those limits is comprised, requiring payment of the necessary sums. A t  the 
expiration of stat. 11 & 12 Vict. 113, a sum was chargeable upon the rates 
authorized to be levied in the F. and H. sewerage district ; and the Metropolitan 
Board of Works issued their precept to the overseers of A. to pay a specified 
sum, which they charged upon that part of the parish which had been included 
in that district “for defraying the expenses of the said Board in the executiori 
of the said Act,” and which they had assessed upon thab part of the parish for 
such purpose.” The overseers having made default, a rate was made by H., a 
person appointed by the Metropolitan Board, (‘ for levying 011 the said part of 
the said parish of A. the sum of &e., required by the Metropolitan Board OF 
Works for the purposes of the said Act.” Upon an applicatiori to a magistrate 
to issue his warrant to enforce payment of the rate : Held, that the rate wyag bad 
on the face of it, as being for a purpose for which the Metropolitan Board had 
no power to make it. 

Parish without the metropolis. 

[S. C. 38 L. J. M. C. 214; 9 Jur.  N. S. 1288; 11 W. R. 885.1 

In Easter Term, Raymond obtained a rule calling upon James Taylor Ingham, Esq., 
one of the Police Magistrates of the Metropolis, and John Williamson, a ratepayer of 
the parish of Acton, in the county of Middlesex, to shew cause why the magistrate 
should not issue warrants to  enforce paymerit bg John Williamson of two rates made 
respectively on the 12th August, 1858, arid the 2 ls t  March, 1861, hy William Buxton 
Head, a person appointed by the Metropolitan Board of Works under The Metropolis 
Local Mauagemerit Act, 18 & 19 12061 Vict. c. 120, to levy in part of the parish of 
Acton two several stims of 4621. 9s. Sd. atid 2971. 19s. 9d., which were required by 
the Board for the purposes of that Act ; arid which the overseers of the poor of that 
parish were required by two precepts of the Board, respectively made on the 13th 
March, 1857, and the 15th January, 1858, and duly served on them, to pay, and 
which the overseers had made default in paying. 

The Metropolitan Commissioners of Sewers, under the powers conferred upon 
them by stat. 11 & 12 Vict. c. 112, made an order dated the 29th March 1849, 
whereby they constituted a separate sewerage district called the Fulham arid Hammer- 
smith Sewerage Disttict, which district comprised parts of the parishes of Fulham and 
Hammersmith, and also the parish of Chiswick, and parts of the parishes of Acton, 
Willesdeti and Ealing, and this district then became and contimued to be, until the 
expiration of the powers of those Commissioners, one of the sewerage districts within 
the limits of the Metropolitan Commissioners of Sewers, atid rates were from time 
to time made and levied by them upon the Fulham aud Hammersmith district. 

In 1855 upon the passing of The Metropolis Local Management Act, 18 & 
19 Vict. c. 120, the powers of the Metropolitan Commissioners of Sewers expired, 


