
if any, were not joint, and therefore could not be made the matter of B joint appeal, 
Now the appeal in this cam ir~o~uded, tiot only ail appeal agai~jst the p a ~ ~ n e ~ i t  of the 
maiIi~tiatice moriey, but also otie a g a ~ ~ ~ s t  the B~judicatiori of the s e t ~ l e ~ e t ~ t  : am 
appeed of this sort necessarily must do so it1 effect; for the liability to t h e  former 
must depetrd on the dec~s~ou as to the latter :  nu v. ~ ~ s ~ ~ ( : ~ s  of ~ ~ ~ ~ 1 ~ ~ ~ s ~ ~  (5 Ifowl. 
8a L. 9): and both the parties appellaIit were zseceafi~riIy interested in tire decision of 
both parts of tha order. The traasurer of the guar~ia t I s~  OII their behalf, was clearly 
and by the atatute ~ ~ ~ t e r e s ~ e d  to rappeal a g a ~ r ~ ~ t  the ~ a y ~ e ~ I t  of the money : arid, if so, 
as that depended on the sett~einetit, he was iritereeted to dispute tbat ~ d j u ~ i c a t i o ~ 1 :  
the o v e r s ~ e r ~  were clearly ifiterested to get rid of the settle~ouetit, atld also the paymeIit 
of the maint~nance, which de~et ider~  on it, because, wheri their purish settled its 
accouirts with the union, the burde~k would u ~ t ~ u ~ ~ t ~ ~ ~  fall ou their rate. As, theu, 
either party might have a ~ p e a ~ e ~  s ~ p ~ r ~ ~ t e l y ,  and each Itad ;LU j1itei.e~~ in the whole 
matter of the, appal,  we ean see uo grouud for objecting to t b s  joiuder of both in oile 
appeal ; and therefore the rule will be &solute, 

Rule abaolute (b) .  
See tbe three preced~Irg oases, 

f3103 ~~~~E ~~~~L~ ~ ~ ~ i ~ S ~  fftJNTER,  g rid^^, hh,y 2%h, 1848. fu assur~psit 
OB a cbarter-yarty executed, riot \?v ~lair;tiff, but by a third pcr~*suou tvbo, i i t  the 
o o ~ t r ~ ~ ,  d 6 s o r ~ b ~  h ~ ~ ~ e ~ ~  i ~ s  ‘( ~wrier,’~ ot the ship. Held, that evideiica was trot 
a ~ r n i ~ ~ b ~ 6  to shew that such person contracted merely as the ~ ) i ~ ~ z i t i ~ s  ;&gent, 

18SI, a# L. J. 
U. B, 231. Referred to, ~ ~ ~ t ~ s ~  ~ ~ t ~ g g o ~  ~~~a~~~ v, Lea, 1880, 5 0. B. D. 152. 
~ i s t i ~ ~ g u i s h e d ,  ~ ~ Z l j c ~  v. f%c6, 1896, 12 ‘f, L. H. 364. ~ e ~ e ~ ~ e d  to, ~ ~ s ~ c ~ ~ ~  
Porthd C%ment Manzcfactzi~ei-s v. l ’oliwst, E19021 2 I<. U. 669 j [I9031 A. C. 414.1 

The deo~~ratioii  stated 
the ~ 8 t r u ~ e n t  as ‘’ x e~rtaIt1 ~ ~ a & , t e r - p a ~ t y  of a ~ ~ ~ ~ ~ ~ ~ r n e r i t  then made betweett the  
~ ~ a ~ t ~ t i ~ ,  than and &ill being the ownor of the. good ship ur vessel called ‘ Ann,’ ’’ and 
the d e € e ~ d a ~ t .  

Or1 the trial, before ~ ~ i g b t ~ B ! ~  J,, at the Durham Summer Assizes, 1847, the 
~ha~ te r -pa r ty  was put in, signed, riot by the ~ I ~ ~ ~ i ~ i ~ ,  but by her sati : arrtf the words 
of agreement were : It is ” “ ~ u t ~ ~ ~ l I y  agreed ~ e t \ ~ e e ~ ~  C. J. ~ u ~ ~ i ~ l ~ ,  Esq.” (the son), 
“owiier of the good ship or vesaef called the  ann,"' “arid Jaruesorr Hutiter,” the 
d e f ~ ~ d a ~ ~ t .  ~ u r n b l e  the sou was called as B witriess on ~ e t ~ a ~ f  of the ~ ~ I a i K ~ t i ~ ,  to prove 
that shc wm the real owner of the vessel, and that he had sigried the c h a r t e ~ - ~ r t y  aa 
her crgerrt, and riot as priucipal. This line of examination was objected to on the 
ground that a yersoti who has sigtied a contract exprcrasly as priiioipal csrinot be 
adniitted ta prove, in c o n t ~ ~ i o t i o I i  to the written i ~ i ~ t r u ~ ~ ~ i t ,  thilt he was mer-ety an 
agent, The ~ v i d ~ t i c e  was reoe~ved, arid a verdiot foutitf Em the p l ~ ~ t r ~ i ~ .  \~atsutI, irr 
~ i e ~ ~ e i m a ~  term, 1847, moved for a new trial ou account of the recept~o~1 of this 
e v i ~ e t ~ e ,  and oti other grouxids. 

B o o w h  arid 2, ftobinsoti shewed cituse, “‘t is the constant course to shew by 
p ~ r ~ l  e~~d%nc0 ,  whet he^ a ~ ~ i ~ t r ~ e t ~ ~ ~ ~  party is agent or ~ r ~ ~ ~ o i p ~ ~  j ” per Park J. in 
W&m v. B a ~ t  (7 Taunt. 295, 304). There the bought ttote rianied need as the 
~ u ~ ~ h a s e r ~  but it was held a ~ I o ~ a b ~ e  to p ~ o v s  that the de€e~i~ar i t  was so iu reality. A 
patty ~ ~ a r i i t i g  to act as ageut %my bird h i ~ s 3 ~ f  in S U G ~  fortu that he ~axjtiot be treated 
otherwise than w principal ; &ptslon v. Binks ( 5  East, 148), where the agent had 
bound b ~ ~ s e ~ f ~  hie heirs aud assigiis, uride~~ seal: arid i t  also results from the 
~ u t ~ o r i t ~ e s ,  that at] agetit who has made P writtetr contract it1 his own tiatoue carruoL 
adduoe parol evidence for the ~)urpose of d i a ~ h ~ r ~ i ~ I g  hiziivelf from ~ i a b i ~ ~ t y ”  
[P~t tesor~  J, Thati is the rule I uctsd upon in  gee v. ~ ~ ~ j ~ s o ? ~  ( 2  NI, YE W. 440); 
atid the law is sa stated iri 2 Smith’s Lead. 0, 234, 3d ad.(&).] But thig does tiot 

(6)  report^ by H, Uavidson, Esq. 
(a) Cause was shewa on May 15th before Lord ~ e r ~ ~ ~ i l  C.J., Pattesoti, ~ i g h t m a ~ ,  

(e) Note to 2~~~~ v. ~ a ~ ~ n ~ ~ ~ ~  9 B. & C. 78. 

[X. C. 17 L. J, ($. B. 350 ; 12 Jrtr. 1021 ; Considered, b‘chnzccln v. 

A s s u ~ p s i t ~  ott a charter- part^, for freight, d e ~ u ~ r ~ ~ e ,  YEc. 

Pleas : nos a ~ u m p s ~ t ;  and others which It is uIi~iecessary to atate. 

The Court grattted i~ rule iiisi, 011 this poiut; only, 
311] hi last Easter vaoatior~ (a), and or8 this day, 

- --..” - __ I _ _ l _ l _ _ ~  

arid Erle Js. 



pravent the pr~ricipa~, for wham the ageK~t has c ~ ~ i ~ r a c ~ e { ~ ,  from suitrg i t z  his owu tisme, 
and s ~ 0 w i ~ ~ ~  by evjdetice that he is e t~ t i t~ed  to do so. ~ ~ i ~ h t I n ~ i i  J. 00 a policy of 
i n s u r ~ ~ c e  the actio~i is b r o u ~ h t  ki the name of the party who ~ c ~ u a l ~ y   execute^ or ia 
that of the persoti eIit~tled to the bertefik] The ruIe 011 the subject is laid dowri iir 
Xmith’s ~ e r c a r ~ t ~ I e  Law, 144, 4th ed. (book i. c. 5, s. 5>, where it is said that, 
f a c t ~ r  ~ 0 ~ 1 ~ i ~ g  for a ~ r ~ ~ i c i p a ~ ]  hut c~z icea i~~~g  that prii~cipal, ~ e l i v e ~ s  goods ia his own 
name, the person c o ~ i t ~ a c t i n ~  with him has a rigbt to cortsidor him to all ititerits 
arid purposes the principal,” but that ‘‘ the red principsl ttiay appear and bring ati 
action on that contract against the purchaser of the goods.” The latter point i s  also 
stated in Story on Agency, c. 16, s, 420 ; and the author adds : It will make no 
~ i ~ e r ~ n o ~ ~  that  the agent may also be e i~ t j~ l ed  to me upoii the coritract ; I’ “Nor that 
the third per so^^ has clealt with the agent, s ~ ~ ~ p o s ~ ~ i ~  hint to  be the sole priytci~~aI.’J 
So, in S2m v. Bond (B B. & Ad, 389, 393), this Court said : ‘I It is a welt e s t a b l i ~ h e ~  
rule of law, that where a cotttract, not noder seal, is made with a11 agent, iri his OWII 
u ~ ~ s ,  for an u€idisc~osed ~)rjiicipa~, ei&her the ageitt or the ~ r i ~ i c i ~ ~ ~ l  ttiay sue upon it.” 
The Court, of ~xchequer  e x p l a i ~ ~ e ~  the law on this subject iri ~~~~~~5 v. Se&w (8 M, & 
w. 834, 844), atrd, aithough they declared that “ t o  alkoiv evidence to be given that 
the party who appears on the face of the i ~ ~ s t r ~ ~ r n e & i ~  to be ~ e ~ s ~ ~ i a l l y  a c ~ ~ ~ t r ~ c t i t ~ g  
party, is riot such, would be to allow parol e v ~ ~ i e i ~ c e  to c o ~ ~ t r a d ~ ~ t  tlie ~ v r ~ ~ t e ~ ~  agree- 
ment ; which catiriot bs done,” they said also : ‘* There is 110 doubt, that where such an 
agr8emeiit is made, i t  is cornpet~iIt to sbew that oiie or both of the cotitractiijg piaties 
were agents for other  ers sans^ arid wted as such a ~ o ~ i t s  in  niakirig the c o t ~ t r ~ c ~ ,  a10 8s 
to give the bermfit of the coiitmct on the OIL@ hard  to, and charge with i i a ~ ~ ~ ~ j t y  on the 
other, the u ~ i r ~ ~ r ~ ~ d  p r ~ j I c ~ ~ ~ a l s  : arid this, ~ y h ~ t h e ~  the ~ t g i ’ e e ~ ~ i ~ t  be or be not i * e ~ t ~ i r e ~ ~  
to be in ~ r ~ t ~ r i g  by the S t ~ t u t e  of ~ r a u d s  : aid this ev~dence i u  no way c o i t t I * ~ d ~ ~ t s  
the written agreemer~t : ” L I ~ ,  in  a iiote to the report, c‘arrett v. ~ u n [ ~ ~ ~  (4 B & e, 
66P), atid ~~~~~~~~ v. ~ ~ i l ~ i p ~  (15 East, %’a), ace cited. ~ ~ V i ~ h t r ~ a r i  J. r e - [313~- fe r i~~~  to 
S ~ ~ ~ r  v, S ~ ~ ~ $  (4 B. B Ald. 437).f The ~ ~ i ~ ~ c i ~ ~ ~ ~  now relied upoii was r eeo~r i i s e~  irr  
~~~~~~ v, F ~ ~ ~ ~ ~ ~ l ( 1 0  U, B C. 6’71). E n  The Dt& of  or^^^^ v. ~~~r~~~~ ( I  Camp, 33’?), 
Lord ~ l l ~ r ~ b o r o ~ g h  held that an unnamed purchaser of ark estate might re00v0r back 
~ e p o a ~ t  mo~iey paid on his behalf by his agtiut, the pLi rc~~~~ee  being rescintled. [Erie J, 
The effect of recognisiiig the  unnauied party io such a case inight he that the veridor 
might find himself urider coIitr~ct to the very person whom tie wished to avoid, 
And in the oase of a cotitiiiu~~ig ~ o r i t r ~ ~ t ~  as, €or itistarice] to s ~ ~ ~ i ~ ~ i y  s t e a ~ ~  e ~ i ~ i u e $ ,  the 
party ~ o ~ ~ ~ a c t i r ~ g  to have the s ~ ~ ) ~ l ~  might tiiid ~ j ~ ~ s e i f  ~ ~ ~ I ~ ~ J ~  with a persoli ~r~co?n- 
petetit to carry i t  oti,] The rule may ~)erha~)s  be confiiietl to cot~tracts not c a ~ ~ t i ~ t ~ i i ~ ~ g “  
And the case put i s  art extreme nrie, a i d  wittiio the cIi~es of those in which the 
~ o I i t r ~ c t  is ~o i t s ide re~  p e ~ s ~ r ~ a i .  Itt ~ ~ ~ r ~ f ~ 7 ~  v. ~ i ~ ~ ~ e ~ ~  (5 M. C% S, 383), wlich niay 
be relied upou for the de fe t i~~ i i t ,  this Court held that i~ p r t y  who, ~ h ~ o u g h o u t  thu  
t r ~ ~ s a ~ t ~ o u s  of ~ u r c ~ ~ s e  by auctior~~ had ~ e p r e s e ~ i ~ e d  hirnself as &gent for a third 
party, could nat sue a8 p r i r i c j ~ ~ l  aud altegc that the titie W ~ L Y  irt hini aud tiot irr 
the party iianietl. That case (which is  the only otie of t h e  k i d )  9eetn5 to have 
proceeded pdrtly 011 the ground of estoppd, arid partly on wanb of tiotico to the 
dafetidaiit, before the actioii was comnieucecl, of the  new character which the plaintitk’ 
then assumed. There is IIO a ~ i t h o r ~ t ~  in support of the lczttttr reason. Nothitig was 
aaid of ttokice ill 8kiw.at.l. v, ~~~~~s (4 8. 8 Aid. 437}, or ~ ~ u ~ ? k i ~ ~  v. ~~~~~e~~ (10 B. & 
671). The only true ~ i , j ~ t c i ~ ~ e  ~ ~ ~ ~ i i c ~  ~ e s t r ~ c t ~  the ttiotion by the ywty really ~ ~ i t e r e s t ~ ( ~  
i s  that he shall uot come forwvard so as uiifairly to prejudice the piwty sued ; atrd [314f 
that is secured by a I ~ o ~ v i I t ~  to the (~efett(~atit iri such a case every ~1efe;ice which he 
would have had i f  the s ~ e ~ i t  had been the ~ r i ~ I c i ~ d 1 ,  The only c i€cu Ius t~~ ic~  that cart be 
s u ~ ~ ~ s ~ ~  a8 dist~riguishiIig the present case from former ones which have h o  refer re^ 
to is, that here the ~) la i i~t i~’s  sun ~ ~ ~ e ~ i t i ~ r ~ e ~  biniself in the ~ ~ ~ ~ t e I , - ~ a r t y  :is ‘‘ awner ”of 
the ship. But that is a word of ~ e s ~ r i p t ~ o ~ i ,  and riot ati e s ~ e r t t i ~ ~  part of the ~ o ~ i t r ~ c ~ .  
l i f  the ~ h ~ r t ~ r - ~ ~ r t y  had been merely Letweetr E ‘  CI. J. ~ i u t ~ i b l e  irntl Jai~~esori ~ u t i t e r , ~ ’  
Humble would still have been prim$ facie owiter, though tiot sa clascribed ; ant1 ttreii 
the case woald have been wholly ~inrtistittgtiishabie from former o t m  relied upott by 

Watson arid Pauhiey, contrfi ( U ) .  The rule th:& i~~tdisciosed ~ r i ~ I c i ~ ~ ~ s  iu c o n t ~ ~ c t $  
may su0 and be sued is auhject tu the i)~kra~ouxit rule of evi~~erice that parol testjmoriy 

(a) May 29th. 

Whet! 

tbs p ~ a ~ ~ i t ~ ~  
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is iiot ~ ~ i ~ s i b l e  to  vary a, written coirtract. Itr Biggins v, Seniw (8 M, “& W. 834), 
where it a p p e ~ r ~  upon the writteti coritract that the defe~idarit was p~,iucipa~, he was 
riot allowed to discharge himself by ehewirig that he was merely :tgertt, aitd that the 
phiittiff knew him to be so. A passage from the judgment i t i  that case has been relied 
on to shew that i t  may be proved that either of the parties to a written coiltract 
was agent only, 80 as to give the beiiefit of the cotitract to his ut~~iarned pr~11~~p&l. 
But this can only be where the agent is not, in terms, described as principal. Here 
the agent i s  de8cribed as ‘ I  owiiar ” of the ship, that  is as ~ r i ~ ~ c i ~ ~ ~  ; &rid the terms of 
the i r i s t r u ~ e ~ t t  are co~ttradicted by evidence that ntiy other person is the owner. 
3~~~~~ E3161 v, Buw& (5 M, St S, 383f, ia exactly io point ; there the corttract was 
signed ‘‘ J. Bickerton, for C, Riehardsott j ” arid Bickertou, ~avirtg expressly sigried 

agent, was not aiiowed to take the betbefit of the co~~ t rac t  by sfiewitig that h s  
was really the priucipal. [Lord Deeman C.J. referred to &ucm Y. De da Cm9- (I  M, 
rB; S. 249).] In Q r a ~ e ~  Y. ~ ~ s ~ ~ i ~  Narine ~ns~~rance ~~~~~~~~ (2 Craach Rep. 419), where 
the plaintiffl i n  his own itarne sittgly, caused himself to be “ assured ” 0 1 1  (‘ property 
on board the ship Northern Liberties,’ ” 8s property may appear, the Supreme Court 
of the United Slates held that the policy covered his own iiiterest only, arid not that 
of atiother also who was jointiy ~ritereste(~ with him. where oiie signed a 
pre”iurn note iu his owti iiame, parol evideiice was hefd iiiadmissible to shew that ha 
~ ~ I j ~  it as tbe agent of a n o ~ ~ ~ r ,  on whose property he had caused irisurarice to be 
e ~ e e t e d  by the plaintig at the amer’s request :” Greetdeaf oil the h w  of Evidence, 
part 2, chap. 16, seet. 281, p. 330 (Boston, U.S. 1842). 

Lord D~~~~ C.J. We were rather iriciiried at first to think that this case came 
within the doctrine that a priricipal may come in arid take the beitofit of a cor&mct 
made by hie agent. But that doctririe canuot be applied where the agetit coiltracts 
8s principal; arid he hss done so here by describing hitnseif as ‘cow~ter”  of the 
ship. The language of Lord Elleuborough in Lums v. Be la Cuur ( I  M. ck S. 249), 
‘‘ If one partner makes a contract in his individual capacity, arid the other partriers are 
williog to take the beii~fit of it, t h y  twist he co{~terit to do so a c c o ~ ~ i t i g  to the mode 
in which t b  coatrltct was ailtdeI1’ is very apposite to the presutit ease. 

[!$Z$l Patteeon J. The questiori it i  this case turris oi l  the form of the contra&, 
If the corttract bad been made in the so~i’s name merely, without more, i t  might have 
beeri shewn that he was agent orily, aid that the plaintiff was the principal. But, as 
the document it9elf represents that the soit corttracted as “owtter,” Ltlcas v, Be la C’OZST 
(1 M. & S. 249), applies. There the ~ ~ ~ t t i e r  who made the coii tra~t r e p r e ~ e c ~ t ~ ~  that 
the property which was the subject of it belonged t.0 him aloee. The plaintiff here 
must be taken to have allowed her soli to coritract in this form, and must be bourtd 
by his act: Irr Iklhsson v. ~ ~ i ~ n ~ n ~ o n ~  (2 B. & Ad. 303), where Sharpe, a coach- 
maker, with whom Robson was a clorrnant partirar, had agreed to furnish the deferi- 
datit with a carriage for five years, a t  H certairi yearly sum, and had retired from 
the b u s i r ~ e ~ ,  aod assigried a11 his jiiterest itt it to C. before the erid of the first 
three gears, i t  was held that ati action couid t iu t  be mintairled by the two partners 
~ ~ a i ~ s t  the d e f e ~ d ~ t i ~ ,  who returned the wwringe, and refused tio make the last two 
yearly pa~N#I i~s .  Et1 this case 1 was at first in the p ~ ~ i [ I t i ~ ~  favour on account 
of the gerterd priirciple referred to by my Lord ; but the form of the oontmct take8 
the cage out of that priricj~le. 

~ ~ g h ~ i ~ a n  J,(cj’, I t h ~ u ~ h t  at  tbe trial that this C ~ R B  was governed by  er v, 
Stock (4 B. & Ald. 437). But, rieithsr iu that nor iri any caw uf the ltirid did the e m -  
tractirig pwty give hituself aiiy special (~escri~tioii,  or make arty sasertioii of title to 
the subject matter of thecoritract, [317] Here the plaiutiff describus himself expressly 
a8 owner ” of the subject matler. This  britrgs the case withirt the principle of Lucm 
Y. De Za C‘GW ( I  M. 8 S. 249), arid the American authori6ies cited. 

Lord Re~iRiatr C.J. ~ a ~ s # ~  v, ~ r i & ? ~ ? ~ ~ ~ ~  (3  B. 8 Ad. 303), which my brother 
Patteson has cited, seems the same, i t1  principle, with the presetit ewe, You have a 
sight to the b ~ n e ~ t  you c o ~ i t e ~ p ~ a t ~  from the character, credit and substarice d the 
,party with whom you contract. 

So, 

Rule absolute (~12% 

(c)l Co€eridge J, having heard the argument for the defertdarrt only, gave no 
judgment. 

The latter part of this case is reported by €I. Davisoti, Esq. 


