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[*351] Background

In the words of an American scholar on international insolvency, "a wave of bankruptcy reform ... is sweeping around the world." Jay Lawrence Westbrook, A Global Solution to Multinational Default, 98 MICH. L. REV. 2276, 2278 (2000). [FN1] In 2005, the wave hit the United States with the effectiveness of the "Bankruptcy Abuse Prevention and Consumer Protection Act of 2005" (the "2005 Law"). This law contains major revisions to the consumer provisions of the 1978 Bankruptcy Code and significant but less pervasive revisions to the business bankruptcy provisions. More relevant to the subject matter of this memorandum, the 2005 Law makes important changes to the statutory provisions governing international and cross-border insolvency cases brought in the United States. Most significantly, it adopts, as Chapter 15 of the Bankruptcy Code, the form and much of the substance of the UNCITRAL Model Law on Cross Border Insolvency, U.N. Sales No. E.99.V.3 (1999). [FN2] Chapter 15, like most (but not all) of the 2005 Law, was effective with respect to cases filed six months after the date of enactment, i.e., cases filed on and after October 17, 2005.

It is important to note that the National Bankruptcy Review Commission, in recommending adoption of the UNCITRAL Model Law as part of its report in 1997, was of the belief that adoption of the Model Law would not represent a significant change from current U.S. law. [FN3] This is because Chapter 15 maintains the "ancillary proceeding" as a principal, if not the principal, method for foreign representatives to seek recognition for a foreign insolvency proceeding in the United States. Many of the principles of former § 304 (which previously governed ancillary proceedings) are still recognizable, and many of the § 304 cases are still likely to be relevant. Nevertheless, Chapter 15 replaces § 304, and it makes important changes in ancillary proceeding practice. The 2005 Law also contains significant [*352] amendments to the other statutory provisions relevant to cross-border insolvency cases.

Because of the significance of the 2005 amendments, this memorandum will first outline the major changes that Chapter 15 makes in § 304 practice, and it will then examine the effect of the 2005 Law on the other bases for a foreign representative to appear in the U.S. courts in insolvency matters--namely, through a plenary bankruptcy case under Chapter 7 or 11 or, alternatively, by means of a direct appearance in a court to obtain certain relief or recognition of the orders, judgments and decrees of the foreign insolvency court. As it has in prior versions, this memorandum will also outline major international insolvency cases in the United States in the recent past, most of which will be relevant and instructive notwithstanding the adoption of Chapter 15. It is strongly emphasized that this memorandum does not purport to be comprehensive as to the effect of Chapter 15, or otherwise. Only the major changes in the law and the most important recent cases (in this author's view) are covered, and construction of the provisions of Chapter 15 by the courts has just begun.

The Major Changes Made by Chapter 15 on § 304 Practice

Chapter 15 provides that in order to commence a proceeding for the recognition in the United States of a "foreign proceeding," a "foreign representative" must file a petition, accompanied by the decision of the foreign court authorizing the foreign proceeding and appointing the foreign representative, or other appropriate evidence of the status of the proceeding and representative. § 1515. [FN4] The definition of "foreign proceeding" in § 101(23) of the Bankruptcy Code has been amended; it is now defined as "a collective judicial or administrative proceeding in a foreign country, including an interim proceeding, under a law relating to insolvency or adjustment of debt in which proceeding the assets and affairs of the debtor are subject to control or supervision by a foreign court, for the purpose of reorganization or liquidation." The most important concepts in the new definition are the existence of (i) a collective proceeding, (ii) either judicial or administrative, and (iii) either interim or final, and a proceeding (iv) in which the assets and affairs of the debtor are "subject to control or supervision of a foreign court". [FN5]

[*353] Similarly, the term "foreign representative" has been amended to mean a person or body, including an interim representative, "authorized in a foreign proceeding to administer the reorganization or the liquidation of the debtor's assets or affairs or to act as a representative of such foreign proceeding." § 101(24). There is a presumption that the foreign proceeding and foreign representative named in the decision or certificate accompanying the petition are the authorized representatives of the foreign debtor. § 1516(a). [FN6]

A foreign representative may obtain recognition of a foreign proceeding as either a foreign main or nonmain proceeding, both terms adopted from the Model Law. § 1517(a)(1). A foreign main proceeding is defined as a "foreign proceeding pending in the country where the debtor has the center of its main interests." § 1502(4). A foreign nonmain proceeding means any other proceeding "pending in a country where the debtor has an establishment," § 1502(5), with "establishment" defined as "any place of operations where the debtor carries out a nontransitory economic activity." § 1502(2). Section 1516(c) provides that "In the absence of evidence to the contrary, the debtor's registered office, or habitual residence in the case of an individual, is presumed to be the center of the debtor's main interests." § 1516(c). [FN7] In In re Tri-Continental Exch., Ltd., 349 B.R. 627, 631 (Bankr. E.D. Cal. 2006), one of the issues was whether a proceeding brought in the nation of St. Vincent and the Grenadines should be recognized as a foreign main proceeding. The Court concluded that even though the foreign debtor operated a fraudulent scheme, its only operations were conducted in St. Vincent, and that its "center of main interests" was in that nation. In reaching this conclusion, the Court closely considered the derivation of the term, "center of main interests," as a term used in the European Union Convention on Insolvency Proceedings and the Model Law, as well as the relationship of the term to the more common term in U.S. concept, "principal place of business." 349 B.R. at 633-34.

Another early case, In re Sphinx, Ltd., 351 B.R. 103 (Bankr. S.D.N.Y. 2006), involved a debtor in a Cayman Islands liquidation that had its registered [*354] office in the Cayman Islands but was not authorized to do business in the Cayman Islands and had all of its assets and business operations in the United States. In addition, there was evidence that the debtor and its creditors sought recognition of the Cayman liquidation as a foreign main proceeding primarily as a litigation tactic--to bring into effect an automatic stay that would effectively defeat a settlement that had earlier been agreed to. The Court found the liquidators' efforts to gain recognition of their case as a foreign main proceeding to be tainted by "the clear appearance of forum shopping," and it refused to recognize the foreign case as a "main" case. Nevertheless, it concluded that there would be no "negative consequences" to recognizing the foreign case as a nonmain proceeding, subject to later modification pursuant to the provisions of § 1517(d) of the Bankruptcy Code. [FN8]

The grant of recognition to a foreign representative may be denied if such recognition would be "manifestly contrary to the public policy of the United States." § 1506. In another early decision under Chapter 15, the District Court in In re Ephedra Products Liability Litigation, 349 B.R.. 333, 349 (Bankr. S.D.N.Y. 2006), considered the objections of product liability tort plaintiffs to a petition for recognition of a Canadian insolvency proceeding. The plaintiffs argued that the U.S. courts should not recognize the Canadian proceeding because the claims resolution procedures adopted in the Canadian main proceeding of the debtor would deprive the plaintiffs of due process and trial by jury and thus, in their view, were manifestly contrary to U.S. public policy. The Court, citing the Legislative History to Chapter 15 as well as the official Guide to the Enactment of the Model Law, held that the term "manifestly contrary to public policy" created a very narrow exception "intended to be invoked under exceptional circumstances concerning matters of fundamental important for the enacting State." It concluded that, notwithstanding the importance of our Constitutional right to a jury trial, the procedures in the [*355] Canadian proceeding were fair and impartial and "Nothing more is required by § 1506 or any other law." [FN9]

Upon recognition of a foreign main proceeding, several provisions of the Bankruptcy Code automatically apply with respect to the foreign debtor's property within the territorial jurisdiction of the United States. These include the automatic stay of § 362 (a matter discussed in the Sphinx decision), the right of the foreign representative to operate a business, § 361 of the Bankruptcy Code defining "adequate protection" for the interests of secured creditors, and the provisions of § 363 regarding the use, sale or lease of the debtor's property. § 1520. The legislative history states that the automatic "effects of recognition (found in section 1520 and including an automatic stay) are subject to modification under section 362(d), made applicable by section 1520(2), which permits relief from the automatic stay of section 1520 for cause." H.R. Rep. No. 109-031, pt. 1, at 113 (2005) (hereinafter "House Report"). Nevertheless, the provision for automatic relief upon recognition of a foreign main proceeding is a major new change in procedure. [FN10]

Beyond the relief that automatically follows recognition of a foreign main proceeding, the foreign representative in a main or nonmain proceeding may apply for "any appropriate relief" where such relief appears "necessary to effectuate the purpose of this chapter and to protect the assets of the debtor or the interests of the creditors." Section 1521 of Chapter 15 identifies this relief as including: 

(i) extending the automatic stay beyond that provided automatically by § 1520; 

(ii) providing for the examination of witnesses or the taking of evidence concerning the debtor's assets, affairs, rights, obligations or liabilities; 

[*356] (iii) granting any additional relief that may be available to a trustee under the U.S. Bankruptcy Code, except for relief under the avoidance powers of the U.S. Bankruptcy Code; and 

(iv) entrusting the distribution of all or part of the debtor's assets located in the United States to the foreign representative or another person (including an examiner), authorized by the court, "provided that the court is satisfied that the interests of creditors in the United States are sufficiently protected." § 1521(a) and (b). 

In In re Petition of Ho Seok Lee, 348 B.R. 799, 801 (Bankr. S.D.N.Y. 2006), the Bankruptcy Court considered the Chapter 15 petition of a court-appointed manager of a Korean debtor, who sought a permanent injunction to protect the foreign debtor's assets and prevent a creditor from executing on its receivables and other assets in the United States. The Court held that it was not necessary under Chapter 15 to commence an adversary proceeding in order to obtain injunctive relief, and it granted the relief sought in the petition.

In granting relief under § 1521 (or preliminary relief under § 1519), or in modifying or terminating relief on motion of an affected party or the court's own motion, the court is enjoined to act "only if the interests of the creditors and other interested entities, including the debtor, are sufficiently protected." § 1522(a). The court may also subject relief to conditions, including the giving of security or the filing of a bond. § 1522(b).

Section 1507(a), entitled "Additional assistance," also provides that "Subject to the specific limitations stated elsewhere in this chapter the court, if recognition is granted, may provide additional assistance to a foreign representative under this title or under other laws of the United States." Section 1507(b) states that in determining whether to provide such "additional assistance" to a foreign representative, the court is directed to consider "whether such additional assistance, consistent with the principles of comity, will reasonably assure-- 

(1) just treatment of all holders of claims against or interests in the debtor's property; 

(2) protection of claim holders in the United States against prejudice and inconvenience in the processing of claims in such foreign proceeding; 

(3) prevention of preferential or fraudulent dispositions of property of the debtor; 

[*357] (4) distribution of proceeds of the debtor's property substantially in accordance with the order prescribed by [the Bankruptcy Code]; and 

(5) if appropriate, the provision of an opportunity for a fresh start for the individual that such foreign proceeding concerns. § 1507. 

Section 1507 thus conditions any "additional relief" that may be granted in an ancillary proceeding "upon the court's consideration of the factors set forth in the current subsection 304(c) in a context of a reasonable balancing of interests following current case law." House Report, at 109. Chapter 15, however, does change § 304 in that comity, which had been one of six requirements under § 304, is now elevated as a guide in the application of the other factors. In re Wuthrich, 337 B.R. 262 (Bankr.S.D.N.Y. 2006); see also Paul L. Lee, Ancillary Proceedings Under Section 304 and Proposed Chapter 15 of the Bankruptcy Code, 76 AM. BANKR. L.J. 115, 193-195 (2002) (hereinafter "Lee"). [FN11]

Based on the foregoing, the result of Chapter 15 in ancillary cases is that the ability of a foreign representative to gain recognition for a foreign main proceeding in the United States has been streamlined and simplified. Chapter 15 also confirms in the foreign representative the ability to obtain much relief in the U.S. courts automatically and as a matter of right. On the other hand, what some might describe as ultimate relief--the foreign representative's ability to remit assets abroad for distribution in the foreign case--is subject to the requirement of § 1521(b) that "the interests of creditors in the United States are sufficiently protected." Section 1522 also sets forth additional principles providing for protection of creditors and others. "Additional relief" is available under § 1507 but is explicitly subject to virtually the same standards that were applied under § 304.

An obvious issue is whether courts will apply some or all of the § 304 factors, now perpetuated in § 1507, in their analysis of whether the interests of creditors are "sufficiently protected" pursuant to §§ 1521 and 1522. See Lee, supra, at 193. The legislative history of § 1507 states specifically [*358] that "additional relief" is "beyond that permitted under § § 1519-1521" (emphasis added). House Report at 109. It is clear that Congress did not intend merely to continue § 304 unchanged. On the other hand, the legislative history of § 1521 states that the section does not expand (or reduce) "the scope of relief" currently available under § 304. House Report at 116. The legislative history of § 1522 also states that the bankruptcy court has "broad latitude to mold relief to meet specific circumstances, including appropriate responses if it is shown that the foreign proceeding is seriously and unjustifiably injuring United States creditors." House Report at 116. In light of the foregoing, in the construction of the new ancillary provisions of Chapter 15, many cases under § 304 will undoubtedly be considered, and this memorandum will proceed to an analysis of some of the most important recent cases under § 304.

Section 304

Section 304 of the U.S. Bankruptcy Code has to date been the remedy of choice for foreign debtors or their representatives, permitting the foreign representative to commence a special proceeding in bankruptcy court seeking relief ancillary to a foreign insolvency proceeding, including an order staying all litigation against the foreign estate, vacating attachments and remitting property abroad for administration in the foreign case. Under § 304, the foreign representative has usually been a trustee or administrator, since the debtor in possession concept is rare outside of the United States. However, cases have held that a board of directors or other entity could constitute a foreign representative when the board had the responsibility of proposing and carrying out a plan or scheme of reorganization. See, e.g., In re Board of Directors of Hopewell Int'l Ins. Ltd., 238 B.R. 25, 53-54 (Bankr. S.D.N.Y. 1999), aff'd, 275 B.R. 699 (S.D.N.Y. 2002); see also In re Artimm, 278 B.R. 832, 838-39 (Bankr. C.D. Cal. 2002). The principle of these cases will presumably still apply under Chapter 15, as the definition of foreign representative includes a person or body authorized "to act as a representative of such foreign proceeding."

Several recent § 304 cases may remain instructive on the question whether the foreign representative can gain recognition for the foreign proceeding, notwithstanding the fact that the grounds for opposing recognition are limited. In In re Master Home Furniture Co. Ltd., 261 B.R. 671, 678-69 (Bankr. C.D. Cal. 2001), the court refused to grant recognition under § 304 to a reorganization proceeding in Taiwan. The foreign case was then in a preliminary stage, with an interim order entered but no final decree and no court-appointed reorganization supervisor to take charge of the reorganization. In granting a motion to dismiss the proceeding brought [*359] by a large U.S. creditor, the U.S. court was particularly concerned that the case was at an interim stage and that the debtor was under the control of a son of the principal shareholder and member of the Board, that the son was not appointed by the court, and that he did not owe a special duty to creditors. The U.S. Court said: "No fiduciary exists in Taiwan. No orderly distribution to creditors exists in Taiwan. Here, comity requires no recognition of the Taiwanese proceeding." 261 B.R. at 680. [FN12]

Master Home Furniture should be contrasted with another case from Taiwan, Haarhuis v. Kunnan Enters., Ltd., 177 F.3d 1007 (D.C. Cir. 1999), in which the Circuit Court on appeal affirmed orders of the Bankruptcy and District Courts that had recognized under § 304 a reorganization case in Taiwan that had proceeded beyond the preliminary stage. In Haarhuis three court-appointed "reorganizers" of a Taiwanese manufacturer of sports equipment appeared in support of the petition and, with extensive expert testimony on Taiwanese insolvency law from a professor, convinced the U.S. court to overrule all the objections to the § 304 case.

Two recent cases from Peru may also have continuing relevance on the issue of the status of the "foreign representative." In In re Empresa de Transportes Aero del Peru, S.A., 263 B.R. 367 (S.D. Fla. 2001), the Bankruptcy Court entered a preliminary injunction in favor of a Peruvian airline to stay actions against it, on the request of its chief executive officer who affirmed that he had been appointed its "representative" under Peruvian law. When it later became uncertain whether the reorganization had failed and whether a trustee had been appointed in Peru, the Bankruptcy Court in Florida appointed an American fiduciary to handle the reorganization in this country. On appeal, the District Court held that in order for the U.S. court to have jurisdiction under § 304, there had to be a "foreign proceeding," and it remanded to the Bankruptcy Court to determine the [*360] relevant provisions of Peruvian law, what had happened when the reorganization efforts failed, and whether there was a "foreign representative." Id. at 378. It did not accept the proposition that the Bankruptcy Court could effectively convert the case into a U.S. proceeding. [FN13] By contrast, In re Caldas, 274 B.R. 583 (Bankr. S.D.N.Y. 2002), illustrates a filing under § 304 by a Peruvian representative where there was a foreign insolvency proceeding pending. In In re Caldas, not only had an insolvency proceeding been commenced in Peru, but representatives had been appointed by the Superintendency of Banking and Insurance as Peruvian law requires. After fully explaining the applicable provisions of Peruvian law, the Court enjoined U.S. creditors from executing on the debtor's assets which were located in the U.S. 274 B.R. at 587, 589.

Relief Found to be Available under § 304.

As noted, a foreign representative is authorized under § 304 to seek broad relief in the U.S. Bankruptcy Court, most commonly an injunction to prevent any entity from interfering with or attaching the assets of the foreign debtor in the United States, and an order transmitting the assets to the foreign representative for distribution in the foreign insolvency proceeding. In considering whether to grant the foreign representative relief, the U.S. Bankruptcy Court has been directed to consider the § 304(c) factors now perpetuated, in part, in new § 1507. It is these factors that have caused much of the litigation under § 304, allowing litigants to oppose a § 304 petition and causing concern that the court has too much discretion to refuse to apply the law of the foreign jurisdiction. See, e.g., Harold S. Burman, Harmonization of International Bankruptcy Law: A United States Perspective, 64 FORDHAM L. REV. 2543, 2550 (1996).

In my view, the American courts have afforded § 304(c) a liberal reading. However, a few cases have shown hostility toward § 304 and denied relief. For example, in In re Toga Mfg. Ltd., 28 B.R. 165 (Bankr. E.D. Mich. 1983), the Court refused to recognize a Canadian proceeding [*361] despite the fact that Canada is a common law jurisdiction whose laws are frequently granted comity in U.S. cases. The case has been criticized. See In re Ionica PLC, 241 B.R. 829, 838 (Bankr. S.D.N.Y. 1999). In another early case, Interpool Ltd. v. Certain Freights of the M/V Venture Star, 102 B.R. 373, 378-80 (D.N.J. 1988), the court refused to grant a § 304 petition filed by an Australian liquidator on the ground that Australian law did not provide adequate notice to creditors and did not recognize the remedy of equitable subordination. It should be noted that the Interpool court had to weigh recognition of a foreign liquidation against recognition of a competing Chapter 7 petition filed by U.S. creditors, and it chose to allow the Chapter 7 to go forward. Id. A more representative early case is In re Culmer, 25 B.R. 621, 624 (Bankr. S.D.N.Y. 1982), which granted comity to a Bahamian liquidation of a subsidiary of the notorious Banco Ambrosiano, transferred assets to the Bahamian liquidators, and authored the well-known statement that in a § 304 proceeding, the court is authorized to devise a remedy in "near blank check fashion."

In the debate over the proper scope of § 304, arguably the most important case in recent years was Bank of New York v. Treco (In re Treco), 240 F.3d 148 (2d Cir. 2001), a decision by the United States Court of Appeals for the Second Circuit. In Treco, the liquidators of a Bahamian bank, the parent of a Tanzanian bank, brought a § 304 petition seeking to remit to the Bahamas funds held in the United States by a New York bank that claimed a right to the funds by virtue of a security interest and the common law right of setoff. The lower courts held that even if the New York bank was a secured party, a decision that they did not have to reach, the security interest would continue after a transfer to the Bahamas and accordingly it was appropriate to remit the funds to the Bahamas for administration. The Second Circuit on further appeal recognized the importance of cooperation in international insolvencies and the primacy of the concept of comity, and it went out of its way to state, "We expect that the case specific analysis required by § 304 will in many or most cases support the granting of the requested relief." 240 F.3d at 161. Nonetheless, it vacated the transfer order, apparently influenced by two salient facts in the record: first, under American law, the New York bank's security interest would not be charged with the costs of administration of the insolvency proceedings, whereas under Bahamian law the liquidators would be able to access all of the collateral to satisfy administration costs; and second, the liquidators' fees were accruing at a premium rate fifty percent above their usual rates, had already consumed nearly $8 million of the approximate $10 million of receivables collected by the liquidators, [*362] and were likely to increase to the point that they would consume all of the bank's collateral and leave it with no recovery at all. The Treco court held, "if [the Bank's] claim is secured, turnover of these funds would be improper because of the extent to which the distribution of the proceeds of these funds in the Bahamian bankruptcy proceeding would not be 'substantially in accordance with the order prescribed by the United States Bankruptcy Code.' 11 U.S.C. § 304(c)(4)." 240 F.3d at 151.

A more recent decision, In re García Avila, 296 B.R. 95 (Bankr. S.D.N.Y. 2003), considered the limits of Treco. There the representative of a Mexican operator of toll roads, a debtor in a Mexican bankruptcy proceeding, brought a § 304 proceeding to enjoin U.S. noteholders from enforcing a judgment they had obtained in the United States. The Bankruptcy Court found after a hearing that the Mexican bankruptcy case did not, for example, have a "best interests" test requiring that each creditor in a reorganization receive at least the same distribution the creditor would receive in a liquidation and thus did not provide creditors with all of the protections inherent in the Bankruptcy Code. It concluded nevertheless that the Mexican law was sufficiently close to the American law as to meet the requirements of § 304(c) and stated: 

At bottom the [Objecting] Creditors argue that the Court should not grant comity because they may receive a smaller distribution on their unsecured claim in Mexico than they would receive on their unsecured claim under United States law. Section 304(c) does not, however, require an unsecured creditor to receive the same distribution in the foreign case and the hypothetical American bankruptcy ... the application of such a test would pose a significant obstacle to ever granting comity. 

296 B.R. at 112. For a similar holding in a more recent case, see Argo Fund Ltd. v. Bd. of Dirs. of Telecom Argentina, S.A., No. 06-2352, 2006 WL 3378687 (S.D.N.Y. Nov. 20, 2006).

Similarly, a recent § 304 decision found that it was "warranted and appropriate" to grant recognition to a Korean proceeding where the relevant foreign bankruptcy law was substantially similar to U.S. law, did not discriminate against foreign creditors, comported with "American notions of fairness and due process," and provided "many of the same procedural safeguards as would apply" in a U.S. Chapter 11 case. In re Hwang, 309 B.R. 842, 846 (Bankr. S.D.N.Y. 2004); see also Adinolfi v. Empire Marble & Granite, Inc. (In re Rosacometta, S.R.L.), 336 B.R. 557, 562 (Bankr. S.D.Fla. 2005), where the Court entered a § 304 order recognizing an Italian automatic stay nunc pro tunc to the Italian petition date as "'other appropriate relief' under § 304(b)(3) consistent with the overall purpose of § 304 and the specific criteria in § 304(c)"; it also voided an American [*363] creditor's garnishment obtained after the Italian proceeding had been commenced. More recently, in In re Milovanovic (Jik Banka), No. 03-40940, 2006 WL, at *4 (Bankr. S.D.N.Y. 2006), the Court granted the foreign debtor's motion to transfer property for distribution in a Serbian proceeding over the objection of a creditor that had obtained an attachment in the U.S. after the commencement of insolvency proceedings abroad, overruling all objections to recognition. The decision is on appeal.

The importance of Treco and the other cited cases in the development of the American law of international insolvency remains to be seen, especially after the adoption of Chapter 15. As noted above, under Chapter 15, the § 304(c) factors play a much less central role, as these factors are expressly applicable only when "additional assistance" is sought under § 1507. Under §§ 1515, 1519, and 1504, basic relief can be granted upon the simple application for recognition of a foreign insolvency proceeding. On the other hand, upon recognition, under § 1520(a)(1), the principle of adequate protection for secured creditors comes into effect, indicating that the rights of secured creditors under U.S. law must be protected. [FN14] Moreover, under new § 1521(b), turnover of a foreign debtor's assets located in the United States for "distribution" by the foreign representative is expressly subject to (i) the court being satisfied "that the interests of creditors in the United States are sufficiently protected", and (ii) if § 1507 is applicable, that the other former § 304(c) factors which are now contained in § 1507 are satisfied. In re Tri-Continental Exch., Ltd., 349 B.R. 627, 639 (Bankr. E.D. Cal), demonstrates the extent to which Chapter 15 provides protection to secured creditors in the context of an ongoing foreign main proceeding. The Court there explained that § 1520(a)(2) requires a foreign debtor to seek permission to use cash collateral and entitles creditors to adequate protection of their interests. However, in light of the protections that the statute requires, the Court refused to impose additional restrictions at the request of a creditor who claimed that it had a lien on all seized funds. In another recent decision approving a settlement and ordering [*364] turnover of the proceeds under § 304, the Bankruptcy Court also noted that the language of § 304(c) is "less demanding" than that of § 1521(b), although the provisions are "strikingly similar." In re Artimm, 335 B.R. 149, 160 (Bankr. C.D. Cal. 2005). The court in dicta described the relationship between §304(c) and §1507 as follows: 

The six factors listed in § 304(c) appear only in § 1507 of chapter 15, which authorizes a court, after issuing a recognition order, to provide assistance to a foreign representative beyond that authorized in the Bankruptcy Code or other United States law. In determining whether to provide such additional assistance, § 1507(b) directs the court to consider whether such additional assistance, consistent with the principles of comity, will reasonably assure the realization of the other five factors previously specified in § 304(c). 

Id. at 160, n. 11.

Finally, under Chapter 15, the court is entitled to order the funds remitted to "another person, including an examiner, authorized by the court." 11 U.S.C. § 1519(a)(2). [FN15] This would appear to confirm that the provisions of new Chapter 15, as well as the language of Treco, require that the position of the secured creditor in an international insolvency receive special protection. [FN16]

It is obvious there are serious implications whenever a U.S. court, in effect, examines the bona fides of a foreign proceeding. On the other hand, U.S. courts asked to enforce the judgments of a foreign tribunal routinely review whether the foreign court acted with a minimum of due process. See Hilton v. Guyot, 159 U.S. 113, 164 (1895); Cunard Steamship Co. v. Salen Reefer Servs. AB, 773 F.2d 452, 457 (2d Cir. 1985). U.S. courts also consider whether the foreign court has attempted to enjoin proceedings in the United States in a manner that would improperly attempt to interfere with the jurisdiction of our courts. See Laker Airways Ltd. v. Sabena, 731 F.2d 909, 937 (D.C. Cir. 1984); see also [*365] In re Bd. of Dirs. of Hopewell Int'l Ins. Ltd., 272 B.R. 396 (Bankr. S.D.N.Y. 2002). [FN17] Courts generally grant "comity or assistance" to foreign courts despite differences in procedural as well as substantive law. [FN18] However, insolvency regimes vary enormously, and foreign trustees and administrators seeking turnover of funds located in the United States should be sensitive to the fact that rules and actions that they accept as part of their system may appear unfair to courts and counsel familiar with a different system.

As Treco further illustrates, courts have more readily granted injunctive relief staying litigation in the United States against a foreign debtor than an order providing for a turnover of funds. This was inherent in § 304 itself, which required only that property be "involved" in the foreign proceeding in order for the court to enter a stay order. See In re Manning, 236 B.R. 14, 21-22 (BAP 9th Cir. 1999); In re García Avila, 296 B.R. at 105-106. [FN19] In any event, the stay of litigation that the Bankruptcy Court ordered in the Treco case was apparently not contested or at least not the subject of an appeal.

The willingness of U.S. courts to grant broad injunctive relief under § 304 has been tested in cases involving U.S. businesses that have incorporated abroad in order to avail themselves of tax, regulatory, or other benefits. A 2004 case from the United States Court of Appeals for the Eighth Circuit, In re National Warranty Ins. Risk Retention Group, 384 F.3d 959 (8th Cir. 2004), also known as In re Bullmore (the name of one of its liquidators), involved a product liability insurer formed under the U.S. Liability Risk Retention Act. Pursuant to that statute, the firm was [*366] incorporated in the Cayman Islands, even though it did virtually all of its business in the U.S., with its financial and other assets located in Lincoln, Nebraska. It filed liquidation proceedings in the Caymans and brought a § 304 proceeding to prohibit customers from commencing or continuing contract and tort lawsuits against it in the United States (it had earlier, on the eve of liquidation, moved all of its funds to the Caymans). On appeal, the Eighth Circuit affirmed the decisions below, finding that the bankruptcy court had jurisdiction and that injunctive relief against the lawsuits was appropriate under § 304. The Court also upheld the scope of the injunction, noting that although individual liquidation of claims, under Cayman law, might be somewhat inconvenient to U.S. creditors and more costly than a class action under U.S. law, Cayman law provided a mechanism by which U.S. creditors could liquidate their claims and that Cayman law should be followed. 384 F.3d at 963-64.

The Parmalat case from Italy has engendered several decisions concerning the scope of litigation involving a foreign debtor. In In re Parmalat Finanziaria, S.p.A., 320 B.R. 46 (S.D.N.Y. 2005), the extraordinary commissioner (trustee) of companies in the Parmalat insolvency proceedings in Italy commenced a § 304 proceeding in New York Bankruptcy Court to obtain a stay of all pending U.S. litigation against the debtors, including actions under the U.S. securities laws then pending in the U.S. District Court for the Southern District of New York. The Parmalat trustee had also brought several actions against the companies' accountants and others that were pending in Federal and State courts. The District Court with jurisdiction over the securities actions and one of the trustee's "recovery actions" withdrew the reference of the § 304 case in order to be able to decide the question of modification of the § 304 stay of the litigation before him. [FN20] In related decisions, the same court refused to remand to State court a recovery action brought by the trustee, [*367] Bondi v. Grant Thornton Int'l, 322 B.R. 44 (S.D.N.Y. 2005), and it later issued three decisions sustaining in part and dismissing in part actions brought by the trustee against certain of the debtors' accountants, officers, directors and banks on theories that include securities fraud and aiding and abetting a breach of fiduciary duty. See In re Parmalat Securities Litigation, 376 F. Supp. 2d 472 (S.D.N.Y. 2005) (decision on securities fraud issues); 377 F. Supp. 2d 390 (S.D.N.Y. 2005) (decision on accountants' liability); 2005 U.S. Dist. LEXIS 16112 (S.D.N.Y. Aug. 5, 2005) (decision on motion to dismiss of bank that had structured transactions with Parmalat that had allegedly operated to defraud the debtors and their creditors and investors).

A recent case considered the application of § 304 in the context of a foreign proceeding that has some resemblance to a U.S. prepackaged plan. In In re Board of Directors of Multicanal, S.A., 314 B.R. 486 (Bankr. S.D.N.Y. 2004), aff'd and remanded on other grounds, 331 B.R. 537 (S.D.N.Y. 2005), an Argentine cable company filed a § 304 petition seeking an injunction against litigation in the United States by noteholders seeking a judgment on their defaulted debt. Among the many issues was whether the expedited acuerdo preventivo extrajudicial or "APE" proceedings in Argentina had sufficient judicial involvement and were sufficiently fair to obtain recognition under § 304. The Bankruptcy Court granted the § 304 petition with the proviso that the Argentine company remedy discrimination against certain U.S. creditors and also that the company provide further justification for its commencement of criminal proceedings in Argentina against the officers of the principal dissident U.S. creditor. The court also dismissed an involuntary Chapter 11 petition that the U.S. creditors had filed against the putative debtor after the § 304 petition had been filed. 314 B.R. 486.

On appeal, the District Court affirmed the grant of the § 304 petition and the dismissal of the § 303 involuntary petition. However, it found that the company's proposed remedy, which included issuing unregistered securities to U.S. retail holders, would not come within an exemption from the U.S. securities laws relied on by the company, and it remanded the case to the Bankruptcy Court to determine the propriety of other possible remedies and/or exemptions from the securities laws. Argentinian Recovery Co. v. Bd. of Dirs. of Multicanal, S.A., 331 B.R. 537 (Bankr. S.D.N.Y. 2005). On remand, the Bankruptcy Court rejected certain of the company's proposals to comply with the U.S. securities laws but found that a potential exemption was available under § 3(a)(10) of the Securities Act of 1933, 15 U.S.C. § 77c(a)(10), which exempted from registration [*368] securities exchanged for outstanding securities of an issuer where the terms and condition of the exchange are approved after a hearing "upon the fairness of such terms and conditions at which all persons to whom it is proposed to issue securities in such exchange shall have the right to appear". It also found that the court in Argentina and the U.S. bankruptcy court would both have jurisdiction to hold such a hearing, the U.S. court's authority deriving from its express ability to grant "other appropriate relief" under § 304(b)(3) of the Bankruptcy Code. In re Bd. of Dirs. of Multicanal, S.A., 340 B.R. 154 (Bankr. S.D.N.Y. 2006).

In an earlier decision in the same case, the Bankruptcy Court had found that § 316(b) of the Trust Indenture Act, which provides that the right of a holder of a security issued under a qualified indenture to receive payment of principal and interest on the security may not be impaired without consent, does not preclude the grant of relief under § 304 where recognition of a foreign proceeding is otherwise appropriate. In re Bd. of Dirs. of Multicanal S.A., 307 B.R. 384 (Bankr. S.D.N.Y. 2004). This holding was affirmed by the District Court in the decision cited above, 331 B.R. 537. In another decision in which the same issue was raised, another District Court denied a motion to withdraw the reference in a § 304 case, approving the Multicanal holding and stating that "[I]f a foreign insolvency proceeding is entitled to comity under section 304, there is no principled basis for concluding that a noteholder's rights under the TIA should trump that proceeding." In re Bd. of Dirs. of Telecom Argentina S.A., 2005 U.S. Dist. Lexis 28640, at *8 (S.D.N.Y. Nov. 18, 2005). [FN21]

Several § 304 cases considered the extent to which a foreign representative may seek to avoid a transfer of property by the debtor. In In re Gross, 278 B.R. 557 (Bankr. M.D. Fla. 2002), the court reaffirmed prior authority holding that in a § 304 case a petition may be brought to set aside a transaction based on foreign law, that it is not necessary for the foreign debtor to have physical property in the district, and that discovery is appropriate. The effect of Chapter 15 on this holding and on prior similar cases such as [*369] Metzeler v. Bouchard Transportation Co., Inc. (In re Metzeler), 78 B.R. 674, 677 (Bankr. S.D.N.Y. 1987), [FN22] is not clear. New § 1521(a)(7) provides that in an ancillary proceeding the court cannot grant a foreign representative relief under the avoidance provisions of the U.S. Bankruptcy Code. In order to bring an avoidance action under U.S. law, a full or plenary proceeding would have to be commenced. [FN23] On the other hand, Chapter 15 is silent as to whether the foreign representative can use foreign law to prosecute an avoidance action in the United States courts in an ancillary case. The House Report states the following with respect to the powers of a foreign representative in an ancillary proceeding under Chapter 15: 

The Model Law is not clear about whether it would grant standing in a recognized foreign proceeding if no full case were pending. This limitation reflects concerns raised by the United States delegation during the UNCITRAL debates that a simple grant of standing to bring avoidance actions neglects to address very difficult choice of law and forum issues. This limited grant of standing in section 1523 does not create or establish any legal right of avoidance nor does it create or imply any legal rules with respect to the choice of applicable law as to the avoidance of any transfer of obligation. The courts will determine the nature and extent of any such action and what national law may be applicable to such action. 

House Report, at 116.

[*370] New § 1521(a)(4) settles the law with respect to discovery available to a foreign representative in an ancillary proceeding, providing that the additional relief the court can grant on recognition of a foreign proceeding includes "the examination of witnesses, the taking of evidence or the delivery of information concerning the debtor's assets, affairs, rights, obligations or liabilities." This has been the holding in recent cases such as in In re Gross, supra, and In re Hughes, 281 B.R. 224 (Bankr. S.D.N.Y. 2002), where the court held that a foreign representative could have discovery to examine potential claims that the foreign debtor might have against an auditor and that the scope of the Federal Rule of Bankruptcy Procedure 2004 examination was not limited by foreign law. In In re Board of Directors of Hopewell Int'l Ins., Ltd., 258 B.R. 580 (Bankr. S.D.N.Y. 2001), by contrast, the court declined to allow the foreign representative to use Rule 2004 examinations in the country not as a matter of principle but because the discovery was sought in connection with a matter being actually litigated in a foreign arbitration and similar discovery would not be available to the adverse party. [FN24] More recently, in In re Gold and Appel Transfer, S.A., 342 B.R. 386, 389-90 (Bankr. D. D.C. 2006), the Court held that a foreign liquidator in a § 304 proceeding controls a debtor's attorney-client privilege and the right to waive it.

Several recent cases have also considered the application of § 304 to bank and insurance company insolvencies. In In re Agency for Deposit Insurance, Rehabilitation, Bankruptcy and Liquidation of Banks, 310 B.R. 793 (S.D.N.Y. 2004), the District Court reversed the Bankruptcy Court and held, based on the language of § 304, that a foreign bank engaged in that business in the United States could file a § 304 petition, notwithstanding the fact that it is precluded from filing a plenary petition under § 109 of the Bankruptcy Code. The Court remanded to the Bankruptcy Court to consider whether the Agency would be entitled to relief in light of, among other things, the interests of U.S. bank regulators. On a motion for reargument brought by the bank regulators, who insisted they had exclusive jurisdiction of the bank's assets in the United States, the Court heatedly adhered to its prior decision, citing the supremacy of Federal law. 313 B.R. 561 (S.D.N.Y. 2004). The case has been on appeal to the Court of Appeals but may have limited importance in light of the 2005 [*371] Law, which amends the Bankruptcy Code to provide that a foreign bank may file under Chapter 15 only if it does not have a branch or agency in the United States. See § 1501(c)(1), which in turn references amended § 109(b)(3)(B).

In a case involving the insurance industry, In re Rose, 318 B.R. 771 (Bankr. S.D.N.Y. 2004), the Court considered the standing of the director of a "Legal Entity Closedown Project" for a group of British insurance and reinsurance companies. The transfer scheme to which they were parties proposed to effect a corporate restructuring by shifting the liability of twelve of the companies into the thirteenth. They sought an order from the U.S. Bankruptcy Court that would in effect enforce that result. The Court held that the proceeding was not in the nature of an insolvency or bankruptcy proceeding and that it did not qualify as a foreign proceeding under § 304. [FN25]

Plenary Concurrent Proceedings in the United States and Abroad.

As noted above, § 304 has been the remedy of choice for a foreign representative, as it has provided a simplified, usually expeditious, and relatively inexpensive way to get relief in the American judicial system. [FN26] An ancillary proceeding brought under Chapter 15 will presumably be even more attractive, as the new law makes it clear that a foreign representative in a foreign main case can enjoy many of the rights and exercise many of the powers of a trustee or debtor in possession under the Bankruptcy Code without filing a full case. As discussed above, the one right that is not available in an ancillary proceeding under Chapter 15 by the terms of the new law is the right to exercise avoidance powers under the U.S. Code.

Nevertheless, in order to exercise avoidance powers under U.S. law and perhaps other rights that may be determined to be unavailable in an ancillary case, or to exercise authority beyond the territorial limits of the United States, a foreign representative has the alternative of filing a full or plenary proceeding under Chapter 7 or Chapter 11 of the Bankruptcy Code. Under the old law, the right of a foreign representative to file a plenary [*372] voluntary petition was assumed. If the foreign representative were in full control of the debtor, it would presumably be empowered to authorize the filing of the petition in the same fashion as would a board of directors. Otherwise, § 303(b)(4) expressly gave the "foreign representative of the estate in a foreign proceeding" the right to file an involuntary petition against a foreign debtor. Section 305 of the Bankruptcy Code further gave the foreign representative the right to move to dismiss or suspend a U.S. case if a foreign proceeding were pending and the factors specified in § 304(c) warranted such dismissal or suspension. § 305(a)(2) and (b).

Although the 2005 Law still allows a foreign representative to take action under §§ 303 and 305 of the Bankruptcy Code, there is a procedural change in the commencement of cases by foreign representatives. In order to file a plenary proceeding in the U.S., whether voluntary or involuntary, as well as to obtain relief under § 305, a foreign representative must first obtain recognition under § 1515. See § 1511. [FN27] As discussed above, recognition under § 1515 is designed to be simple in most cases, and § 1517(c) provides that a petition for recognition "shall be decided upon at the earliest possible time." § 1517(c). Nevertheless, the first step for a foreign representative in virtually all cases in the United States will be to obtain recognition from the bankruptcy court under § 1515. [FN28]

It should be noted that the foregoing procedural requirement is applicable only to proceedings brought by a foreign representative. If there is no foreign proceeding pending, the statute does not appear to impose any restrictions on the right of a foreign debtor (or on the right of foreign creditors) to file a voluntary or involuntary petition in the United States. [FN29] In such a situation it would appear that all of the provisions of the Bankruptcy Code apply and all of the worldwide assets of the debtor will theoretically be part of the proceeding. After a full proceeding is commenced by a foreign debtor and if there is no foreign proceeding pending, the U.S. case can presumably proceed in many respects the same way as any other U.S. bankruptcy, keeping in mind that special issues may arise when a [*373] U.S. court takes jurisdiction over a case involving a foreign debtor, as discussed below. [FN30]

The 2005 Law contains important provisions that supplement and clarify the law with respect to "concurrent proceedings"--that is, when there are full proceedings pending in the United States and a foreign nation. Section 1528 attempts to deal with the power of two courts over property and to limit the reach of our bankruptcy law, which defines the U.S. estate as comprised of property "wherever located and by whomever held..." and provides for exclusive jurisdiction of the U.S. courts over property of the debtor and of the estate "wherever located." See 28 U.S.C. § 1334(e); 11 U.S.C. § 541. Section 1528 now provides that after recognition of a foreign main proceeding, the effects of the U.S. case shall be restricted to assets of the debtor within "the territorial jurisdiction of the United States," and to other assets (within U.S. "extraterritorial" jurisdiction) only to the extent necessary to "implement cooperation and coordination" under other provisions of Chapter 15 and only the extent that the assets are not subject to the control of the recognized foreign proceeding.

Further, § 1529 provides that concurrent plenary proceedings shall be subject to the following further rules that are designed to clarify the respective rights of a plenary case in the United States and the recognition to be granted to the foreign representative: (i) if a U.S. plenary case is pending at the time a petition for recognition is filed, the foreign representative will not be entitled to the automatic relief provided in § 1520, and any further relief must be "consistent with the relief granted in the case in the United States"; (ii) if the plenary U.S. case commences after the foreign proceeding has earlier been recognized as an ancillary case, any relief already granted in the ancillary case must be reviewed by the court with jurisdiction over the full case, and the relief granted under § 1520(a) will be modified or terminated if inconsistent with relief granted in the [*374] plenary case. [FN31] It is expressly provided that in "achieving cooperation and coordination...the court may grant any of the relief authorized under section 305" of the Bankruptcy Code. § 1529(4).

Illustrative Plenary Cases Brought in the U.S. and a Foreign Jurisdiction

Several recent cases illustrate some of the issues that can arise when joint cases are filed in the U.S. and in a foreign jurisdiction. Underwood v. Hilliard (In re Rimsat), 98 F.3d 956 (7th Cir. 1996), involved a corporation formed under the laws of the Federation of St. Christopher and Nevis, a Caribbean nation part of the British Commonwealth, to provide satellite communications with nations in the South Pacific. A dissident director and shareholder obtained from the High Court of Nevis (i) an order appointing him receiver and (ii) an injunction against the company filing a bankruptcy case in the United States. Two weeks later, creditors in the United States petitioned the company into an involuntary proceeding under the Bankruptcy Code, and a trustee was appointed. Thereafter, the receiver had the court in Nevis add to his duties those of adjusting and paying the company's debts. In litigation between the U.S. Trustee and the receiver, the Court of Appeals for the Seventh Circuit found that the U.S. courts did not have to grant comity to the foreign proceeding, particularly as its purpose was "to defeat, the [U.S.] bankruptcy proceeding B strategic conduct that is not to be encouraged." 98 F.3d at 962. Even more broadly, the court held: 

Comity is a doctrine of adjustment, not a mandate for inaction. In the case of parallel inconsistent proceedings in domestic and foreign courts, one must yield; there is no presumption that it is the domestic; and the bankruptcy judge did not abuse his discretion in deciding that the receivership proceeding in Nevis should be the one. 

98 F.3d at 963.

Notwithstanding the Court's refusal to defer to a foreign proceeding in Rimsat, the Court of Appeals for the Second Circuit did defer to the court of a Caribbean nation in In re Commodore Int'l, Ltd., 262 F.3d 96 (2d Cir. 2001). In Commodore parallel proceedings were pending before the Supreme Court of the Bahamas and the New York Bankruptcy Court, and [*375] the liquidators in the Bahamas were jointly administering the U.S. case pursuant to a protocol worked out with the U.S. creditors committee. The liquidators initially consented to the committee bringing suit in the United States against the company's former officers and directors, but after the defendants moved to dismiss the suit on grounds of international comity, among others, the liquidators filed suit in the Bahamas and claimed that their suit divested the committee of jurisdiction to continue. The appellate court's decision, affirming the lower courts, turned primarily on a question of U.S. law B when can a committee sue on a debtor's behalf under the Bankruptcy Code? The Court held that the committee could not assert that power under the circumstances of the case. Nevertheless, the Court found that it was "perhaps of equal (if not greater) moment that, since the Liquidators first consented to the Creditors' Committee's suit, 'the [Bahamian] Court held that under Bahamian law, the Liquidators erred in so consenting."' Commodore, 262 F.3d at 100, n.3 (citing 231 B.R. 175, 180 (Bankr. S.D.N.Y. 1999)). The Court continued: "Given that Commodore's bankruptcy is being jointly administered by both the Bahamian Court and the Bankruptcy Court, we doubt that permitting the Creditors' Committee to proceed on the basis of consent provided in violation of Bahamian law (as interpreted by the Bahamian Court) would be 'beneficial' to the resolution of the joint proceedings." 262 F.3d at 100, n.3 (citation omitted).

Chapter 15 attempts to deal with the possibility of conflict between plenary insolvency proceedings pending in the courts of two or more nations in several ways. First, at least according to the House Report, § 1529(4) expresses a preference for an ancillary proceeding in the United States in support of a foreign main proceeding. The House Report speaks of "United States policy to act ancillary to a foreign main proceeding whenever possible." House Report, at 117. [FN32] Second, the 2005 Law authorizes cooperation and direct communication between the court and foreign courts or foreign representatives (§ 1525); and cooperation and direct communication between the trustee and foreign courts or foreign representatives (§ 1526). [FN33] Third, as discussed above, § 1528 sets forth principles that apply in a case under the U.S. Bankruptcy Code and a foreign proceeding and § 1530 sets forth principles of coordination of more [*376] than one foreign proceeding (i.e., if there is at least one nonmain proceeding pending).

The conflicts that Chapter 15 is designed to avoid or ameliorate are illustrated by Stonington Partners, Inc. v. Lernout & Hauspie Speech Products, N.V. (In re Lernout & Hauspie Speech Products, N.V.), 310 F.3d 118 (3d Cir. 2002). In Lernout & Hauspie, a company said to be headquartered in both Massachusetts and Belgium found itself in plenary insolvency proceedings in Belgium and the United States. The principal antagonist in the U.S. was a U.S. entity, Stonington Partners, that had sold the debtor most of the stock of a company that became the debtor's subsidiary. In the United States, Stonington's claim would be subordinated to the claims of general unsecured creditors under § 510(b) of the Bankruptcy Code because it was based on an agreement to buy or sell securities. Belgian law provided for no such subordination, and the Belgian court refused to accept a plan for the debtor that subordinated Stonington's claim.

As the debtor in the United States contended, the Bankruptcy Court found that there was a "true conflict" between U.S. law and Belgian law, that U.S. law should have primacy because (among other things) of Stonington's U.S. nationality and the fact that the securities transaction took place in the United States. The Court enjoined Stonington from further prosecution of the issue of the priority and treatment of its claim in the Belgian proceeding under Belgian law. The District Court, on appeal, demonstrated some concern about the evidence supporting injunctive relief, but affirmed. 268 B.R. 395 (D. Del. 2001). The Court of Appeals on further appeal reversed, finding that there was insufficient basis for the U.S. court to purport to enjoin creditors from protecting their interests in connection with a valid foreign proceeding. Rather than direct specific relief, however, the Court remanded and recommended that the Bankruptcy Court and the Belgian Court confer on a way to proceed cooperatively. [FN34] 310 F.3d at 129.

A further chapter in the Lernout & Hauspie case played out on remand when the Delaware courts considered confirmation of a U.S. plan. In re Lernout & Hauspie Speech Products, N.V., 301 B.R. 651 (Bankr. D. Del. 2003), aff'd, 308 B.R. 672 (D. Del. 2004). The Bankruptcy Court concluded [*377] that it would be impossible to effect court-to-court communication, as the Court of Appeals had contemplated, on the basis of the Belgian curators' advice to debtor's counsel and the committee in the U.S. that "unequivocally this will not work." Separate plans were proposed in the U.S. and in Belgium. Both plans provided that creditors could participate in both cases; if creditors filed in the Chapter 11 case, the claim would be treated under the Bankruptcy Code; if they filed in the Belgian case, the claim would be treated under Belgian law. But the bulk of the assets from sales were held in the U.S., with only a fraction in Belgium, and there was testimony at the U.S. confirmation hearing that a fair allocation of proceeds between the estates, based on (among other things) location of operations, would allocate more than three-fourths of the proceeds to the United States. The Bankruptcy Court confirmed a plan that proposed to pay over from the U.S. to the Belgian estate an amount so as to provide the Belgian estate with somewhat more than one-fourth of all funds, a sum that had been increased in order to cover the very large priority claims in Belgium (including tax and employee claims that were required to be paid under Belgian law). The U.S. debtor then proceeded to distribute the remaining proceeds under U.S. law. The result was once again entirely negative for Stonington. Its claim was subordinated to general unsecured claims under U.S. law and recovered nothing in the Chapter 11 plan. In Belgium, where it was not subordinated, only priority creditors could be paid and the unsecured creditor class, in which Stonington participated and received nothing. Stonington's appeal, premised on the alleged bad faith of the debtor, failed in the District Court, and it did not appeal further.

It remains to be seen the extent to which Chapter 15 will be able to promote cooperation and avoid the conflicts illustrated by Lernout & Hauspie. Under Chapter 15, courts with jurisdiction over plenary bankruptcy cases are instructed more clearly to coordinate their cases with other pending proceedings. Although there is no requirement of reciprocity under Chapter 15, as there was none under § 304, cooperation of some sort will usually be worthwhile even if the foreign court is under no obligation to reciprocate. The choice of law issues that impacted the decision of the Bankruptcy Court in Lernout & Hauspie would presumably be subject to a different analysis under Chapter 15. The statute does not and cannot, however, exclude the possibility that there may be conflicts--particularly where the possibility exists of competing decisions with inconsistent determinations as to the location of a debtor's center of main interests.

[*378] The provision of the Bankruptcy Code at issue in Lernout & Hauspie, subordinating claims relating to the purchase or sale of securities, was also the subject of contention in the insolvency proceedings involving Philip Services, one of a group of companies headquartered in Canada but with a likely majority of its business in the United States. Menegon v. Philip Services Corp., 11 C.B.R. (4th) 262, 39 C.P.C. (4th) 287 (Ontario Super. Ct. 1999). Most of the subsidiaries filed only in one jurisdiction, but the top companies in the corporate chain filed in Delaware and Ontario. Certain Canadian creditors objected to the adoption by the Canadian court of a plan, proposed for adoption in Delaware, that would subordinate their claims in accordance with U.S. law but would violate the principle of equality of Canadian law. Justice Blair of the Ontario Superior Court stated: 

The extension of comity as between Courts in cross-border insolvency situations, and cooperation generally in such matters, are matters of great importance, to be sure, in order to facilitate the successful and orderly implementation of insolvency arrangements in such circumstances. Nothing I have said in these Reasons is intended to counter that ethic. However, comity and international co-operation do not mean that one Court must cede its authority and jurisdiction over its own process or over the application of the substantive laws of its own jurisdiction, whenever any kind of differences between the two jurisdictions may arise. 

39 C.P.C. (4th) 287 at ¶ 48. The Court concluded that the Canadian plan was flawed because it sought to exclude Canadian claimants from participation by providing that their claims against the debtor would be governed by the U.S. plan and U.S. law, without even affording the claimants the right to vote.

In contrast to Lernout & Hauspie and Philip Services, there have been many cases where cooperation between the U.S. and foreign courts has resulted in an effective and efficient reorganization. The best-known example is In re Maxwell Communication Corp., 93 F.3d 1036 (2d Cir. 1996), involving an English holding company whose principal, Robert Maxwell, had died in mysterious circumstances under a cloud of fraud. Maxwell's sons, as his successors, filed a Chapter 11 case in the United States (where many of the company's assets were located) in an apparent effort to keep their creditors at bay and/or retain control. They were unable to hold off their English creditors, however, and an administration proceeding was commenced in England and administrators were appointed. These administrators, who were partners of what is now PricewaterhouseCoopers, took control of the U.S. case and, in a protocol approved by the insolvency courts in both England and the U.S., were recognized [*379] as the governance of the debtor and entitled to act as debtor in possession in the United States. The U.S. court had previously appointed an examiner to recommend a way forward and possibly to negotiate a cross-border agreement or protocol. Eventually, the U.S. court and the English court approved similar plans (a plan of reorganization in the U.S. and a scheme of arrangement in England) that paid priority creditors in both jurisdictions and then provided for one distribution to general unsecured creditors, whether in the U.S. or in England.

Another early case showed the way by the adoption of a protocol that provided a basis for cross-border cooperation between the estates and the courts. See In re Everfresh Beverages, Inc., No. 32-077978 (Ont. Gen. Div.), which was pending before Mr. Justice Farley in Toronto and Judge Gallet in New York City (Nos. 95-B-45405-06) (Bankr. S.D.N.Y. 1995). Ultimately a single distribution to creditors from both estates was worked out. The position of the secured creditors was stronger in Canada, as a general security agreement covered all of the company's Canadian assets, but the company ultimately adopted and the creditors accepted by a wide vote a reorganization plan. Under the plan, Canadian creditors would accept a proportionate share of the distribution available in the United States. See analysis in E. Bruce Leonard, The International Scene: The Increasing International Cooperation in Cross-border Cases, 18 ABIJ 16 (1999). Chapter 15 expressly provides that cooperation among courts may be implemented by "agreements concerning the coordination of proceedings." § 1527(4).

A well-known case where joint proceedings were filed in both the United States and Japan involved Maruko, Inc., which was in the business of developing commercial properties throughout the world. See In re Maruko, Inc., 200 B.R. 876 (Bankr. S.D. Cal. 1996). Maruko commenced a reorganization case in August 1991 in Japan with respect to its properties there, and a Chapter 11 case in the United States two months later with respect to its properties in the U.S. and the rest of the world. Difficult and contentious issues arose as to the coordination of the two proceedings, including the treatment in the United States plan of certain Japanese creditors against whom Maruko apparently had asserted claims in Japan. Although the opinion of the U.S. Bankruptcy Court dealt primarily with the construction of Maruko's plan, the facts illustrate the problems that often arise when the same entity files concurrent proceedings in two jurisdictions.

Practical cooperation was apparently achieved over the strong objection of a European creditor in [*380] Europe Movieco Partners Ltd. v. United Pan-Europe Communications, N.V. (In re United Pan-Europe Communications, N.V.), 2004 WL 48873 (S.D.N.Y. 2004). There a holding company with its principal place of business in the Netherlands but numerous subsidiaries in the United States filed plenary proceedings in the U.S. and the Netherlands. In the U.S. case the Debtor moved to reject an important contract regarding distribution rights in Europe; the contract was governed by English law and provided for arbitration in Amsterdam. It appears that Dutch law would not have permitted rejection of the contract, and the counterparty argued that rejection in the U.S. would violate principles of international comity. On an appeal from an order of the Bankruptcy Court granting the motion to reject, the District Court held that the U.S. court had properly authorized the rejection and that there was no "true conflict" with Dutch law because both the Dutch and U.S. courts had held that the effect of the rejection was for the arbitrators to determine.

Recently, the English courts considered the interaction of English law and the efforts of a group of debtors to reorganize under Chapter 11 in the face of massive asbestos-related lawsuits. The case arose on the application for directions of the administrators of 133 English companies, which had filed for administration in England as well as for Chapter 11 relief in the United States. The ultimate holding company, Federal-Mogul Corp., and 22 of its U.S. subsidiaries were also in Chapter 11 in the United States. A Chapter 11 plan had been filed in the U.S. proceedings, the voting and objection deadlines were approaching, and the English administrators and some of the principal English creditors had "grave reservations" about the U.S. plan. In In re T & N Ltd., No. 01-5798, 2004 WL 2495805, at *2 (High Ct. of Justice, Chancery Div. Oct. 21, 2004), the English court recognized the complexity of the effort to reorganize a company facing asbestos liability in the United States. It also recognized that it had been the common approach of the U.S. and English companies, of the official committees and of the administrators to implement the U.S. plan in England by means of a company voluntary arrangement ("CVA") or a scheme of arrangement, both under English law. The English court found that the reason for a cooperative approach was clear--"Those creditors whose claims are governed by English law will not, as a matter of English law, be bound by a compromise contained in a Plan confirmed under Chapter 11." In re T&N, Ltd. at *121. The court then went on to state: 

In approaching the issues arising in relation to any such CVA or scheme of arrangement, the English court would pay the closest regard to the U.S. Court's [*381] analysis of the Plan and its reasons for confirming it. The English Courts, however, remain bound by statute to give their own consideration to the fairness of the CVAs or schemes of arrangement and, notwithstanding the strong cross- border element and the desirability of concerted action, have no right or power to cede or qualify that jurisdiction. 

In re T&N, Ltd. at *122.

On the merits, the court expressed particular concern as to the fairness of the U.S. plan with respect to the treatment of the English asbestos claimants, whose claims would continue against an Asbestos Trust rather than against the U.K. companies, and as to the treatment of the English pension funds, which (the Court found) might achieve a better result in an immediate liquidation under English law than they would receive in a U.S.-based reorganization. The court found that the administration in the U.K. would continue in the absence of an acceptable CVA or scheme in England and said: "Comity, as a means of achieving cooperation between different jurisdictions in cross-border insolvency cases, is of great importance. It does not, however, enable the court to alter or dispense with mandatory provisions of the law which it administers." In re T&N, Ltd. at * 134. In a later decision in the same case, the court considered the effect of certain of the provisions of the contemplated U.S. plan on English insurers. Freakley v. Centre Reinsurance Int'l. Co., 2005 Lloyd's Rep. I.R. 264, 2004 WL 2775879 (High Ct. of Justice, Chancery Div. Nov. 26, 2004).

Despite difficulties encountered in certain situations, cross-border cooperation and joint hearings have become almost routine in many cases. In the insolvency of Solv-Ex Corporation, courts in Albuquerque, New Mexico, in the United States and Calgary, Alberta in Canada approved a protocol whereby both courts held joint hearings to approve a sale of assets. See Sean Dargan, The Emergence of Mechanisms for Cross-Border Insolvencies in Canadian Law, 17 CONN. J. INTL. L. 107, 122 (2001). More recently, in the joint case of In re Livent, Inc., Case No. 98-48312 (AJG) (Bankr. S.D.N.Y.), which operated theatres in Canada and the United States, the two courts held a hearing by closed-circuit satellite television regarding the sale of assets in both nations to a single purchaser, and entered complementary orders approving the sale. Dargan, at 122-23. [FN35]

In a few cases the U.S. courts have avoided conflict by dismissing the U.S. case. In In re Ionica PLC, 241 B.R. 829 (Bankr. S.D.N.Y. 1999), joint administrators appointed by an English Court filed a proceeding in the U.S. for the sole purpose of asserting claims of equitable subordination and substantive consolidation, remedies unavailable under English law. The debtor company had raised money in the United States, but its [*382] only U.S. assets were pledged to an indenture trustee for bondholders. The Ionica court held that in light of the nature of the company's assets in the U.S., the fact that English law was consistent with American concepts of fairness and due process, and the specific circumstances present, it would grant comity to the English proceeding and let the matter proceed exclusively in the English court. The court acted pursuant to § 305 of the Bankruptcy Code, which specifically permits the court to suspend or dismiss proceedings in a case if a "foreign proceeding" is pending and the factors set forth in § 304(c) of the Code, quoted above, "warrant such dismissal or suspension."

In In re Cenargo Int'l, PLC, 294 B.R. 571 (Bankr. S.D.N.Y. 2003), an English shipping company filed under Chapter 11 in the United States in part to counter a likely involuntary filing by U.S. noteholders. The company was later placed into administration proceedings in England by a principal creditor who had earlier participated in the U.S. case. Although the reported decision principally involved the question whether the creditor had thereby violated the American stay, the court noted that the proper venue for the case was the United Kingdom, the place of its main business and the only jurisdiction with effective control over its assets and most of its creditors, and the jurisdiction that, most parties agreed, would most efficiently and effectively be able to reorganize its affairs. The court accordingly held against the U.S. creditors' committee, which filed the one remaining objection to abstention, and suspended proceedings under § 305(a)(2) of the Bankruptcy Code.

[*383] "Foreign" Proceedings Filed Only in the United States.

Several recent cases have involved foreign companies that have filed plenary proceedings in the United States without the predicate of a foreign proceeding. As discussed above, since there is no "foreign proceeding" and "no foreign representative," Chapter 15 would not appear directly applicable to these cases, even though its provisions may provide guidance in some situations.

Foreign companies are eligible to file in the United States even if they have only a small amount of property here. Cases hold that even a minuscule amount of U.S. property is sufficient for purposes of eligibility to file a U.S. bankruptcy proceeding under § 109 of the Bankruptcy Code. That provision requires that an entity filing a bankruptcy petition in the United States reside, have a domicile or a place of business in the U.S., or have Aproperty in the United States. In In re Global Ocean Carriers, Ltd., 251 B.R. 31 (Bankr. D. Del. 2000), a shipping company headquartered in Greece and 15 of its subsidiaries, some located in Singapore and some having borrowed or guaranteed loans from Hong Kong banks, filed petitions in Delaware. The bulk of the creditors were U.S. noteholders, and they apparently supported jurisdiction in the U.S. In overruling a motion to dismiss for lack of jurisdiction brought by a small creditor and minority shareholders, the U.S. court held that a few thousand dollars in a bank account was a sufficient predicate for U.S. jurisdiction, notwithstanding that the debtor had removed more than $4 million from an account in the U.S. to Greece shortly before defaulting on the notes. See also In re Iglesias, 226 B.R. 721, 722-23 (Bankr. S.D. Fla. 1998), which held that an Argentinean citizen who had a bank account of about $500 in Florida could file a bankruptcy case there because he had "property" in the United States. Nevertheless, there is ample power under the Bankruptcy Code to dismiss where the U.S. presence of the debtor is too tenuous or is sought for ulterior purposes, or where a U.S. proceeding creates unfairness or hardship on creditors. In In re Head, 223 B.R. 648 (Bankr. W.D.N.Y. 1998), the Court dismissed as filed in bad faith petitions by debtors residing in Canada, where there was virtually no nexus to the United States and the debtors were principally attempting to avoid contractual liability to Lloyd's of London.

The most noted filing in the United States by a foreign company not in an insolvency proceeding abroad was that of Yukos Oil Company, which filed a Chapter 11 petition in Houston on December 14, 2004. At the time Yukos was described as an open joint stock company organized under the laws of the Russian Federation, with its principal assets located in Russia. [*384] It was under attack by the Russian government for alleged non-payment $27.5 billion in taxes, and the government had scheduled an auction of its principal assets to satisfy its alleged obligations. Before the filing, one of its subsidiaries had $2 million in a bank account in Houston, and it had transferred $6 million to its counsel there as a retainer in connection with the Chapter 11 case; it also appeared that about 15% of its shares were held by U.S. investors. In addition, its chief financial officer had a home in Houston. Based on these facts, on Yukos' motion for a temporary restraining order for an injunction to halt the auction sale, the Bankruptcy Court held that Yukos was eligible to file under Chapter 11 and that Yukos had established grounds for a temporary restraining order precluding certain party defendants (including several international banks that intended to bid) from going forward with the auction. In re Yukos Oil Co., 320 B.R. 130, 132 (Bankr. S.D.Tex. 2004). The Court found, however, that there was insufficient evidence that Russia had waived its sovereign immunity with respect to the relief sought, and it refused to grant a TRO against the Russian Federation.

According to news reports, the Russian Federation held the auction sale, although the enjoined banks did not bid. In the meantime, Yukos filed a motion for an order that U.S. law applied to Yukos' property located outside of Russia, and it filed a Chapter 11 plan of reorganization subordinating the tax claim of the Russian government. One of the enjoined banks in turn moved to dismiss the case. After hearing from the parties and several experts on Russian law and practice, Judge Clark granted the motion. In re Yukos Oil Co., 321 B.R. 396 (Bankr. S.D.Tex. 2005). She reiterated her prior holding that Yukos was eligible to file under Chapter 11 and rejected the argument of the bank that the case should be dismissed on forum non conveniens grounds or on grounds of international comity. She also found that the act of state doctrine did not form an independent basis requiring dismissal of the case. But the Court concluded that there were grounds under § 1112 of the Bankruptcy Code to dismiss the case, including the following: (i) Yukos' ability "to effectuate a reorganization without the cooperation of the Russian government is extremely limited"; (ii) Yukos would not likely be able to substitute United States law in place of the law of Russia, of the European Convention, or international law; and (iii) Yukos' impact on the entirety of the Russian economy "weighs heavily in favor of allowing resolution in a forum in which participation of the Russian government is assured." A [*385] notice of appeal was filed but the parties stipulated to its dismissal after the District Court had denied Yukos' request for a stay pending appeal. [FN36]

The Yukos case may be contrasted with another recent filing by a largely foreign company where the filing was supported by almost all foreign creditors as well as (implicitly) by the foreign governmental authorities. In re Aerovias Nacionales de Colombia S.A. Avianca, 303 B.R. 1 (Bankr. S.D.N.Y. 2003), involved Chapter 11 filings by the principal airline of the Republic of Colombia and its wholly-owned U.S. subsidiary. U.S. creditors moved to dismiss the cases under §§ 305 and 1112(b) of the Bankruptcy Code, contending that the U.S. court should not hear a case involving an enterprise that had its principal place of business, as well as a majority of its employees and creditors abroad, but had not filed a proceeding in its "home jurisdiction." The Court found that Avianca had substantial property in the U.S., making it clearly eligible for relief here under § 109, and that the presence in this country of the lessors of virtually all of its aircraft made a U.S. filing a virtual necessity. It also concluded that the presence in the U.S. of these important creditors, as well as the willingness of the airline's major Colombian creditors to participate in and respect the U.S. proceedings, made reorganization in the U.S. a reasonable possibility. The Court accordingly refused to dismiss or suspend the case under § 305 and held that it was premature to consider dismissal under § 1112(b) of the Bankruptcy Code. It also declined to support a principle expounded by the movants that the U.S. court should require a foreign debtor to file in its "home court" and then proceed here under § 304, finding that § 304 was never intended to be an exclusive [*386] remedy, that the debtor had provided convincing reasons why it had not filed in Colombia, and that it could do so if necessary at a later date. Avianca subsequently confirmed a plan of reorganization that was consensual and had the written support of the overwhelming majority of its Colombian creditors. [FN37]

Problems that can arise when a debtor with most or all of its assets outside of the United States files a Chapter 11 petition in this country are illustrated by In re Navigator Gas Transport PLC, No. 03-10471, 2006 WL 3834303 (Bankr. S.D.N.Y.). The U.S. debtors were registered in the Isle of Man and owned and managed vessels registered in Liberia. The companies were held through a series of holding companies, some with registered offices in the Isle and Man and some in Caribbean nations. The companies were ultimately owned by European businessmen, who also at first controlled the Chapter 11 proceedings that they had commenced. However, a creditors committee rejected a plan or reorganization that shareholders had proposed, and the creditors (who included holders of $300 million in bonds that had been issued in the United States) were able to confirm their own plan (divesting the old shareholders of their interests) over the strong opposition of the debtors.

However, when the creditors committee attempted to effectuate its confirmed plan in the Isle of Man, through a Bankruptcy Court letter to the Manx Court which requested that the controlling shares be cancelled and new shares be issued, the shareholders objected, arguing that the immediate controlling shareholding company had not been technically subject to the U.S. court's jurisdiction, and that there was no basis in local law for recognition and enforcement of a U.S. Chapter 11 plan. The shareholders were initially successful before the Isle of Man court, and the creditors committee as a consequence filed a protective scheme of arrangement under Manx law under which it proposed to put into effect the same terms as in the confirmed U.S. plan. On appeal, however, the English courts reversed and held that as a matter of common law the U.S. plan should be recognized and enforced. [*387] Cambridge Gas Transport Corp. v. Official Committee of Unsecured Creditors of Navigator Holdings PLC, 2006 WL 1546603. Lord Hoffmann, for the Privy Council, held that 

"The English common law has traditionally taken the view that fairness between creditors requires that, ideally, bankruptcy proceedings should have universal application. There should be a single bankruptcy in which all creditors are entitled and required to prove. No one should have an advantage because he happens to live in a jurisdiction where more of the assets or fewer of the creditors are situated.... Their Lordships consider that these principles are sufficient to confer upon the Manx court jurisdiction to assist the committee of creditors, as appointed representatives under the Chapter 11 order, to give effect to the plan. As there is no suggestion of prejudice to any creditor in the Isle of Man or local law which might be infringed, there can be no discretionary reason for withholding such assistance." 

As a consequence of this decision, the parallel proceeding in the Isle of Man was stayed and the U.S. Chapter 11 plan finally became effective. On the other hand, initial proceedings by the U.S. Committee to enforce a contempt judgment against the debtor's principal shareholders were unsuccessful. Navigator Gas, 2006 WL 3834303 at *6.

Another case involving a foreign debtor and the contours of U.S. jurisdiction was initially commenced as an involuntary case. In GMAM Investment Funds Trust I v. Globo Comunicacoes e Participacoes S.A. (In re Globo Comunicacoes e Participacoes S.A.), 317 B.R. 235 (S.D.N.Y. 2004), an involuntary Chapter 11 case was brought under § 303 of the Bankruptcy Code by several large U.S. debtholders against a Brazilian provider of pay television services. The debtor was organized under Brazilian law, with its headquarters, all of its employees, and the vast majority of its property and holdings located outside the United States. However, the debtor did have approximately $32,000 in a U.S. bank account and wholly owned a Delaware corporation which held property in the United States; the debtor had also issued considerable bond debt in the United States and had a revolving credit facility with U.S. and international banks. In an oral opinion, the Bankruptcy Court had summarily dismissed the involuntary petition for various reasons, among them the inability of the U.S. courts to force a foreign debtor with little property here into an involuntary reorganization.

On appeal, the District Court held that the company appeared to be an eligible debtor in an involuntary case filed by U.S. noteholders, noting that there are virtually no formal barriers to having Federal courts adjudicate the bankruptcy proceedings of foreign debtors. It held that the putative debtor's presence in Brazil was only one factor to consider and that a U.S. court could exercise its in personam jurisdiction over a foreign [*388] debtor in order to attempt to obtain compliance with a reorganization plan. The Court remanded to the Bankruptcy Court to develop a record by which it might ascertain (among other things) whether the case should be dismissed or suspended under § 305(a) of the Bankruptcy Code on the ground that the debtor had engaged in a good faith out-of-court workout that should not be precluded by a minority of dissatisfied creditors. A motion for leave to appeal to the Court of Appeals was denied. 318 B.R. 768 (S.D.N.Y. 2004).

Concurrent Proceedings Brought by Affiliates.

As noted above, joint proceedings brought in multiple jurisdictions by the same entities are relatively rare. Much more common are filings by affiliated companies in their respective jurisdictions. There may be a U.S. parent corporation, and its U.S. subsidiaries that file in the U.S., and foreign subsidiaries that file in the foreign jurisdiction; or a foreign parent and its foreign subsidiaries that file abroad, with the U.S. subsidiaries filing in the United States. Two recent cases involving such filings are In re 360 Networks (USA), Inc., et al., Case No. 01-B-13721 (ALG) (Bankr. S.D.N.Y.), where 22 U.S. members of a corporate group headquartered in Canada filed in the United States, the Canadian members of the group filed in British Columbia and one holding company filed jointly; and Urban Retail Properties v. Loews Cineplex Etnm't (In re Loews Cineplex Enm't, et al., No. CIV. 01-8946 (ALG) (Bankr. S.D.N.Y. 2002), where approximately 237 members of a corporate group headquartered in the United States filed in New York and six Canadian affiliates filed in Ontario. In both cases there were very few companies in joint proceedings, relatively little cross-border involvement came before the U.S. court, and most of the activity in the U.S. cases proceeded primarily in accordance with U.S. law. The Plans in the U.S. and Canada were, however, coordinated, and both companies reorganized as a group.

The most common issue to arise where members of a corporate group file in their respective jurisdictions of incorporation involves the cash flow of the enterprise. Prior to the filing, the group may have had a centralized cash management system, and the joint business might require the international flow of funds to continue. In a U.S. case, the issue of cash flow will likely arise on the first day of the case, when the debtor often seeks a "first day" order from the court permitting the maintenance of its prior cash management system. A court will likely be more willing to permit the debtor to transmit funds to subsidiaries in bankruptcy proceedings pending in its own court than to permit the U.S. company to fund debtors in foreign proceedings. Another issue involves intercompany claims and [*389] financing that prior to the petition may have been provided on a company-wide basis, disregarding international borders. Can that financing scheme be continued? What provisions, if any, should be established with respect to the governance of U.S. subsidiaries, where the parent is in a separate proceeding in a foreign nation? Are claims or causes of action available that should be pursued by the U.S. company against the parent, or vice versa? The U.S. case of In re RSL COM U.S.A., Inc. and RSL COM Primecall, Inc., Case No. 01-B-11457 (ALG) (Bankr. S.D.N.Y.), involved the U.S. subsidiaries of a U.K. company (in arrangement proceedings in England), which was itself the subsidiary of a parent in insolvency proceedings in the Bahamas. Before the filing, the U.S. board was reconstituted to contain only independent directors, and the U.S. company functioned independently as the debtor in possession, seeking discovery from the U.K parent and the Bermuda "grandparent." The Bermuda company also had property in the United States, and it brought a separate § 304 proceeding through separate counsel in order to pursue its interests.

A frequent issue is whether U.S. debtors may be substantively consolidated with foreign affiliates. According to a recent article, there have been more than 20 cases in Canada in which consolidation orders have been entered. Jacob Ziegel, Corporate Groups and Cross-Border Insolvencies: A Canada-United States Perspective, 7 FORDHAM J. CORP. & FIN. L. 367, 383 (2002). In the well-known case involving the Bramlea group of companies, the Canadian court approved (without objection) a prepackaged plan of arrangement under the CCAA that consolidated U.S. creditors with Canadian creditors, pooled all funds, consolidated all corporations into one proceeding and made a single order imposing a global stay of proceedings. Id. at 384-86. The U.S. plan of reorganization in the cases involving Loews Theatres substantively consolidated 236 U.S. companies and provided for one distribution to creditors of the U.S. parent and for one single distribution to creditors of all subsidiaries, eliminating all guarantees. The six Canadian affiliates were not consolidated, but the U.S. plan provided that a creditor could not recover anything in the U.S. if it received a distribution in the Canadian cases in respect of the same debt. The provision was not objected to. See First Amended Plan of Reorganization for Loews Cineplex Entertainment, et al., dated January 14, 2002, at section 11.9.

There are relatively few reported decisions involving inter-company claims, although such claims are frequently dealt with in U.S. plans of reorganization, very often by eliminating them. In In re 360 Networks (USA), Inc., Case No. 01-B-13721 (ALG) (Bankr. S.D.N.Y.), the U.S. [*390] plan wrote off more than $3 billion of intercompany claims. In In re ABC-NACO, Inc., 294 B.R. 832 (Bankr. N.D. Ill. 2003), the court considered the allowability of a claim filed by the receiver of a wholly-owned Canadian subsidiary of one of the debtors. The debtors opposed the request and sought to offset the payment with amounts the subsidiary owed to the debtor. The court determined at a preliminary hearing that the receiver had standing to assert the claim on an administrative basis and that the claim should be determined by the court.

Another recent example of intercompany claims in the context of an international insolvency is Eclaire Advisor Ltd. as Trustee to Daewoo Int'l (America) Corp. Creditor Trust v. Daewoo Engineering & Const. Co., Ltd., 375 F. Supp. 2d 257 (S.D.N.Y. 2005). There an American subsidiary of a Korean conglomerate sought recovery of nearly $500 million that had taken the form of intercompany loans. The District Court found that it had personal jurisdiction over the Korean parent; that there was diversity of citizenship, as the parent was a Korean citizen and the trustee of the creditor trust was a New Jersey citizen; that the United States had a clear interest in the dispute involving a "U.S. trustee acting on behalf of a U.S. creditor trust created by a U.S. court seeking to recover unpaid U.S. loans;" and that New York law and not Korean law would be applicable to the claims.

U.S. Bankruptcy Cases Involving Foreign Creditors or Foreign Property or Transactions

It should go without saying that foreign creditors and parties in interest can appear in U.S. bankruptcy cases without being discriminated against. Indeed, until recently, foreign creditors had in some cases received preferred treatment. For example, in cases involving shipping companies (such as U.S. Lines and Waterman Steamship) and airlines (such as Pan Am and Continental), where assets of the U.S. debtor were sailing or flying to foreign jurisdictions, the debtors received permission from the Bankruptcy Court to pay some or all of its foreign creditors, so that its assets would not be seized abroad. See, e.g., In re Pan American Corp., 91-B-010080 through 91-B-010087 (CB) (Bankr. S.D.N.Y.) (Order dated Jan. 8, 1991); In re Avianca, 303 B.R. at 6. [FN38]

On the other hand, the principle that foreign creditors are not discriminated against was the subject of litigation in a recent mass tort insolvency. In re Dow Corning Corp., 280 F.3d 648 (6th Cir. 2002), cert. denied, 537 U.S. 816 (2002), involved thousands of tort claims arising out of the debtor's sale of material for implants. After years of negotiations among [*391] tort claimants, commercial creditors and others, a third proposed plan of reorganization was presented to the Bankruptcy Court for confirmation. The plan provided that foreign creditors would receive a smaller distribution per injury from a $2.35 billion fund than American creditors, on the basis of evidence that foreign tort plaintiffs routinely receive a smaller average recovery in their courts than U.S. plaintiffs receive in the U.S. The U.S. and foreign creditors could both refuse the settlement and demand a trial, but if they accepted the settlement, the amount differed. The Court of Appeals for the Sixth Circuit affirmed the part of the plan that provided for disparate recoveries. It found that the Bankruptcy Court had "broad discretion to determine proper classification according to the factual circumstances of each individual case" and that the decision was supported by substantial evidence justifying separate treatment of foreign and U.S. creditors. Id. at 661.

In any event, the subject is now dealt with in Chapter 15. Section 1513(a) provides that "Foreign creditors have the same rights regarding the commencement of, and participation in, a case under this title as domestic creditors." Section 1513(b) states that this provision does not affect the priority of claims, except that a claim of a foreign creditor shall not be given a lower priority than that of general unsecured claims without priority solely because the holder of the claim is a foreign creditor. [FN39] The same section also provides that Chapter 15 does not change present law with respect to the allowability of foreign revenue or public law claims, and that foreign tax and public law claims are governed by any applicable tax treaty. Foreign creditors are also entitled to certain specialized notice provisions under § 1514 of the 2005 Law.

Whether the U.S. court can exercise personal jurisdiction over a foreign creditor defendant depends upon the same rules of personal jurisdiction applicable to other types of cases, including the defendant's level of [*392] contact with the debtor and the effect of its actions on the debtor's estate. In Williams v. Law Society of Hong Kong (In re Williams), 264 B.R. 234, 242 (Bankr. D. Conn. 2001), for example, a Hong Kong entity that had mailed a debtor (and former partner of the firm) a demand for payment, at a location in the United States to which he had relocated from Hong Kong, did not have sufficient minimum contacts with the United States to be subject to the personal jurisdiction of the court in an adversary proceeding. On the other hand, foreign products liability claimants who had not filed proofs of claim and had chosen not to participate in the debtor's plan confirmation process were, nevertheless, found to be subject to the bankruptcy court's personal jurisdiction and the channeling injunction entered upon confirmation of the plan, by virtue of their commencement of litigation in Canada against the debtor that threatened to have a significant impact on the debtor's U.S. estate. In re Chiles Power Supply Co., 264 B.R. 533 (Bankr. W.D. Mo. 2001) ("I need only find that the Defendants performed an act in Canada that has an effect on [the Debtor] in the United States in order to find that the Defendants are personally subject to the jurisdiction of this Court.").

As discussed earlier, under Chapter 15, a trustee may bring an avoidance action as long as a plenary case has been filed. See supra, note 22, and accompanying text. In French v. Liebmann (In re French), 440 F.3d 145 (4th Cir. 2006), the Court of Appeals for the Fourth Circuit held that the avoidance provisions of the Bankruptcy Code could be applied with respect to property located abroad. In In re French, the debtor had transferred property located in the Bahamas to her son for no consideration within twelve months of her Chapter 7 petition. She argued that the fraudulent transfer provisions of the Bankruptcy Code could not apply to property located outside the U.S., citing principles of international comity and the presumption that U.S. legislation does not apply abroad, and citing In re Maxwell Communication Corp., 170 B.R. 800 (Bankr. S.D.N.Y. 1994), aff'd 186 B.R. 807 (S.D.N.Y. 1995), aff'd [only on comity grounds], 93 F.3d 1036 (2d Cir. 1996). The Fourth Circuit determined that under the facts of this case, the application of avoidance powers was appropriate and that the presumption against extraterritoriality and "international comity" did not apply. See also Interbulk, Ltd. v. Louis Dreyfus Corp. (In re Interbulk, Ltd.), 240 B.R. 195 (Bankr. S.D.N.Y. 1999).

Despite the Fourth Circuit's holding in In re French, a California bankruptcy court held that a trustee could not avoid and recover a fraudulent transfer which occurred outside of the United States. In re Midland Euro Exch., 347 B.R. 708, 718, 720 (Bankr. C.D. Cal. 2006). The Court reasoned [*393] in that case that there is no evidence of Congressional intent to allow a trustee to recover a fraudulent transfer that occurred abroad, and that the presumption against extraterritorial application of U.S. law prevailed. The Court conceded that there are policy reasons in favor of applying avoidance powers extraterritorially, but concluded that policy reasons alone would not overcome the presumption. [FN40]

A recent decision regarding the extraterritorial effect of the automatic stay involved the Chapter 11 proceedings in New York of Paolo Gucci, who apparently also owned the Gucci store in Rome. In re Gucci, 309 B.R. 679 (S.D.N.Y. 2004). During the Chapter 11 case a creditor obtained an arbitral award in Switzerland against Gucci, domesticated the award in Italy, and obtained a lien against the store in Rome. The District Court affirmed an order of the Bankruptcy Court finding that the judicial procedures in Switzerland and Italy had been taken in violation of the automatic stay and that principles of international comity did not require abstention or recognition in the United States of the actions of the Italian court in granting the lien. The District Court did, however, remand for a determination whether Gucci's Chapter 11 trustee was guilty of laches in permitting the arbitration proceeding to continue without any effort to intervene or stop it. The courts on remand found that the trustee was not guilty of laches and substantially the same relief was entered and affirmed, ultimately, by the Court of Appeals in an unreported decision. See In re Gucci, No. 05-444, 2005 WL 1538202 (S.D.N.Y. June 27, 2005), aff'd, Gucci v. Sanatra (In re Gucci), No. 06-0496-BK, 2006 U.S. App. LEXIS 24070 (2d Cir. Sept. 18, 2006).

In a case with somewhat similar facts, In re Peregrine Systems, Inc., 2005 WL 2401955, at *2-3 (D. Del. Sept. 29, 2005), a German accounting firm had (along with affiliates) provided prepetition auditing services to the U.S. debtors. It commenced (and failed to dismiss) a suit in Germany in which it sought a declaration of non-liability in the face of the U.S. Chapter 11 case and a lawsuit filed (but not served) in the U.S. seeking damages. On appeal, the District Court reversed the Bankruptcy Court's decision that the German action had been subject to the automatic stay, finding that the German firm had not asserted a claim against the debtor but rather a defense to a post-petition action filed by the debtor that could [*394] not have been filed prepetition. It also held that the Bankruptcy Court's injunction against the German action was inconsistent with the policy of restraint and comity established in the Lernout & Hauspie decision discussed above. It did, however, affirm an award of costs against the German firm, finding that it had ignored an order of the Bankruptcy Court refusing to grant it relief from the automatic stay and that such action was sanctionable notwithstanding the results of the appeal.

An interesting new provision of Chapter 15 may affect the result in some of these types of cases, or at least impact the willingness of a court to grant relief from the stay. Section 1520(b) provides that the stay which will automatically go into effect under § 1520 upon recognition of a foreign main proceeding will not "affect the right to commence an individual action or proceeding in a foreign country to the extent necessary to preserve a claim against the debtor." Although the legislative history states that this section permits the commencement of such an action "but would not allow for its further prosecution," House Report at 115, this section may affect the willingness of a court to grant relief from the stay. Moreover, if there is a foreign proceeding and it is recognized as a foreign main proceeding, the effects of a U.S. plenary case are generally limited to the debtor's assets within the territorial jurisdiction of the United States. § 1528.

Direct Enforcement in the United States of the Orders, Judgments, and Decrees of Foreign Insolvency Courts.

It has been generally assumed for some time that foreign representatives can appear in our courts and pursue an affirmative cause of action in their own right. See, e.g., Clarkson Co. v. Shaheen, 716 F.2d 126, 127 (2d Cir. 1983), in which a Canadian trustee in bankruptcy sought damages against former principals of the debtor; see also the cases brought by the Parmalat Trustee discussed above. [FN41]

Many courts have also permitted a foreign debtor or its insolvency representative to ask for a stay or dismissal of a lawsuit on the basis that a foreign insolvency proceeding is pending, that the lawsuit interferes with [*395] that proceeding, and that the lawsuit should be stayed or dismissed on grounds of comity. See, e.g., Cunard, 773 F.2d at 460, in which the U.S. courts vacated an attachment that Cunard had obtained against the U.S. assets of a Swedish debtor; Finanz AG Zurich v. Banco Economico S.A., 192 F.3d 240, 246 (2d Cir. 1999). Although the Cunard court stressed that the preferred remedy was for the debtor to seek an order under § 304 enjoining the creditor from pursuing its U.S. lawsuit, 773 F.2d at 461, the court there acted directly, dismissed the lawsuit on comity grounds, and the dismissal was upheld on appeal.

Several recent decisions of the Second Circuit Court of Appeals have reaffirmed this line of authority. In JP Morgan Chase Bank v. Altos Hornos de Mexico, S.A. de C.V., 412 F.3d 418 (2d Cir. 2005), a U.S. bank brought suit in New York for a declaration that it had a right to funds that a Mexican borrower had escrowed in New York. The borrower had filed suspension de pagos (reorganization) proceedings in Mexico and sought to dismiss the U.S. case in deference to the Mexican insolvency proceeding. In a broadly worded opinion, the Circuit Court held that the suit should be dismissed on international comity principles, stating, "We have repeatedly held that U.S. courts should ordinarily decline to adjudicate creditor claims that are the subject of a foreign bankruptcy proceeding . . . deference to the foreign court is appropriate so long as the foreign proceedings are procedurally fair and . . . do not contravene the laws or public policy of the United States." The Court held that these principles applied notwithstanding choice of forum and choice of law provisions in the relevant loan documents and the fact that the escrowed funds were located in New York. The Court also limited the scope of its prior opinion in In re Koreag, Controle et Revision S.A., 961 F.2d 341 (2d Cir. 1992), cert. denied, 506 U.S. 865 (1992), which held that a U.S. court had to resolve a dispute involving rights to property in the U.S. before deferring to a foreign proceeding. It found that the principles of Koreag apply only to disputes where there is a bona fide question of property ownership, stating that Koreag 

has no application to disputes like this one where a bankruptcy creditor claims to own assets but has a contractual obligation to use those assets to pay down the same debt that is the subject of a foreign bankruptcy proceeding. In such a case, local courts are displaced and must defer to the foreign proceeding. 

412 F.3d at 420. [FN42]

Earlier, in Ecoban Finance Ltd. v. Grupo Acerero del Norte, S.A. de C.V., 108 F.Supp.2d 349 (S.D.N.Y. 2000), aff'd, 2 Fed. Appx. 80, 2001 (2d Cir. 2001), cert. denied, 534 U.S. 814 (2001), a New York holder had [*396] brought suit on notes issued by a Mexican company that later filed reorganization proceedings in Mexico. The District Court dismissed the New York suit on grounds of comity, finding that the Mexican proceedings were fair as written and that claims of bad faith by reason of potential delay were speculative and could be redressed by the Mexican courts and the circuit court of appeals affirmed without a published opinion. More recently, in a non-bankruptcy case, Royal and Sun Alliance Ins. Co. of Can. v. Century Int'l. Arms, Inc., 466 F.3d 88, 92-93 (2d Cir. 2006), the Second Circuit distinguished bankruptcy proceedings from all others and stated the importance of dismissing bankruptcy actions where there is already a foreign proceeding in place: 

We have recognized one discrete category of foreign litigation that generally requires the dismissal of parallel district court actions foreign bankruptcy proceedings. A foreign nation's interest in the "equitable and orderly distribution of a debtor's property" is an interest deserving of particular respect and deference, and accordingly we have followed the general practice of American courts and regularly deferred to such actions. 

466 F. 3d at 92-93 (citations omitted).

In Daewoo Motor America, Inc. v. General Motors Corp., 459 F.3d 1249 (11th Cir. 2006), the bankruptcy estate of a U.S. subsidiary of a Korean automobile manufacturer sued General Motors Corp. and others, contending that the defendants had, among other things, tortiously interfered with its distributorship agreement with its parent. The parent had gone through insolvency proceedings in Korea and had in effect confirmed a plan, approved by the Korean court, which canceled its old contract with the American subsidiary and authorized new distributorship agreements with GM and others. The defendants moved to dismiss all claims on the ground of comity and recognition of the Korean insolvency proceedings. After finding that the actions of the Korean court did not violate the automatic stay that arose on the filing of the U.S. bankruptcy case, because the Korean plan did not affect any property interest of the U.S. entity, the Court of Appeals considered whether the Korean bankruptcy proceedings should be afforded comity in the United States. The Court granted the Korean proceedings broad recognition, finding that the subsidiary had independent representation and notice and an opportunity [*397] to participate in the Korean insolvency proceedings. The majority concluded that suit against third parties such as GM should be barred because "Daewoo America cannot now collaterally attach [the Korean] court order by bringing claims against the recipients of the property transferred based on the approval of the Korean court." 459 F.3d at 1259. One judge, concurring, took the position that only some of the claims against the third party could properly be dismissed on the ground of comity, but that the remainder should be dismissed for failure to state a claim.

The same result as in Daewoo America prevailed in a suit on a loan brought in New York State court by a U.S. citizen against an individual in bankruptcy proceedings in Israel. See Bertisch v. Drory, 2004 WL 2059594 (Sup. Ct. N.Y. Co. 2004), where the State court granted comity to the foreign proceeding and dismissed the complaint. See also Hunter Douglas N.V. v. Wotan Maquinas Ltda., No. 603049, slip op. 51005(U) 2004 WL 2941529 (Sup. Ct. N.Y. Co. June 21, 2004), where the same judge refused to defer to a Brazilian Concordata because the Brazilian proceeding did not purport to affect the rights of secured creditors and the plaintiff in the New York action was secured. The Court did, however, dismiss the complaint for lack of personal jurisdiction.

By contrast, in Int'l Transactions, Ltd. v. Embotelladora Agral Regiomontana, SA de CV, 347 F.3d 589 (5th Cir. 2003), the Circuit Court refused to grant comity to a Mexican proceeding. It did not find that the Mexican proceeding was unfair in principle but concluded that the record before the District Court did not sufficiently demonstrate that the defendant had received notice of the hearing at which the Mexican court entered the order on which plaintiff relied. The majority (with one judge dissenting) cited the principle that a foreign judgment will not be enforced in a U.S. court unless it was obtained by due process. On remand, the District Court dismissed the suit on the ground of plaintiff's lack of standing, Int'l Transactions, No. CV-1140-G 2004 WL 1171217 (N.D. Tex. May 26, 2004); this decision was vacated by the Circuit Court in an unreported opinion and remanded once again. See Int'l Transactions, 133 Fed. App. 86 (5th Cir. May 19, 2005).

Chapter 15 will have a significant impact on the foregoing line of cases. Section 1509 provides that a foreign representative has the capacity to sue and be sued in a court in this country, that the foreign representative may apply for appropriate relief in such court, and that "a court in the United States shall grant comity or cooperation to the foreign representative." § 1509(b)(3). [FN43] However, in order to be entitled to such standing, the foreign representative must first obtain recognition of the foreign proceeding [*398] and his status by filing a petition under § 1515. Except if the foreign case is outside the scope of Chapter 15, a petition for recognition appears to be a prerequisite to virtually all recourse by a foreign representative to courts in the United States. [FN44] One exception is provided in § 1509(f), giving the foreign representative the right to sue in a court to "collect or recover a claim which is the property of the debtor." [FN45]

The legislative history to § 1509 states that Chapter 15 "is intended to be the exclusive door to ancillary assistance to foreign proceedings. The goal is to concentrate control of these questions in one court . . . . This section concentrates the recognition and deference process in one United States Court, ensures against abuse, and empowers a court that will be fully informed of the current status of all foreign proceedings involving the debtor." House Report, at 110. Thus, the dictum in Cunard that an ancillary proceeding is the preferred method for obtaining recognition of a foreign insolvency proceeding has apparently been made mandatory by Chapter 15. It was so applied in the first decision under Chapter 15. In United States v. J.A. Jones Const. Group, 333 B.R. 637 (E.D.N.Y. 2005), the receiver of a company in Canadian insolvency proceedings that was also a defendant in a U.S. lawsuit appeared in the suit and requested that the District Court stay the action on grounds of comity and in accordance with Canadian bankruptcy law. The Court found that it had no authority to consider such a request because the receiver had not begun an ancillary proceeding under Chapter 15. The Magistrate Judge to whom the matter had been referred stayed the suit sixty days to give the receiver the opportunity to seek relief under Chapter 15. 333 B.R. at 639; see also Lee, supra, at 195. However, even if the bankruptcy court is the portal to ancillary assistance, with sole authority to recognize the foreign representative, it appears that after obtaining recognition, the foreign representative can [*399] still apply directly to the non-bankruptcy court for appropriate relief in that court under § 1509(b)(2), rather than seeking such relief through an order of the bankruptcy court.

[FN1]. Westbrook's article, written in 2000, refers to new insolvency laws in Argentina, Australia, Canada, Germany, Indonesia, Mexico, Russia, Singapore, Thailand and most of Eastern Europe. Since 2000 major new legislation has also been adopted in many other nations, including England, Brazil, Japan, Korea, China, and France. Recently UNCITRAL also adopted a Legislative Guide on Insolvency Law, which is recommended for consideration by all member States; the final version, adopted by Resolution 59/40 of the General Assembly on December 2, 2004, may be found at www.uncitral.org.

[FN2]. Other countries that have adopted the Model Law, in some cases with significant revisions, include Canada, England, Japan, Mexico, Poland, Serbia and Montenegro, and South Africa.

[FN3]. United States National Bankruptcy Review Commission, Bankruptcy: The Next Twenty Years 361 (1997).

[FN4]. The Bankruptcy Court has core jurisdiction over Chapter 15 proceedings. 28 U.S.C. § 157(b)(2)(P), as amended.

[FN5]. For purposes of Chapter 15, "foreign court" is defined as "judicial or other authority competent to control or supervise a foreign proceeding." § 1502(3).

[FN6]. Foreign representatives must also file with the court notice of any material change in their status or the status of the foreign proceeding. § 1518. Representatives of individual debtors may file under Chapter 15 except if the individuals are eligible for Chapter 13 relief or if they are U.S. citizens or permanent residents. § 1501(c)(2).

[FN7]. The legislative history of § 1516(c) states, "The presumption that the place of the registered office is also the center of debtor's main interest is included for speed and convenience of proof where there is no serious controversy." H.R. Rep. 109-031 at 113 (2005). Obviously, the presumption can be overcome.

[FN8]. Section 1517(d) provides that an order of recognition under Chapter 15 can be modified or terminated if circumstances change. The Sphinx decision has been criticized on the ground that a foreign debtor must have an "establishment" in a jurisdiction for a proceeding in such jurisdiction to be recognized as a nonmain proceeding, and the debtor did not have any actual operations in the Cayman Islands. Glosband, Sphinx Chapter 15 Opinion Misses the Mark, 25 AM. BANKR. INST. J. 44 (Dec./Jan. 2007).

[FN9]. The District Court had withdrawn the reference of the Chapter 15 petition for recognition of the Canadian case because it had been granted nation-wide jurisdiction of product liability litigation involving the drug Ephedra by the Panel on Multidistrict Litigation. In a related case, the Canadian representative of the debtor successfully removed from Wisconsin State court and transferred to New York a class action against the debtor. See Baker v. Muscletech Res. and Dev., Inc., 2006 WL 1663748 (E.D. Wisc. June 9, 2006).

[FN10]. Even before obtaining an order of recognition, a foreign representative can apply to the court for preliminary relief of a provisional nature "where relief is urgently needed to protect the assets of the debtor or the interests of the creditors." § 1519(a).

[FN11]. Several courts have held in § 304 cases that comity is the principal factor in determining whether to grant relief and that the other factors should be considered in the light of comity. See Bank of New York v. Treco (In re Treco), 240 F.3d 148, 156-57 (2d Cir. 2001) ("[A] court's function under § 304 is to determine whether comity should be extended to the foreign proceeding in light of the other factors."); In re Culmer, 25 B.R. 621, 624 (Bankr. S.D.N.Y. 1982). Section 1508 provides another guide to interpretation as well, directing the court, in interpreting Chapter 15, to "consider its international origin, and the need to promote an application of this chapter that is consistent with the application of similar statutes adopted by foreign jurisdictions."

[FN12]. It should be noted that the term "foreign proceeding" has been amended by the 2005 Law to include an interim proceeding. Thus, relief should not be refused in the future merely because the proceeding is interim. However, some of the other findings of the court in Master Home Furniture, especially those regarding the power of the foreign court, should continue to be relevant in connection with an initial application for recognition under § 1515. See also In re Netia Holdings, S.A., 277 B.R. 571 (Bankr. S.D.N.Y. 2002), where the court held that a Polish proceeding was entitled to recognition even though a court supervisor had not yet been appointed to supervise the debtor's business, in light of the protections to creditors and the extent of court supervision available under Polish law. In a later decision in the same case, the Bankruptcy Court held that the foreign debtor had sufficiently demonstrated irreparable injury and a likelihood of success on the merits to be entitled to injunctive relief under § 304. In re Netia Holdings, S.A., 278 B.R. 344 (Bankr. S.D.N.Y. 2002).

[FN13]. There is no provision in new Chapter 15 providing for conversion of a case under Chapter 15 to a case under a different chapter, but a foreign representative may file a plenary case and an examiner may be appointed in an ancillary case under Chapter 15. Moreover, under the 2005 Law, foreign representatives are required to file with the court a notice of change of status concerning any substantial change in the foreign proceeding or the status of the foreign representative's appointment, as well as any other foreign proceeding regarding the debtor that became known to the foreign representative. § 1518. Section 1517(d) also provides that the court may modify or terminate recognition of a foreign proceeding "if it is shown that the grounds for granting it were fully or partially lacking or have ceased to exist . . ."

[FN14]. The concern of the U.S. courts that U.S. property rights should be preserved notwithstanding the filing of a § 304 proceeding is long-standing. See In re Koreag, Controle et Revision S.A., 961 F.2d 341, 349-50 (2d Cir. 1992), cert. denied, 506 U.S. 865 (1992), which required the bankruptcy court to determine under U.S. law the debtor's interest in property claimed by a creditor before entering a turnover order. The principle of Koreag was applied in In re KPMG, Inc., 284 B.R. 765 (Bankr. N.D.N.Y. 2002), where the Court held that it had to determine whether property was owned by a foreign debtor or its U.S. subsidiary prior to granting § 304 relief. However, the scope of Koreag was limited by the Second Circuit's decision in JP Morgan Chase Bank v. Altos Hornos de Mexico, S.A. de C.V., 412 F.3d 418 (2d Cir. 2005), discussed below.

[FN15]. In In re Artimm, 278 B.R 832, 843 (Bankr. C.D. Cal. 2002) the Bankruptcy Court, seeking to protect U.S. creditors from the possible inconvenience of having to file claims in Italy, provided that they could file claims with the U.S. court and have the claims adjudicated there. 278 B.R. at 843.

[FN16]. In Djordjevic v. Swiss Air Transport Co., Ltd., 2004 U.S. Dist. Lexis 25343 (S.D.N.Y. 2004), the Court held that a stay entered in a § 304 proceeding was not beyond "the constitutional powers of Congress." The Bankruptcy Court had earlier denied the plaintiff's motion for relief from the § 304 injunction, although it required as a condition that the plaintiff receive an appropriate unsecured claim in the Swiss insolvency case.

[FN17]. In Hopewell, a U.S. creditor had applied to the Bankruptcy Court for modification of a § 304 injunction entered in 1999. The court with jurisdiction over the main proceeding in Bermuda then entered an order enjoining the U.S. creditor from attempting to "vary or discharge" the § 304 order. The U.S. court held that this order constituted an impermissible anti-suit injunction and an improper attempt on the part of the foreign court to interfere with the exercise of the U.S. court's jurisdiction and to carve out exclusive jurisdiction, that it would not be recognized and that sanctions would be awarded. After entry of this order, the Bermuda court vacated its order, the creditor went forward with its motion to modify the 1999 order. The bankruptcy court denied relief on the ground that the creditor had not demonstrated grounds to justify vacating or modifying the order. In re Board of Directors of Hopewell Int'l Ins., Ltd., 281 B.R. 200 (Bankr. S.D.N.Y. 2002).

[FN18]. Obviously, a U.S. court will refuse to grant comity if it is convinced that a foreign decision is the result of corruption. In re Koplik & Sons, Inc., No. 02-40648, 2006 WL 3017346, at *25.

[FN19]. In In re Artimm, the Court held that the stay under foreign law would be recognized as having extraterritorial reach in the United States, thereby obviating the need to enter another stay here. 278 B.R. at 841.

[FN20]. The Court stated that the issue of modification of the stay would appear to be affected by at least three questions: 

First, are the rights sought to be enforced through the claims sought to be asserted different from the rights that the parties would enjoy under Italian law? Second, if there is a difference between Italian and United States law, should the Court give effect to Italian or United States law? The former presumably would entail preserving the Section 304 Order so as to defer to the proceedings in Parma, whereas the latter might well require the Court to modify the Section 304 Order. Finally, in which direction does the statutory consideration of "just treatment of all holders of claims against or interests in" the foreign estate push? 

320 B.R. at 52 (footnote omitted).

[FN21]. The same issue under the Trust Indenture Act had been earlier raised in In re Cablevision, S.A., 315 B.R. 818 (S.D.N.Y. 2004). The District Court there withdrew the reference of the case from the Bankruptcy Court under the mandatory withdrawal provisions of 28 U.S.C. § 157(d), but there was no decision on the merits. In a later decision, Argo Fund Ltd. v. Bd. of Dirs. of Telecom Argentina, S.A., No. 06-2352, 2006 WL 3378687 (S.D.N.Y. Nov. 20, 2006), the Court affirmed the decision of the Bankruptcy Court that had granted recognition to an APE proceeding in Argentina on the basis of substantial consistency between applicable Argentine and U.S. law.

[FN22]. See also In re Grandote Country Club Company, Ltd., 252 F.3d 1146 (10th Cir. 2001), where the trustee of a Japanese entity in bankruptcy brought a § 304 proceeding to set aside, as a fraudulent transfer under Japanese law, a tax sale conveyance of real estate in Colorado. The court did not question that the Japanese trustee could seek to avoid the transfers in question under principles of Japanese law, but it found that Colorado law should apply. ("Most importantly, the fact that the only asset at issue is real property favors application of local law." 252 F.3d at 1150.) It also concluded, applying Colorado law, that there was no fraudulent transfer of the property by virtue of the issuance of the tax deeds and that the price paid at the tax sale was reasonably equivalent value.

[FN23]. New § 1523(a) provides specifically that if a full proceeding is pending, the foreign representative has standing to pursue an avoidance action. It should be noted, however, that the U.S. avoidance statutes may not apply even in a full Chapter 11 case where choice of law principles and/or comity may require the application of foreign law to the transactions sought to be avoided. In In re Maxwell Communication Corp. v. Societe Generale (In re Maxwell Communication Corp.), 93 F.3d 1036 (2d Cir. 1996), there were joint plenary proceedings pending in the U.S. and the U.K., and the court held that the challenged transfers could not be set aside under U.S. law because they were between a U.K. corporation and U.K. financial institutions and had little or no connection to the United States, and that English law should govern. See also In re French, 440 F.3d 145 (4th Cir. 2006), and In re Midland Euro Exch., 347 B.R. 708 (Bankr. C.D. Cal. 2006), which are discussed below. In the former case, the Fourth Circuit held that the bankruptcy court has jurisdiction to exercise avoidance powers over foreign property transfers. In In re Midland, the Court came to the opposite conclusion.

[FN24]. In Application of Hill, 2005 WL 1330769 (S.D.N.Y. June 3, 2005), the Court held that the provisions of 28 U.S.C. § 1782, providing for discovery in the United States for "use in a proceeding in a foreign or international tribunal," were also available to liquidators appointed by the Hong Kong and Bermuda courts to administer the liquidation of affiliated companies.

[FN25]. The provisions of the 2005 Law relating to insurance company filings under Chapter 15 are different from those applicable to banks. Foreign insurance companies are not prohibited from filing under Chapter 15, even if they are "engaged in such business in the United States," and notwithstanding that they cannot file under Chapter 7. § 1501(c)(1); see also amended § 109(b)(3)(A). However, the Court may not grant relief with respect to any State fund for the benefit of U.S. claimholders. § 1501(d).

[FN26]. According to the legislative history, it is also "United States policy to act ancillary to a foreign main proceeding whenever possible." House Report, at 117 (2005).

[FN27]. In addition, under § 1531, recognition of a foreign main proceeding creates a presumption, for purposes of commencing an involuntary case under § 303, and in the absence of evidence to the contrary, that the debtor is generally not paying its debts as such debts become due, a predicate to the initiation of an involuntary case under § 303. Section 1520(c) also confirms that a foreign representative may file a plenary case notwithstanding recognition of the foreign proceeding as an ancillary case.

[FN28]. Section 1512 further provides that a foreign representative (after recognition) is entitled to participate as a party in interest in a case regarding the foreign estate pending in the United States.

[FN29]. This is confirmed by §1520(c), which provides that even if a foreign proceeding has been recognized, "any entity" may file a petition commencing a case under the Bankruptcy Code. In In re American Lodging Corp., No. 06- 11325, 2007 WL 54014, at *3 (Bankr. S.D.N.Y. Jan. 9, 2007),the Court granted an involuntary petition brought against a U.S. single asset real estate venture by a French mortgagee. A foreign representative appointed in related insolvency proceedings in France participated in the case and sought recognition of his authority. The Court Granted the involuntary § 303 petition over the debtor's opposition and stated that it would appoint a chapter 7 trustee and later consider the scope of the responsibilities of the French representative. Id. at 21-22.

[FN30]. See discussion under the heading "'Foreign' Proceedings Filed Only in the United States."'

[FN31]. There are also provisions that attempt to coordinate U.S. proceedings with foreign non-main proceedings or where more than one foreign proceeding is pending. §§ 1529(3), 1530. The legislative history to § 1530 states that a foreign main proceeding should be "given primacy in the United States, consistent with the overall approach of the United States favoring assistance to foreign main proceedings." House Report, at 118.

[FN32]. On the other hand, the existence of an ancillary case does not bar the filing of a plenary case either by a foreign representative or by an "entity." § 1520(b).

[FN33]. Specific forms of cooperation are identified in § 1527. Note that the principles of cooperation are applicable in ancillary as well as plenary cases under Chapter 15.

[FN34]. None of the U.S. courts in Lernout & Hauspie considered the implications of § 508(a) of the Bankruptcy Code, which contemplates that a creditor's recovery may be different in parallel proceedings pending in two jurisdictions and provides principles to equalize them in the U.S. distribution. Section 508(a) has now been recodified in slightly modified form as § 1532.

[FN35]. U.S. courts now commonly recognize and grant comity to Canadian proceedings and stay actions taken in the United States in derogation of an insolvency filing in Canada. See, e.g., Badalament, Inc. v. Mel-O-Ripe Banana Brands, Ltd., 265 B.R. 732, 736-38 (E.D. Mich. 2001) (recognizing the Canadian stay and stating, "courts have consistently extended comity to Canadian bankruptcy proceedings."); Banyan Licensing, Inc. v. Orthosupport Int'l, Inc., 2002 U.S.Dist. LEXIS 17341 (N.D. Ohio 2002) ("American courts routinely extend comity to the actions and judgments of Canadian bankruptcy courts on the basis that creditors, including American creditors, will be treated fairly and with due process."); see also United Feature Syndicate, Inc. v. Miller Features Syndicate, Inc., 216 F.Supp.2d 198 (S.D.N.Y. 2002), where syndicators of newspaper features brought a diversity action against a marketing agent and two of its officers, alleging conversion of funds; the action was discontinued against the corporation as a consequence of its bankruptcy filing in Canada and certain of the claims against the individuals were dismissed for reasons of pleading under U.S. law, but the motion to have the court decline jurisdiction altogether in the interests of international comity was generally denied.

[FN36]. The District Court held that Yukos had not demonstrated that it had a likelihood of success on the merits of the appeal. See Memorandum and Order in Civil Action No. H-05-0714 (U.S. Dist. Ct. S.D. Texas, Houston Div.), March 18, 2005 (unreported). Ironically, months after the dismissal of the case in Texas, a bankruptcy representative representing the Yukos bankruptcy estate in the Russian Federation filed a Chapter 15 petition in the Southern District of New York seeking an order that would prevent the sale of the stock of a subsidiary located in Lithuania. The sale had allegedly been arranged by management, who were still located in the United States and who were apparently still able to control the disposition of assets outside of Russia. In re Petition of Eduard K. Rebgun, as Interim Receiver of Yukos Oil Company, Chapter 15 Case No. 06-B-10775 (RDD) (Bankr. S.D.N.Y.). There is no reported decision but in an order entered May 26, 2006, the Court preliminarily ruled (without either recognizing or refusing to recognize the Russian proceeding), that it would give effect to the bankruptcy case in the Netherlands of an intermediate holding company between the Russian company and the Lithuanian company and that the disposition of the proceeds of the sale should be taken up in the Dutch proceeding. See Kurt A. Mayr, A Tale of Two Proceedings: Turnabout is Fair Play in the Yukos U.S. Bankruptcy Cases, 25 Am. Bankr. Inst. J. 24 (July/Aug. 2006).

[FN37]. In a later decision in the same proceeding, the Court considered the contentions of Colombian creditors who argued that the U.S. courts should review de novo decisions of the Colombian courts in determining objections to claims filed in the U.S. case. The Court found that the Colombian decisions should be recognized and given comity. In re Aerovias Nacionales de Colombia S.A. Avianca, 345 B.R. 120 (Bankr. S.D.N.Y. 2006). The decision also describes at length the procedures adopted for liquidation of the claims of Colombian nationals in a manner designed to be fair to these foreign creditors.

[FN38]. The recent decision of the Seventh Circuit in In re Kmart Corp., 359 F.3d 866, 869 (7th Cir. 2004), cert. denied, Handleman Co. v. Capital Factors, Inc., 125 S.Ct. 495 (2004), stated in passing that it would treat the Bankruptcy Court's "first-day" order authorizing immediate satisfaction of the prepetition claims of international vendors in the same fashion as the more general domestic "critical vendors" order. But there is no indication that the parties brought to the Court's attention the particular issues raised by the existence of foreign creditors. In any event, the Court's decision leaves open the possibility of specific findings under § 363(b) that would justify a critical vendors order, and it could be argued that such findings would be more easily made with respect to foreign vendors than domestic vendors.

[FN39]. The Legislative History states that case law should determine the priority rights of foreign creditors in certain matters. House Report at 111.

[FN40]. In Florsheim Group Inc. v. U.S. Asia Int'l. Corp. (In re Florsheim Group Inc.), 336 B.R. 126 (Bankr. N.D. Ill. 2005), the Court concluded that the center of gravity of an electronic transfer of funds from a U.S. company to a Taiwanese supplier was in the United States and that the transaction was not extraterritorial.

[FN41]. In Compania Embotelladora del Pacifico v. Pepsi Cola Co., 249 F.Supp. 2d 339 (S.D.N.Y. 2003), vacated in an unreported opinion, 114 Fed. Appx. 423 (2d Cir. 2004), the District Court dismissed a suit by a Peruvian liquidator on the ground the suit had not been properly authorized by the creditors under Peruvian law. The Circuit Court took a different view of Peruvian law and remanded for further findings on the liquidator's authority. Neither court, however, questioned that a properly authorized liquidator would have capacity to bring a suit in U.S. courts as a matter of U.S. law.

[FN42]. Koreag was followed in In re Wutrich, 337 B.R. 262, 267 (Bankr. S.D.N.Y. 2006), where the Bankruptcy Court denied a foreign receiver an injunction to stay patent litigation in the U.S. The Court said, "[A] foreign representative should not be entitled to a § 304(b) injunction to prevent the determination of the very dispute that must be resolved before he is entitled to § 304(b) relief."

[FN43]. This provision applies whether or not a case under the Bankruptcy Code is pending. 11 U.S.C. § 103(k). The foreign representative is subject to applicable nonbankruptcy law in any such proceeding, § 1509(e), although §§ 306 and 1510 provide the foreign representative with protection from being subjected to general U.S. jurisdiction as a consequence of filing a petition or request under §§ 303, 305 or 1515.

[FN44]. The legislative history states that if a foreign proceeding is excluded from the scope of Chapter 15, the limitations of § 1509(b)(2) and (3) would not apply and the representative could seek comity from a court other than the bankruptcy court. House Report at 106.

[FN45]. Conversely, a trustee or other entity (including an examiner appointed by the U.S. court) may be authorized by the court to act in a foreign country on behalf of an estate and may do so in any way permitted by applicable foreign law. § 1505.§

