
8 40 ~ f A T ~ E ~ V ~  2'. C~ICEESTE~ 30 BEAV. 155. 

that after the consecrat~oIi of the chiirch, no alterat~on could be made by the donor 
in  the trusts of the fund provided for and devoted to its endowment. 

Mr. ~ V i ~ e n s ,  e u ~ ~ ~ f ~ ,  argL~ed that ((a strict atid literal ~ccor~ance  with the order of 
the Book of Common Prayer " required the incumbent to perform divine service daily, 
and thaG on nor~-com~lia~~ce with the r e q ~ ~ ~ r e ~ e r i t s  of the deed, the ~ n c o ~ e  was no 
longer, by the very terms of it, payable to the incumbent. That the donor of the 
fund h d  power to control the trusta of the a ~ p l i c ~ t i o t ~  of the income. 

THE MASTER OF THE ROLLS [Sir John Ilomilly]. I must order the income to be 
paid to the iIicumbent. The trusts are these : ( 'to pay," &c. [See m t e ,  page 131.1 

It is for those who say that the iucumbent has not complied with the terms, arid 
who resist the payment, to shew that the Petitioner has not performed his cluty. I 
do not think the terms of the deed require daily service. Any proceedings to 
euforce that object must be i I~s t i tu t~d  before the Ordinary in the ~anr!er r~oi~tte[~ out 
hy the deed. 

[136] I doubt ;yhether i t  was in the power of Mr. Lowe, after. the conseci.atio~i, to  
impose any additional particular trusts 011 the fund. 

As the case stands, the d i v ~ ~ ~ e R d ~  must be paid to the Pet~t joi ie~ irntif further order. 

If351 XATIIEWS a CHICHESTER. J d y  23, lS'i1. 

Plaintiffs, resident abroad, beiug orderecl to give security for costs, afterrvatds came 
to reside withixi the juriscliction. The order was thereupoil clischarged, the F~ai~itiffs 
paying the costs of the application. 

The Plaintiffs, being resideut ahroad, ;tu order was made for security for costs. 

Nr. Selrvyri arid Mr. Babington now moved to discharge the order. 
They relied on ~C~~~~ v. riinr.ffi ~ r ~ ~ ~ t ~ ~ ~  ~~~~~~~~ (24 Beav. 4%). 
Mr. Lloyd and Mr. Bird, cinLtt.?c. 
THE MASTER OF THE ROLLS [Sir John Ro~illy]. 

The ~iaintiffs having returned to and being resident within the jii~isdiction, 

I think I must d i s c ~ ~ ~ ~ r g e  the 
arder, but the Plaintiffs, coming for an indulgence, must pay t.he costs. (Izeg. Lib. 1861, 

[I361 EAVES II. HICKSOX. JuZg 23, 24, 1861. 

1870, L. E. 11 Eq, 77.1 

Trustees who paid over the trust fund to wrong persons, trustiiig to a marriage cer- 
t ~ ~ c ~ ~ %  which turried out to be a fargery, made respot~sib~e for so much of the trust 
fultd as could not be recovered from those who had wrongfully receivecl it. The 
father of the reeipiet~ts, who had sent the forged c e ~ t i ~ ~ t e  of his ~ a r r i a g e  to the 
trustees, was also made responsible for the money. 

The testatrix, Nary Babington, devised 8ome reai estate to Joshua Sicldeley and 
Peter Hickson, upon trust to sell, and to hold one-half on certain trusts for the 
children of John Knibb, with remainder over., atrd the other one-half, in trust for the 
children of ~ ~ ~ i ~ I i a m  Knibh, and if there should be no such chiirlreri, then in trust for 
the children of John Knibb. The testatrix also bequeathecl the residue of her 
personal estate to the same trustees, in  trust 8s to one-half for John Knibb for life, 
and ~ f ~ e ~ a r d s  on the same trusts as those cfeclared concerning the first moiety of the 
produee of her real estate, artcl in trust, as to the other otie"half, for ~ ~ i l I i a n i  Kuib!, 
for his life, and afterwards 011 the same trusts as those of the second moiety of the 
~ r ~ i i c e  of her real estate. 

The testatrix died in 1843, and her will was proved by Sicldeley and Hickson. 
They sold the real estate, and in 1851 duly i~istril3~~ted one ni~iety of the produce 

amongst the children of John Knibb. The other moiety, which 'v~as investeci in the 
names of the two trustees, was solcl out iii  1856, under R joint 1)ooTver given b~ both, 

B. fof. 1797.) 

[S. C,  5 fir, T. 598 ; ? Jur. (K- 5,) 1297 ; 10 TV. R. 29. See ~ u ~ ~ o u ~ 2  v. Pu 

And she appointed her trustees her executors. 
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and the produce was (improperly as i t  turned out) distributed by Siddeley atone 
amongst the five children of William Ktiibb, the youngest having attained twenty- 
one, This was done on the production of a cer t i f i~te ,  sent to the trustees by ~ ~ l l i a m  
Knibb himself, of his marriage with Joice E1371 Muddi~aIi  on the 14th of March 
1826, and of tbe baptismal certificates of their children of subsequent dates. The 
marriage certificate was as follows :- 

“ Page 265. No. 193. The year 1836. 
‘‘ William Knihb, of this parish, bachelor, and Joice Muddiman, of this parish, 

widow, mere married in this church by banns this Fourteenth day of March, in the 
year One thousaIid eight hundred and t~venty- si^, by me, M. W. Foye, curate. This 
marriage w8s so~e~nized b e ~ w ~ e n  us. 

‘“I‘he mark of x Wilfiam Knibb. 
“The mark of x Joice Muddimait. 

“ In the presence of 
“The mark x of Joseph Drapec 
“ The mark x of ~ l i ~ b e t h  Draper, 

“This is a true copy of the register kept in the parish church of St, Martin, in 
Ermingham, in the county of Warwick. 

‘( RORERT POWELL, Parish Clerk.” 

This dacument turned out  to be a forgery, the figure “ 2 ” in the year 1826 having 
been written on an erasure, and the word “twenty,” in the subsequent part of the 
certificate, appearing to have been altered from some other word, and to be written 
on an erasure. 

The marriage between William Kriibb with Joice ~ u d ~ i m a n  in fact took place at  
St. Martin’s, Birmingham, on the 14th of Much 1836, and the five children having 
been born prior to that date were all iIIegitiniate. The certificate was sent to the 
trustee by ~ r i l I i a ~  Knibb, who was preseiit when the money was paid over to his 
children. 

This suit was inst~tuted by the children of John Knibh against Hickson, the 
representatives of Siddeley, Cl381 and against William Ktiibb and his five children, to 
make them replace the moiety of the produoe of the real estate so improperly paid 
over, The trustees, amongst other things, relied on the trustees’ indemnity clause 
contained in the testatrix’s will, whereby she declared that the trustees U shoiild be 
answerable and accountable for such moneys only as he or they respectively should 
actually receive, by virtue of the trust thereby in them reposed, notwithstanding 
their or any of them giving or signing B receipt or receipts for the sake of conformity, 
and that one of them should not be answerable or accountable for the other of 
them, but Bach for his own acts, deeds and defaults only, or be answeral?le or account- 
able for any bankers, broker, or any other person with whom any of the said trust 
motieys might be deposited for safe custody or otherwise, nor for the insufficiency of 
any securities in or upon which the said trust moneys might be invested, or for my 
&hey i ~ a ~ ~ e  $had ~~~h~ h ~ ~ r . ~  in the e~~~~~~ of the snid ~ ~ i ~ s ~ ~ ,  ~~~~~~ t ~ ~ ~ ~ ~ h  the&*$ his 
or hep a w ~  ~~~1 ~ e g ~ $ ~ . ~ ’  

Mr. Southgate and Mr. Marten, for the Plaintiff. The trustees were guilty of a 
breach of duty in y i n g  the money on such evidence. There was no marriage cer- 

The trustees were bourid to pay over the fund to the persons entitled to it, and 
ought to have seen to the genuineness of the authority to receive the money j Lewin 
on Trusts (pp. 365, 366, 373) ; Do& v. Blak (2 Sch. & Lef. 843) ; Hamism v. Ap 
(B~rnardis t~n,  324, 326); Ex pn& Jollifle (8 Beav. 168); S h n m  v. Bad of [Is] 
~ ~ ~ ~ ~ n d  14 Sim. 415) ; T~~~~ v. ~ ~ ~ ~ l n ~ i ~  C o ? n ~ a ~ ~  (28 Beav. 287) ; ~~~~~~ v. ~ ~ ~ e ~ ~ n  
~ ~ z ~ ~ ~ ~ e ~  6 u~~~~~ (1 John. Rd Ken. 343). There has been no ac~~uiesce~c0 to bind the 
Plaintiffs ; Life ~ s s ~ ~ ~ ~  ~f ~~~~~~~ v, S ~ ~ a l ~  (9 W. Rep. 541). 

Sidcleley slorie paid over the fund, and 
Hickson, who had no knowledge of the matter, is not responsible for the acts of his 
co-trustee. 

tificate a t  all, the R ocument was a mere statement signed by the parish clerk, 

Mr. Burrage, for Hickson the trusbe. 

R. VrL-87” 
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[THE MASTER OF THE ROLLS. But he executed the conveyance and sigried a 
power of attorney to sell out the fuud. 

Mr, Selwyn aiid Mr. Fischer, for the representatives of ~iddeley. The trustee 
gave ample notice in a coriversation with the ccstzLis que t f l ~ ~ t  that he should pay over 
the money, and they allowed him to do so, thou h they kriew there was no niarriage ; 

case, every trustee must necessarily pay the trust money irito Court ; Art.& v. Dnwies 
(5 De G. M. k G. 263). 

This is like those cases in which a trustee has been robbed of trust property, and 
has been held not responsible for the loss. 

A trustee is only bouud to  take the same csrt) of the trust property as a prudent 
man would take of his own ; ~ ~ ~ # ~ n e ~ - ~ ~ n e r n l  v. Lliric (13 Pes. 533) ; Jlnssey v. ~ ~ ~ ? ~ n ~ ~  
(1 J. & W. 247) ; A ~ # ~ ~ ~ ~ /  v. Afor lq  ( 2  Cham Cas. 3) ; Jolles v. Lezuis ( 3  De G. & Sm. 
471); E% parts [140] Belc/&r (1 Amb. 218). The trustees are protected by the 
itidexunity clause. 

Mr. Shebbeare, for the Defeiidaiit WilIiam Knibb, argued that he hacl only heezi 
made a ~ e f e ~ i d a ~ i t  as tenatit for life of the persoiial estate, arid as tto case ltatl been 
made against him by the bil1, he ought to have his costs. [TEE MASTER OF THE 
ROLLS. But he s~~pplied the forged certificate, knowing it to be so : he can have no 

cost$!-. Follett and Mr. Shebbeare, for the illegitimate children of Trillinm Knibb. 
These Deferidants were infants in 1843 when the certificate It’ils sent, they knew 
nothing of it, the decree should he without costs against them. 

It is clear that I must secure the fund, and order 
the trustees a d  the childreii who have received i t  to repay it. I am satisfied that if 
any children of William Kiiibtt should come irito existence hereafter, they would be 
entitled, aud the fund must, therefore, be secured for them, I oiily wish to bear a 
reply as to the costs of the suit. 

Mr. Southgate, in reply. 
THE MASTER OF THE EOLLS. I ehall give the teriant for life 110 costs, as he seut 

the docuniertt to the trustee, which he must have known was forged. 
@41] J d y  24. THE MASTER OP THE ROLLS [Sir John R o ~ ~ i ~ ~ y ~ .  This is a very 

hard caau on the trustees who were deceived by the forgery of the date itt the marriage 
Certificate, which hacl been altered in a manner which deceived them, arid woulcl have 
deceived anyone who was not looking out for forgery or fraitd. The question is, 
where a for ery is committed, and a person wroligfully gets trust mouey which cannot 

the persoii who paid the money. Here the loss falls 011 the trustees, and the  persons 
to wham the fund really beiougs are not to be deprived of it. The trustee is hound 
to pay the trust fund to the right person. 

I am therefore of opinion that the p a y ~ e I i t  to the children of ~ ~ i l l i a m  Knibbs 
cannot be justified. 

The consequence is clear, William Knibbs may yet have a legitimate child by his 
present or any future wife, who would be entitled to the fund in question ; it must, 
therefore, be invested aud properly secured in this suit. 

There must be a decree agaiust the five children who have received the fund, to 
pay the, aums received by them respectivel~ into Court, with interest a t  E4 per cent. 
There is no joint liability, but each must repay the sum received by him. I am also 
of opinion that William Knibbs, who sent the certificate with the forged date ou i t  
to the trustee, arid which he must have kuowu was false, must pay into Court so 
much of the trust fund as shall not be recovered from his children. Their Peter 
Hickson peraonallg, and the representatives of Joshua Siddeley, out of his assets, 
must pay into Cl421 Court so much of the trust furicl as shall uot be recovered from 
the former Defendants. I also think that the Plairitiffs are entitied to their costs of 
the suit from all the Defendatits, none of whom ought to have resisted this demand. 

The fund, when paid ill, must be carried to the contingent account of the children 
of William Knibbs, and under the. trusts of the will of Mary Babington, and it mast 
be invested and accumulatecl. 

h o t h e r  point arose in this csse, under the fallomirig c i rcum~ta~ice~ :- 

It is a joint and several liability.] 

he thus threw the ~ M S  of objecting ou them. I! f this trustee was not justified i n  this 

THE MASTER OF THE ROLLS. 

be recovere 3 from him, on whom is the loss to fall‘! I am of opinion, that it falls ott 



SO BXAV’. 149. BUDD’S CASE 843 

Some of the BlaintiEs, in 1859, on receiving their shares of the rcsiduary estate 
after the deatb of their father, gave receipts in the followitig form :-- 

“April SSttr, ~ ~ ~ 9 . - R e ~ e ~ v ~  of Mr. Joshua ~ i i ~ d e l e y  and Mr, Peter ~icksot i ,  
executors of the late Mrs. Mary Babington of Knituford, the sum of &274, 9s. l ld . ,  
being the share of the residue of the estate of the said Mrs. Mary ~ a ~ i i ~ ~ t o ~ i  due to 
me on the death of my father John Knibbs (who died on the 12th of ~ebruslry 18FiY), 
ad in fiLU Gschurye of cclZ claims upon the est& of the said &fis. A f f f i y  Bccbinqton.” 

The trustees set up these documents as releasea. 
THE MASTEE OF THE ROLLS. I stopped counsel as to the release. A receipt in 

full discharge of all cfaitrts means of all those which were known ; the~efore, I am of 
opinion, that there was no 11431 release. A receipt in the ignorance of the real facta 
woufd not affect the rights of the Plaintiffs; i t  must be S ~ B W I I  that, with n knowletlge 
of tbe circums~r~ces, they assented to the pnymer~t to the children of ~ ~ ~ i ~ l ~ a ~ ~ i  LCtiibbs. 

E1431 BTJDD’S CASE. TEE ~ L ~ ~ ~ ~ i [ ~  T ~ r , ~ ~ ~ R = t P H  Conwrlsv OF I R E ~ ~ N ~ ,  
JltlfJ 25, 2’7, ltitil. 

[S. C. affirmed oti appeal, 3 De G. F. k .Js 897 ; 45 E. B. 893 ; 31 2. J, Ch. d ; 
5 L. T. 332 ; 10 W. R. 51. See Bluster’s euse, 1872, L. li. 7 Ch. 29.4 (ri.).] 

A shareholder, believing the conipaiiy insolvent, inay get rid of his liability by a bvnd 
Jide sale before the winding up. But where after the company is manifestly ant1 
publicly declmed to be iiIso~ve~it, and in order to get rid of his liability, a share- 
holder transfers his shares to a pauper, the tr~~tisactiott cannot bc supported, and 
he will be held to be a contrihitary. 

A c o m ~ n y  being in di~culties,  A.. B., a shareho~der, tweli-e motiths before it was 
ordered to be wouiid up, traIts€erred his shares to his farm bailiff, :tnd the transfer 
~vm entered in the company’s books. The Court, conuirlering the transfer riot boa& 
$de, held, first, that A. B. was a c~iitribL~tory ; and, secondly, tha t  the transfer irt 
the company’$ books, under 4 c  The C o ~ ~ p a r i ~ e s  Clauses Act, 1815,” clicl not prevent 
his being made a contributory, 

The cornpan ‘was fornied in 185-1, ancl in 1652-3 Mr, Bodd took 1000 shares in 

August 1853 an Act of Parliament passed incorporating the compdtiy. It incorporated 
‘( The Companies Clauaes Congolidation Act, 1845,” arid “ The Lands Clauses 
~oi i s~ l ida t io t~  Act, 1845.” 

The ~xidertaking proved ut~succe~~fu1, and 011 the 30th of April 1855 the company 
being then in difficulties, Mr. Budd iissignerl arid transferred his 1000 shares to Johii 
Crocker, his farm bailiff, x ~ o ~ i n a l l ~ ,  iri consideration of &50. It was a d ~ n i t t e ~  that 
Crocker waa a man of no property, atid that the &50 hrtd never been paid. This 
transfer was registered in the register of trlliisfers on the 1st of January 1856 ; but 
there w a  no entry af the tratisfer in “ the riumeriwl register of shares ” nor in c( the 
register of shar~hol~ers.” 

I n  May 1856 an order was msde to wind u p  the company, and the name of John 
Crocker wm, ut  first, [I441 placed by the official mmager on the list of c o n t r ~ ~ i ~ t o r i e ~  
for 1000 shares. Inquirieu were, however, ~ ~ s t i t ~ ~ t e ~  as to the iiature of the ~ r a ~ s f e r  
to him, arid Mr. Budd was examinecl vi& m e  on the subject. Being asked to explain 
the transaction, Mr. Budd stated as follows :- 

“The transaction \vas simply this :-That I had entertained great fears that the 
company was in a very bad codition, atid I desired to get rid of my liability, arid I 
applied to Crocker (who was a man who was under o~)ligatioiis to my family, 
independently of his beitrg niy servant) to slocept a transfer of my shares. 1 poirlted 
out to him what 1 believed to be the coIidit~oi~ of the compariy, that they would 
~~robabiy break up, and that I wished to get rid of my ~ia~i l i ty ,  ancl would he take 
that liability off my hands, that is, woutd he take the shares OK my hatnds! He 
consetitecl to do so.” ‘I I recol’iect being very stroiigty impressed d t h  a report that 
\vas made, I cannot tell exactly irt what year, hut uot r~ great while before 1 t ~ i ~ s € ~ r r e c ~  

it, atid executer f the deed of settlemerit, and paid 31 per share. Oti the 4th of 


