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it must he disclosed. But the decision does not rule that disclosure must be made of 
a case laid before counsel, in reference to or iii contemplation of, or peiiding the snit 
or actiorq for the purposes of which the production is sought. 

The case of Preston v. Caw (1 Y. CYS J., 175) would seem to have carried the doctrine 
of RaczeZij%e v. Fwsman this one most material step farther, but apparently without 
intending to do so, for one of the learned Judges says that he agrees with those 
who have expressed an opinion that it should riot be carried farther. 

There is, however, a decisioii of this Court since Preston v. Caw, by which I am 
clisposecl to he guided, in deference as well to all the principles upoii which it proceeds, 
as to the authority of the noble arid learned Judge who pronomicecl it ; I mean the 
case of Hughes v. BidtZulph (4 Rum, 190). I can see no direrence between the letters 
there excepted from the order to produce documents and the cases laid before counsel. 
They were letters which passed hetween the client arid the solicitor, arid between two 
solicitors employecl by the client in the progress of the cause, or with reference to the 
cause before it was instituted. This was the line which Lord Lyndhurst drew, and I 
can see no difference between the statements of a case in such corresporidence and the 
statements which are laid before counsel in tho forni of a case for their opinion. Some- 
thing which occurred in the correspoiiclence might happen to he kept out of the case 
so laid before counsel, and that might be a motive in one instance for not refusing the 
production of the case, while the party might have a reason for refusing the letters. 
But that is accidental and [97] cannot affect the principle ; for i t  is clear that the case 
may, and in such circumstances probably will, contain as much matter as the letters, 
which the client cannot safely disclose : and it may very well happen that the case 
prepared by the solicitor should contain more than the letters. 

Fed v. Pacey (4 Rum, 193), which followecl two years after, though reported next 
in the same volume, is said to throw a doubt upon Hzcghes v. Bitltl~~lph, a t  least as far 
as regmds its application to this question. In the first place, however, the Vice- 
Chancellor, having acted on Hughes v. Bukdulph, as regards the letters, his order was 
appealed from and affirmed. Eat next, it is said that a case laid before counsel appears 
incidentally to have been produced. The observation which I have made will explain 
that ; for the party may not have resisted the prorluction, on the accidental ground 
mentioned of the letters happening to coutain what he was reluctant to clisclose, though 
the case did not. But be that as it  may, there was no coiitest on the production of 
the case, and the question was not clecided. 

I am therefore, upon the whole, of opinion that cases laid before counsel in the 
progress of a cause, axid prepared in contemplation of,)ancl with reference to, an action 
or suit, cannot be ordered to be produced for the purposes of that action or suit. 

(1) 3 Sim., 467, where the facts of the case aid the argument on the motion 

(2) 1 Y. & J., 175 ; arid see also Nezutrm v. B~IWS~OI~,  1 Youiige, 337;  
before His Honour are very fully reported. 

Whitebred v. Ozwney, ibid., 541. 

[98] GREENOUCH 2‘. G A S D L L .  Jan. 17, 31, 1833. 

[S. C. Coop. t. Brougham, 96 ; see Bu.ssell v. Jackson, 1851, 9 Hare, 391 ; Fmtl v. 
Tenmni, 1863, 9 Jur. N. S., 393 ; Ross v. Gilrbs, 1869, L. R. 8 Eq., 534 ; Ranzsbotlum 
v. Senior, 1869, L. R. 8 Eq., 579 ; JVi1s.m v. ATorthicitq)ton Ruiltuuy Company, 1872, 
L. R. 14 Eq., 481 ; Antlerson v. Bank of British C‘olunihiu, 1876, 9 Ch. D., 640 ; Qwcn 
v. Cox & Railton, 1881, 14 Q. B. D., 166 ; In ye H. JV. Strmhan [1895], 1 Ch., 444.1 

On a bill which sought to charge a solicitor with a fraud practised on the Plaintiffs iu 
the course of proceedings 011 his client’s behalf, the Court refused to order the 
production of entries and memorandurns contained iii the Defendant’s books, or of 
written communications, made or received by him, relating to those proceedings, 
and admitted by the answer to he in the Defendant’s custody. 

Aud, generally, it seems that a solicitor cannot be compelled, at the instance of a 
third party, to clisclose matters which have come to his knowledge in the conduct of 
professiorial business for a client, even though such busiiiess had no reference to legal 
proceedings, either existiiig or in  contemplatioii. 
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By an order male iu the ~ o ~ ~ t h  of  arc^ 1831, in a suit for the a ~ m i u ~ ~ t r a t i o ~ i  of il 
testator's assets, it sum of 25000 was directed to be leiit atid a~vatIce~l to oue T h o m ~  
Barwell out of the fund in Court, tipon Darwell e ~ e c i t t i i ~ ~  a honrf for doub~e the 
~ u ~ o ~ ~ n t ,  by way of security for the repay~erit.  Pirider aiiother order, dated the 26th 
uf the following April, a sum of Si600 being part of the aforesaid $5000 was aceord- 
iirgly paid to a coutitry solicitor of the name of Qaslrell, who received the ntoiiey 011 
DarweU's account, ;ifthough, as WBS alleged, he '(QSS aware at the time that his client 
had riot &err the r ~ ~ ~ ~ ~ i r e ~  security. The mistake IVW sooii ~ ~ € t e ~ ~ v a r d s  d i s~ve re~ l ,  
m d  an order made for the r e ~ ~ ~ ~ t ~ i i t  of the nroney ; tlrkd on ~ a r ~ v e ~ ~  faili~tg to obey 
that order, att ~ L t ~ c ~ m e I ~ t  issued ~ ~ ~ i I i s t  him, urider which he mas oiwstecf. 111 this 
state of thiiipft a p ~ l ~ c ~ t ~ o r 1  was w d e  ott his hehalf to the P ~ ~ i I ~ t i ~ s ,  ivlto were 
~~1t i rna te I~  ~ ~ e ~ ~ a i l e ~ ~  upon to join iit sigiiiiltg a i d  deliverirrg to G;tYkell a proanissory 
uote for $1698 (which sum i I ~ ~ ~ ~ ~ L ~ e ~ ~  ~ ~ a ~ ~ ~ ~ ~ ~ r ,  due for costa), atid ~ a s k e ~ ~ ,  on receiviii~ 
-the aote, adv~~~cec l  the moitey ordered to be repIace~~, and his ciie-rrt wi19 i m r n e c ~ i a ~ ~ y  
set at libertiy. 
SVM then filed against Gaskelt by the persoits who hurl joitierl in e x e c ~ ~ t i ~ ~  the note, 
for. the purposs uf having it €~~l~ve re€ l  up tu Itr, ~ ~ i ~ e e ~ i e ~ ~ ,  mid for. i ~ l t  ~KIj~~rictioii against 
hgd ~ i . o c e e d ~ n ~ ~  in the ~ e ~ ~ ~ ~ t ~ ~ ~ e .  

[99] The bill, after settirig forth iti cletail the circrtmstaims Jmve mentionetl, 
alleged that the PlairitiEs hiid beell persuaded to execute the riote iri question, a t  the 
yressiug iustmce ;tiid s o ~ i c ~ ~ ~ t i o t ~  of the ~ e f e - l l ~ l a ~ ~ t  ; that the more readil to irtduce 
them to sign it, the ~ e f e i i ~ l a ~ i t  had f ~ , a i ~ ~ ~ L € ~ ~ i ~ t ~ y  ~ 1 ~ ~ ~ ~ e ~ 1  the fact that ~ a r ~ ~ ~ e ~ ~  was 
It-hea in a state of ii~solvency' or had c o x ~ t ~ ~ i t t e ~ ~  ait act of ~?a€Iki~L~p~y,  arid had falsely 
rep~eserite~ his client's c l i ~ c ~ i l ~ ~ e s ,  a ~ s  tteitig t e r ~ ~ ~ o r a r y  otily, althoL~gh a t  the t h e  the 
~ ~ f ~ ~ ~ ~ a i i t  made siich r e ~ r e s e ~ ~ t ~ t i o ~ ~ s ,  he well knew the- c o ~ ~ ~ r a r y  t u  be the tmth ; 

a t i d  that iriasmuoh as tho uote wa9 given for thu purpose of raisiirg tlie nioiIey which 
the Court had orcls~e~l to he replaced, aid that inorrey h d   bee^ ori~i~i~Lliy a ~ l ~ r ~ ~ ~ ~ c e ~ l  
uncler an order ~ m p r o p c ~ ~ ~  ohtairtetl, t ~ ~ . o ~ i ~ h  the agency axid n ~ a ~ I ~ e m e ~ i t  of the 
~efeIida~it, the ~ % f e ~ ~ ~ ~ a n t  worilcl h ~ ~ ~ s e l f  hare lteeii held  ab^^ by the Co&% if 
Darwell had failed to repay it ; a i d  the ~ e f e ~ ~ ~ ~ a ~ i t  was therefore to be coris~dere~~~ 
iii ~ ~ u ~ t y ,  as the F r i ~ c ~ ~ a l  debtor, for ~ v ~ ~ o m  the ~ I a ~ i I t ~ ~ ~  were 110 more thaii sureties. 
T h e  bill  oreo over stated a variety of fmts, teiidirtg to shew that the ~ ~ f e ~ ~ a ~ ~  t ~ h a  
had mted for rtrany years, arid throagbont the whole of the proceedin B in the 
a~11~~i~s t r a t~011  suit, arid partieultwly upon the ordcrs already mentione ad , as the 
solieitor of Dartvell, mist have fully kiiawrt the real s i t ~ I a t ~ ~ ~ ~  mid CircL~mst~~~ces of 
his clienl. 

The ~ e f e t ~ ~ ~ ~ ~ t ,  hy his answer, wholly c h i e d  th:& the notie i~i qestiou had bew 
.executed by the P I ~ ~ ~ r i t i ~ s  a t  his i ~ i s t ~ ~ ~ t c e  or eI~trea~y, but he ~ ~ ~ l ~ ~ ~ t t e c ~  that he had 
beeu aware of the s~tL~atio~i aiid circ~in~st~~I~ces of Dar~veR at the time of the tratts- 

mhed by the hill ; atid, iii m s ' ~ ~ f r  to a charge to that egect, tie also 
admitted that he bad in his ~ o s s e s ~ i o ~ ~  clivers hooks, &e., ~ a ~ ~ ~ i i ~ i ~ ~ ~  entries and 
~ ~ X I ~ o r ~ x i ~ u ~ s ,  ancl also divers papet*s and letters, reiatix-e to the t~iatters in the hill 
me~It~o~ied ; atid he set forth a list of them in a schedule. ElOO] But he stated that 
euch erttries n;licl ~ e r n o r a ~ ~ d L i ~ s  were made, aitd swh papers s t i d  letters were w r i ~ ~ e ~ i ,  
or received by him in his e a ~ ~ c i t ~  of c o ? ~ ~ ~ ~ e i t ~ ~ a ~  s o I ~ ~ ~ t o r  for ~ a r ~ ~ ~ l l ,  for ~~~0~ he 
had been professio~ia~~y conicerried for a numher of years. 

Sir E. Sugdeu and Mr. Koe, for the P l ~ i i i t i ~ ~ ,  uow moved, by way of appenl from 
the Vice-Charxellor, by whom the motion had bear refused, that the scheduled 
books, pqers? aiid letters might be ~ro~~ucecl,  and that the P l a i t ~ t ~ s  m i g h ~  have 
liberty to inspect them. TIM privilege which eatitled s ~ l ~ ~ i ~ r ~  to ~ v ~ t h h o l ~ ~  a 
discovery of matters coming to their krio~~.iec~ge irt the course of their ~rofessio~~al  
bt~sir~ess, was a ~ r i v i l ~ ~ e  graiited solely for the beirefit of thc client, axid could xiever 
be allowed to shelter a solieitor who \vas sought to be personally charge~l with a 
f f'aud. 

Mr. Papys and Mr. Spertce opposed the motion. 
Jm. 32. THE LORD C H ~ N ~ ~ L ~ ~ ~  [ ~ ~ o ~ g ~ ~ ~ ~ ~ ~  this day de l~ve r~d  the ~ o l l o ~ v ~ ~ g  

j ~ i ~ ~ ~ e n ~ .  We arc here to consider iiot the ctme which has fre~~~~e!it ly arisen in 
Courts of E ~ ~ ~ t y ,  iLtic1 more than wee siiice 1: cmte into this Coart7 of a party called 
~rpoii  to produce his ow11 ~ o n i ~ u ~ ~ i ~ k t i o i i s  with his ~ r o f e s s ~ o ~ i a ~  advisers. How far he 
nmy be compelie~l to cb.~ RO has, a t  d i ~ e ~ e ~ ~ t  times, heeti a matter of controversy 

Uarwell beetme a J~~I~~ t ,L ip t  shortly ~ f t e r ~ v a ~ r l ~  ; axid the preserit 
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And ii i  two cases hefore Lord Tiyridhurst ( H t ~ / / m  \-. ~ ~ ( / / ~ f / ~ ~ ~ ~ ~ ,  frmt v. Z’trfpg, 4 K\ISS., 
190, IgY), a r i d  oiie sirice I sat liere (kidtun T-. Cb/yiorcdicvn qf Li~q)tiol, 1 My. rk K, 88). 
the principle has 1)ecii acted upon, that e\-en t,he party himself caiiiiot he compelled 
to  clisclose his own statemeiits iiiade to his coiuisel or solicitor iii the suit peiiclittg, 01” 
with refereuce t,o that suit, wheii in [loll coiiteniphtioii. But the party has i i o  
general privilege or protection ; he is 1)ouiitl t,o disclose all lie kiiows, arid ltolie\w, 
and thinks rcspectiirg his ow11 case ; aiitl tho authorities therefore are, that he riiust. 
disclose aLso the cases he has laid 1)efore couiisel for their opiiiioii wicoiiuectud with 
the suit ibelf. 

Here the c.piestioii re1:ttes to the solicitor, who is cnlled opon to produce t h e  
entries he had made in acconiits, anrl letters receiveti l y  hint, a i i t l  those writteii 
(chiefly to his town agent) 1 ~ ~ 7  hini, or 1y his directioii, iti his, c l ~ ~ i r ~ c t e r  or siti~:~tioit 
of c o ~ ~ r l ~ t t t i ~ i ~  solicitor to the party ; arid E ani of opiiiioii that he catiiiot tte coni- 
pellerl to disclose papers tleliwrecl, or coi~i~i~iii~catioits niacle to h i ,  or lett.crs, or 
eiit,ries made hy hini iri that cqacity. To conkpel :t p x t y  himself to a~isw?r ~ r p i  

oat.h, even as t,o his ltelief or his thoughts, is oiie thiiig ; my, to conipel hitii t,c) 
disclose what he has writ,teii o r  spolceri to others, riot, lieiitg his profcssioti:LI advisers, 
is competetit to  the party seeking the discovery ; for siich coniniiiriicatioiis arc lint 
necessary to the coriiluct of judicial Itusiiiess, a i d  the t1t:feiice or proswition of nicit’s. 
rights by the tiid of skilful persons. To force from the party liinisdf thc procluctioils 
of comnwiicirtioiis niacle by liini to professioiid iiieii seems iiicuiisisteiit with the 
possibility of a i i  igiiorarit mail safely resortiiig to profcssioiial acluicrt, aritl  cnti oiily 
he justified if the tnithorit.y of tlecicled casm wnrralits it. But. no authority saiictioits 
the much witler violatioil of professiorial coiifitlence, a t i d  iii circiinistititces wholly 
differerit, which would be introlretl in co i i i~~el l i i i~  coutisel or attorrieys or sdicitcrrs 
to clisciosc niatters contt~~itte~l t,o them i i t  their ~)rofessioii~~l capacity, and which, 
but for their exn~)loy~tierit as ~~rofessioii~~l meit, they \~oiiltl not have \tecornu IJOS- 

sessed of. 
As regards them, i t  does iiot appear that the protectioii is cpalifiecl hy aiiy 

refermice to proceedings petiding [lo21 or i i t  coiiteinplation. if toiictiiiig nititters 
that come withiu the ordinary scope of profcsaioiinl eniploynieiit., they receive a 
communication iri their professiorial capacit,y, either froni a cliciit, or oii his accoliiit, 
ancl for his benefit iri the traiisactiori nf his I)usiness, or, which aniowits to the s:inic 
thing, if they comniit to paper, iri the course of their eniployniciit on his behalf,, 
matters which they know only through their prnfessintia.1 relatiori t,o tho client, they 
are not oiily justified iii withholdirig such riiiitters, h i t  liouncl to withhold them, i i i i t t  
will not be compelled to clisclose the iuforrnatic)n or produce the pxpers in arty Court 
o f  law or ecpiity, either 8s party or its wittiess. If this protectiori were cotrfiiietl to. 
cases where proceeclittg.. had ccxnmericecl, the ride would exclude the most cuiifi- 
dential, and it may be the most iniport~~rit of 311 coniiiiiiiiicatioiis-those made with 
a view of heitig prepzed either for i i i s t i ~ ~ ~ t i i i ~  or (~cfeiirliii~ n siiit, up to the instatit 
that the process of the Conrt issued. 

If i t  were confilter1 to proceerliiig hgwi or i i i  er)iit,empl:itiori, theti every cotti- 
niuiiicatioii woiilrl tte uriprotect.ecl which a. party makes with a, view to his geiiural: 
deferice cagainst attacks which he apprehends, althoiigh at the time iio one ni:~y haw 
resolved to ass:iil him But were i t  allowetl to cxteiid over such comm~uiicittioiis,, 
the protection ~vonlcl he iitsutticieiit, if it only iiicluded conimuriicatic,iis tuore or lcss 
connected with j uclicial proceedings ; for :L pwsoii ofteritiiiics requiiws the aid of 
professioiid advice upoii the sullject of his rights aritl his liabilities, with no refereiicc- 
to airy particulnr litigutioii, aid without arty ot,lier refcrcitce to litigatioii getieridly 
than all hunmii affairs liarc, iu so far alr every traiisactiori may! by pomildity, 
become the snltject of jutlicinl irirluiry. I‘ It .rvoultl tte tnost mischievous,” anicl the- 
leartierl Judges iii the Cornnioii Pleas, ‘‘ i f  it coiilrl l m  rloultted whether or riot aii 
attorney, coiisLilte~ [103] q o i i  a man’s titlo to ari estate, wos nt liltcrty to clirulge a 
flaw” ( 2  Brod, rk Biiigh., 6). 

It is not (as has sonic- 
times heeit said) oti :Iccoutit (if  nriy prtieiil;ii. importance which thc 1:iw attri1)utes t,o 
the tiusiriess of legal professors, or atiy pwticii1:ir tlispositioii to a t t i~ id  tbeni protee- 
tioii, though certaitily i t  may iiot he ~ e r y  eilsy to cliscowr wIiy a like privilege l i t i s  
Ibeeri refused to others, aiitl  especially to niulical ntlvisers. 

The foiiIi(~ation of this rule is riot tlitficiilt to discover. 



But i t  is out of regmi to the ~ I i ~ ~ r e s t ~  of jrrbtiee, which ~ ~ ~ i i ~ o t  be ut~l~~)l(~ei i ,  a i d  
ta the ~ r n ~ i ~ i s t r a t ~ o ~ i  of justice, which cattiat go OH, withoot the aid of nteii skiIled 
iri j~ i r~s~rusde~ce ,  hi the p r ~ t i c e  of the ~ ~ ~ ~ ~ r t ~  aid i t i  those matters ~ e c t ~ ~ } ~  ri hts 
m c l  o ~ ~ ~ ~ a t ~ ~ ~ g  which form the suhject of all jutlicid proceedingsfs, If the privi 7 ege 
did trot exist a t  all, every otie wortlrt !)e throwii upou his o m  legal resoitr*ces ; deprived 
of all profewioiral assistance, a man wou2d riot venture to consult any skilful persoii, 
or would oiily dare to tell his couitsellor half his case. Xf the privilege w c ~ e  cou- 
fitted. to C o R ~ ~ ~ u ~ i ~ c a t ~ o ~ i s  coriiieeted with suits lqpm, or ititenclecl, or expected, or 
a p ~ r ~ h e r ~ c l e ~ ,  no orte crmkcl safely atlctpt siich ~ ~ r e ~ ~ ~ i ~ i o ~ I s  as might e \ ~ e I ~ t ~ ~ ~ ~ l l y  reticler 
any p r o e e e ~ ~ ~ ~ s  siiccemful, or all p r ~ c ~ e ~ ~ i i i ~ s  sup~~fli~oiis. From the term i a  which 
I have atabtt the propositi~i1, i t  is ~ ~ I ~ i f e s t  that several cases may arise, which, 
though a p ~ r e t i t l ~  they are exceptioris, yct do it1 twdity come mitfJn it, T ~ U S  the 
~vitiress, or the ~ e f e ~ d a i i t  ~ r ~ ~ t e d  ad such, :~utI called S(J to discover, must have learned 
the nietter in question ~mly as a solicitor or cowsel, Q,U.&~UQ ather way : if tkiq-.. 
fore he were 3, party, atid espec~~illy to a fraud (wid the case may be put of his 
~ ~ e c ( ~ n i i ~ ~ ~  i ~ ~ f o r ~ i e r  after being [lo41 engtecl in a coIispi~~cy~,  that iw, if he were 
acting for himself, t h o ~ ~ g h  he i ~ ~ ~ g h t  also he e~~~ployed  for another, he ivotild not he 
protected from clisc~osing ; for in sticb a case his ktmvtedge WOLM itot be acquired 

So if yon examine the cases itl which 
the protection has beeti refused, until the late Sisi Prius cases (of which I shall 
presently speak more iri detail), yon will firid that they all range themselvcs withiri 
m e  or other of the ~ o ~ ~ o ~ ~ i ~ i g  heads, which are cl~dLtci~ie from the ~~,opos~tioKi arid in 
strict co~isistency with its terms, T ~ o s e  ~ ~ p ~ r e i i t  exceptioits are, .tr.here the coni- 
rtiuriicatioti was made before the attorriey wvls emptoyed as S L I C ~ ,  or after his 
~tnploy~Aent had ceased; or where, thoL~~h c o i I s ~ ~ ~ t e ( ~  by a friend becausu, he was ail 
attoriiey, yet he refused to act as snch, aid WRS therefore oiily applied tu c~ (L f r i m l  ; 
ar where there corifcl riot he said, in :LILY c(~~ectr iess  of speech, to he CotnRi~~iiica~iori 
at all ;. as where, for instace, a fact, s ~ ~ ~ i e t h i i i ~  that was done, I w a ~ i e  krtoivri to 
him, from his having h e t i  l ~ ~ o ~ ~ ~ ~ i t  to a certain place by the e i ~ c ~ t ~ s t ~ ~ n c e  of his 
beiiig the ~ t to r i~ey ,  t m t  of which fact atiy other iuaii, if there, would hwe beerti 
equally c o t i ~ ~ ~ ~ t  (md eveit this has lteeit held ~ r i ~ , ~ ~ e g e ~ ~  in some of the eases) j 01’ 
where the metbr  commruiicateci ‘VI:M not iu its imture private, aiicl co~ilcl iu 110 sense 
be termed tho snbject of a c~Ii~cletitia1 ~ ~ i s c l o s ~ r e  ; or where the thing c~isclosect had 
iio reference to the professional eniployment, though disclosed while the relation of 
~ t t ~ r r ~ e y  atid client subsistecl ; ur where the attortiey macle hiniself a siibscri?hg 
witiiess, and thereby amtimect another character for the uccasiou, mid, a c ~ o p t ~ 1 ~ ~  the 
~ ~ ~ ~ t ~ e s  which it i ~ ~ s e s ~  becane ~ ) o ~ i i i ~ l  to give eviclaice of a11 that a s~ibscri~)i~ig 
~vitI~e$s can he reqiiirecl to prove. 111 all such oases, i t  i s  plairi that the ~ ~ t t o r ~ i e y  is 
not called upon to cl~sclose ~ i ~ ~ t t e r s  which he cari be said to have leariled hy eo~mLiy~i- 
cation with his client or on his client’s hehdf, [lo61 matters which were so c o ~ ~ ~ ~ i t ~ e ~  
to him in. his c a p a c ~ t ~  of ~ t t o r I i e ~ ,  aiid m~tters  which in that capacity alotre he had 
come tu know. 

I shall first advert to the cases which ~ ~ ~ p p o r t  the propositjoI~, a ~ d  then shew that 
those referred to as irnp~~g~titig it, previously to the year 1H19, come pliiiitly within 
i t s  wrms 0x1 oite or other of the grotutcls 1. have jirst stated. I n  a oase in Skinner 
(Jam., p. 404], a i%si Prius case, hut before Lord Bolt, an attorIiey, who had drawn 
ari a ~ e e m e i ~ t  hetiveeri 3, sheriff’ arid his ~ i ~ i d e r - s h e ~ ~ ~ ,  \vas examined to prove it a 
corrupt one ; but the Lord Chief Justice held him iiot bourid to aiiswer ; md i t  is to 
he observed that the only groiuicl there taken agaitist the privilege was his riot being 
a cou~sellor~ and Lord Bolt said, “ i t  secn~s to be the same law of a s c r ~ ~ - e ~ e r ”  as, 
ii~~leed, Lord ~ o t t i ~ i ~ h a m  had laid clown iu WCO.W/ v. ~ l ~ ~ / ~ ~ ~  ( 2  Swaa., 291, 11.) niaiiy 
years before, where he would not compel a scrivener to discover whose m o ~ ~ e y  he held 
ia trust or for whom, say~iig, that if he did, iio miln could hereafter employ him, atid 
that a ma@ shall riot he womiiled through the side of his scrivener, In ~~~~~~~~~i~ v. 
~ ~ i . u ~ ~ ~ ~ i i ~ ~  (2 Campb., 91, Lord ~1~eI f~ )o~o t Igh  rvodd not allow an ~ t t o ~ ~ 1 e 3 ~  to be 
examined touching a PrOpOStd which he had carried from his clieiit to the P l ~ ~ ~ t ~ ~ ,  
t h o t ~ ~ h  no suit was than pending nor in existence for several months after. His 
liordahip gives a p ~ e i i t I y  as a rei~son for e o i ~ ~ i ~ e r i i i ~  that the ~ ~ ~ t ~ i e s s  was mtirig aa 
axt a t~ r I i ey ,  and iiot as an ordiiiary ageat (the a~g~irne1it on the other side), thatt an 
a t ~ r n ~ ~  might be retained arid cotrfided in, in co~ templ~ t~o i t  of a suit, but ho appears 

-a&& hy his being emptoyect profes~iot~ally. 
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to rely simply upon its beiiig a comiiuniicnt.ioii iuatle to hiin while profesaioiidly 
employed as an attorney. 

[lo61 This ivas clearly the opinion of Lord Elleiihorough iii other cases, of which 
two are reported iii the tifth volnnie of ISspiiiasse's Keports. Iii h'ohsvn~ v. IiEiiip 
(5  Esp., 52), a solicitor heirig called who hat1 Iieeti employer1 in prepariiig a warrarit 
of attoriiey, arid who had snl)scribed i t  as a witiiess, I,ortI l3lleiil)oroogh held hiiii iiot 
hound to  answer any questiori touching what passed at, the coiicoctioii and prepara- 
tion of the instrument, for tliose circunistmces were csiititlcrl t ( J  hini professioiially ; 
:id his Lordship ohservecl, that 1iy uiil>scril)iiig as a witness lie 11x1 only pleclgetl 
himself to give evideiice as to its execution. Keitlier J V C J l d t l  he allow liini to ])e  
examined as to its destruct,ioii, the at'tciriiey havirig 1)econie accliiniiitctl with th:it oiilg 
in  his professioiial capacity, mcl tiis Lorrlship coiicludetl that. the " otie case was :is 
much privileged as the other." And so, iii Brcirrl 17. ,-lrX.r.rriitrn ( 5  Esp., 119), the s;tiiie 
eminent Judge would r i o t  allow an ntt,orriey to I)e esaniiiietl ;IS to the purtirultirs o f  :I 

hill of exchange which hac1 co~iie into his possessioii froiii his clieiit. If it 1)e possil)le 
that this bill might have been tleliverad to hiiii post liiriii ~rrof / inr ,  it is a t  least cliiitc 
clear in the former case that the traiisactioii hn t l  I IO cuiiiiect,ioti x-liatever nit.h XIJ' 

suit coniniericed or in coiitemplation, for i i o  oiie caii rnaiiituiii, wit,liout a great 
perversion of tenus, that the ivarraiit to confess juclgnieiit referretl to a suit iii t,he 
sense in which the term is ~ist:tl throughout the preseiit, argiiiiieiit,. 

The case of Crouici.eX: T'. Hfd~i!o/P ( 2  Bro. S: Biiigh, 4) is the cdy ot,lier authority 
to which i t  is iiecessary to  refer. It, is clear aiitl tlistitict, :tiit1 is t.li(: only deciuiori in 
Bank upoti the questiori. Ari attoriiey was there called to pro\.e frau(1 iii aii assigii- 
rnent, he havirig beer1 asked hy the part,y agiiitist. whoiii he n-as called to prepare the 
rleed, [I071 which he had refusecl to do, aiicl aiiothcr had thcii lieeti onipliptl. , The 
cases were all considered, aiicl the Court lieltl that I)ecnuse the party coiisulte(1 thc 
attorney professioiidlv, a i d  iiistriictecl hini as :ai1 att.oriieJ-, although after receit.iiig 
such conuiiiiiiiciatioii the lattcr refused to drnw the clcetl, y:t t,he knowledge he tiat1 

was olhniiiccl in his professioiial capicity, arid they were Liiiaiiiniously of opiiiiuii that 
t.here being iio suit peiidiiig in aiiy Court inntle no ditfereiice as to  the protectioti. 
Mr. Justice Richardsoii esprcssly putp, ttic case of au attoriiey corisiilt,ctl on tit.le, aiitl 
says lie irever heard of the rulc Ijeiiig confirtcd t u  at,t,oimys eiiiployetl in n citiise. 

I have oiily dverterl to such of t,hc ~ a s e s  allowing the protectlion as iuaiiitmaiii ttic 
proposition iti its largest csteiit, and distiiict'ly esclutle tlie c~diticatlion of late 
partially introtluced, of refereiicc to legal proceetliiigrs. 

But, it will now be satisfactory to esaniiiie the C;I iii which the protecbioii h s  
IbeeIi refused, ntitl to f i r i d  t,hat rlomri to U~ud.woi~ i% I-. Hu~i~.s/m/~ t,Iiej- atfortl iin real 
esceptioii to the rule, hut come wit,ldii the descript.ioii dready giveii of exceptioiis 
orily iii appearance. Iiidecd the greater part of theiii attiml struiig coutirniatioii of it 
in the th&6 of the .Judges :LS to how the deciaioiis would have goiie had the facts l w i i  

otherwise. 
In  Cuts v. PicLvriny (1 Veiit., 197), where the Ikfeiitlaiit hat1 clisclosc(1 to A B 

aii erasure iii a will to 1itil.e lieeii (lone 1)y him, h i t  tliscloserl it, liefore A B was his 
solicitor, it \vas held he might I)c esaniined, Ibut . w c q  had thc clisclosure lleeii nftei- 
his retainer. Loid Suy'x c w <  (LO Mod., 401, W;IS that of aii at,toimy employetl in 
levying a fine, arid clillecl to prove that the rleerl to lcatl the iiscs was iiot [lOS] 
esecutecl till five moiiths nft,er the r1at.e. The Conrt ngree(1 that lie co~ilcl iiot, lie 
examined to prove his client's secrets, ))ut, t,hat the eseciitioii of :I tlectl was a fact 
that he might know cilitmrl~, a i d  iiot a secret of his chi t ' s .  But here 110 distincbioii 
\vas taken as to matter disclosed iri a suit, or preparatoi.y to or coiiriect,crl with a. suit, 
atid other secrets or secrets otherwise leariietl. Iii Stcidrl!/ I-. S w 7 c c / ~ r s  ( 2  Dow. C& By., 
347), an attorney's clerk was allowecl to identify t,he clieiit as the persoii who put iii 
aii answer, on the groiirid that this mas a iiiatter not coriticleiitially disclosed t.o him. 
(hntni ,  in Eta: v. Wufkin.sm (2 Strange, 1 l.??), which \vas an iiitlictmeiit for perjury 
assigned iii an aitsmer i i i  Chaiicery, where the Master who took it, coukl r io t  iclciitify 
the Defeudaiit, the solicitor who was present, wheii it was S I ~ C I I ' I I  was called, arid as 
t,he Chief .Tustice would uot conipel hiiri t.o give evicleiice, the Defendant \vv:is 
acquitted. Yet there the identity mist  haye l m i i  lriiowii to inaiiy others, and t,lie 
putt.ing iii the aiis\\"er so far from leirig a secret disclosed, W:LS iri  its very iiat.nre a 
niat.t,er of piil)licity. This ciise then 1 take not. to lie law at tlie present (lay. Itideed, 
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Lord ~ n ~ e l d  says, in Dm Y. ~~~~~s~ he has ktiown an attorIIey examitiec~ to prove 
that his client swore and signed a11 ~nswer oil which the latter was i~tdicted for 

‘ury, Ia Doe v, ~~1~~~~~ ~ C o ~ p . ,  84 t i  conseq~~etice of au attorney who w;ts an 
sting witaess to an a~eemeii t ,  refa o prove it, there was a nonsuit. But tbe 

Court a f t e r w a ~ s  set asid5 the I~or is~ i t ,  ng that the n t ~ r n o y  was trouzid to give 
evidence on collrterd points, and that whoever becomes a witness to an instrument 
pledges himself to give eviderrce on it whenever called upon. There the xttorney had 
Ireen mixed up with the tr~nsactior~, and had acted not as R [lOSj profe~siona~ man : 
for t ~ o ~ g ~  ~ t ~ o ~ e y ~  often witness deedss that is ~ c c i ~ ~ e n ~ ~ ,  and they do so not as 
~ ~ t ~ r n e y ~ ~  He h d  mad0 himself, as Lord ~ ~ ~ e ~ ~ o s o ~ ~ g h  says in one of the Niai Prius 
cnses, r 4  a p ~ h ~ i c  mu ” as to p r o ~ i r i ~  the executio~i, airit not an a t ~ s r ~ e y ,  ~~~~~~ v. 
~~~~~~~ (4 T. E., 431) waa the mse of s comm~~~ica t io~i  from client to a t ~ r n e y  after 
the action was c o ~ i ~ r o n ~ i s e ~ ,  and it was heM not privileged : clearly, hecause i t  rws 
not made ~pofe~o~ia l ly ,  hut by way of idle arid useless coI~~essatioii, the words being, 
“ I am lad it has been settled, for I oiily gave $14) and niy note ; it was a lottery tram- ’ Had this beexi c o i ~ ~ d e ~  with a view to some fL~rther proceec~~I~~s, or ~ ~ i t h ~ ~ ~ t  

d t;a a suit, had it been c o m m u n i ~ t e ~  for a purpose of busiries 
have been p r o t e ~ t ~ ~ .  In ~~~~~ v. ~ S h i f h  ( P e ~ ~ e ,  108) rxsury in a 
ed by &he ~ 1 a i n t ~ ~ ’ s  attot,r~ey who propared the deed, and who was 

the Defendant to prove the cortsicleratiori usurions ; xiid Lord Kenyort it 
aaid, that ‘‘ when the attorney himself i s  as it *(vt)re a pasty to  the original transaction, 
that does not corne to his knowled e in the character of axi attorrtey, and he is liikble 
to be e x a ~ i i i ~ d  the m n o  as any ot % er persoti.” 

It may he d o L ~ ~ t e c ~  if the a t ~ o ~ ~ i e y  p r e ~ r ~ i i g  the deecl he riot CoKi~~en~ially 
~ i ~ t r u 8 t e ~  aa att attorKiey in so doing. But Lord ~ e i i y o n  procee~s upon the llssumy 
tion that he i s  not ; that on the ~oIitrary he is pusi p r t y ,  and he seems to liken tho 
case to that of a eo-co~~spirator, where clmrIy there is no protectiot~. Had he riot 
deemed him the party acting, rather thari the attori~ey e ~ t t r ~ ~ ~ t e ~ ,  the p r i i ~ c ~ ~ a l  rather 
than the ~ ~ e r i ~ ,  it is plaBi that his r , o r d ~ ~ t ~ ~  would haw held hint exempt from 
i~it%rr~gatiori. Xrt ~~~~~ 17. ~~~~~~~ (4 T. B., 753) an a~tarney was held [I103 
c o ~ ~ ~ ~ e l ~ a ~ l e  to prorluce letters c o ~ m i t t e ~ ~  to- bini by the wife of a ~ i o t h e ~  witness, who 
had, he said, c ~ r ~ s ~ i l t e ~ ~  him in his ~rofess~oIi as s c ~ r ~ ~ d e ~ i t i s l  per so^^, both before snct 
after the wife gave him the letters ; the letters, t h o L t ~ ~ ~  it& giveit hy him, were kept 
with his privity a d  consent ; and the witness himself said that they were c o m ~ i t t ~ ~ ~  
to him in consequence of the Deferidant consulting him profeseiorislly. But then he 
also said that he was ~ ~ i ~ ~ e r - s ~ e r i ~ ,  i i r d  had, on tbis acco~~tit~ refused to be e n ~ ~ ~ ~ y ~ c ~  
8% itn a t t ~ r n s ~ .  And, therefore, nlt t b t  codd be said ma that he had Iisea 
c o ~ ~ ~ ~ n t ~ l ~ ~  ~ o ~ ~ s ~ ~ t e ~ ~  by a kiend, who selected him for this p ~ ~ t ~ ~ s ~  hecause of his 
Frofess~onni ~ ~ o ~ ~ e c ~ ~ e .  The Court, axrcl partici~lar1~ Buller J., put the decisioir. 
upon this ~ 5 1 ~ ~ d 7  that the letters were riot given to him in his profess~ona~ c a ~ c i t ~ .  

So starid the aLtthorities on hottr sides, or T s ~ o u ~ € ~  rather say, all s u ~ ~ s ~ I i t i a 1 ~ ~  otk 
one side, p ~ ~ ~ ~ u s ~ y  to the year 1819 ; the date of the first case I can find, iu which 
the rule m s  laid down with the q ~ t a l i ~ c a t ~ o ~ ~  that the c o ~ ~ ~ n ~ ~ ~ ~ i ~ ~ t i o ~ ~  must relate to s 
cause. That i s  also the case irk which the q ~ ~ a l i ~ c ~ t i o r ~  is stated the most largely, or 
with the ~ e a t e s t  effect upon the rule, 

The w e  1 x I l ~ ~ ( ~ e  to is a Nisi Prins ~ l % c i ~ i ~ ~ ~  of Lord. T e I i t e r ~ ~ ~ ~  at ~ L ~ i l ~ ~ h ~ l  
~~i~~~~~~~ v- ~ u i t ~ s ~ ~ ~ ,  given in P note to ~ ~ ~ ~ ~ u c ~  v. ~ ~ ~ ~ ~ i ~ ~ ~ ~ ,  2 Brod, LG: Bingh., 5) .  
The question was, whether the ~ e f e I i d ~ x ~ t ~  wwe partiters a t  the tirna when cei.tain 

arid their attorney was produced hy the Plaintiff to prove 
p i t  him to advise them professioi~al~y re spec ti^^ the dis~o~~it iot i  

The Lord Chief Justice c ~ ~ i s ~ ~ e r e ~  that this was not a. 
on, h o i ~ i ~ i ~  that the pro tec t~o~~ tlll] extend~d to thoae 
relate to a cause ~ ~ i s t i i i ~  a t  the time of swh com~~unication, 

or then about to be c o ~ ~ e I ~ c e d ,  and ha cited a w e  from the ~ i ~ a ~ ~ ~ ~  Circnit, which 
aanie on ~ o t i o t ~  into the King’s Bench, a case to wtiieh he f r e q ~ ~ ~ n t ~ ~  referred upon 
~ ~ ~ e s ~ o ~ ~  of this kind, and of ~ , h i c ~ i  a better ~ c c o ~ ~ I ~ t  i s  to ‘Ite found in CILt?.il. V. ~1~~~ 
(3 Moo. & Malk,, 3). Lord T e n t e ~ d e ~ ~ ,  as I have often heard him say, was disposed 

this privilege more strictIy, that is, to allow it more s~aritigly thzin other. 
; indeed, he rnakkus similar remark iu one of the cases r ~ ~ r t e ~ 1 ,  hut in tioiie 
erer lay the rule ctowrr with so large ait e ~ c e ~ t ~ o i ~  as here, and from what he 

* 



a f t e ~ ~ ~ ~ r ~  says in Ckrk 17. ~ l ~ / , ~ ,  i t  craii h ~ ~ r c ~ 1 ~  l a  ~lo~ibtecl that the report makes hini 
restrict the privilege more than he ii1kiicled. 

It would follow from the decision iri ~ ~ ~ ~ i ~ ~ ~ ~ i ~ o ~ , ~ ~ 6  I-. ~ ( t ~ ~ ~ . ~ ~ ~ c z ~ ,  if ttre ~ ~ d s  are to 
he taken literally, that a, c o n ~ ~ i u ~ ~ i ~ ~ t i o ~ ~ ,  howewr c u i ~ ~ ~ l e ~ ~ t i n ~ ,  made to a professiod 
man, with a view to the clieut’s defetiee ~ ~ ~ ~ i i i s t  ittif p r [ ~ ~ e e ~ ~ i i i ~ s  which n i i ~ h t  lie 
com~eneed, woutd be witlicwt protectio~i, becztuse the  disclosure was not 011 the eve of 
the suit. 

The same cloctririe is r e ~ ~ ~ r ~ e ( ~ ,  thotrgh Hot, per‘haps, quite so Inrgely, it) ~ ~ ~ ~ ~ ~ f ~ / ~ / ~  

and f ~ z ~ ~ t ~ ~ f :  (Ry. Y; Mood., 34). That also was a cttse at  ~ ~ ~ i l c l ~ ~ a l ~ ,  ( ~ c c ~ ~ r r ~ i i g  a few years 
after the former (in l t i3i) ,  from which it oiily cliH’ers, iiiasmrrch as the tittornep n’m 
consulted by the Dcfendaiits relative to the coIiintericerneiit, arid lint to the dissolutioii 
of the partrIershi~ which, as before, WLS the nttitter iri quest8ion. A i d  here Lord 
Tentertlerr a l ~ o ~ ~ ~ e c ~  the e s a ~ ~ i i ~ i a t ~ o ~ i ,  but st4itett the rule soniervliat less strictly ~ ~ ~ ~ i ~ ~ i s t  
the protectioIi” ‘$1 hwe ~ t ~ v a r ~ ~ ~ ~ l y  laid ciowti,’* wyu his [112] Lordship, ‘‘ that w h t  
is c ~ ~ r n u ~ i ~ t e d  for the purpose of ~ ) r i t i ~ ~ ~ ~ ~  oti  ~ c t ~ o i 1  or sirit relattitig to ii cause, ut’ 
suit existi~ig at the time of the Conim~i~ii~~tIoIi, i s  e o € i ~ ~ e ~ i t i ~ ~ l  arid pri~ilegerl, hut w h a t  
ariy attorney leariis otherwise than for the purpuse of a enwe or snit he is bourict to 
c o n ~ ~ ~ i t i i c ~ ~ ~ . ”  

It may be fairly said, tnkirt8 these two wscs t ~ ~ ~ t h e r ,  that his Lo~cls~~ip wouI(1 
iiot have exeiuclecl corfmiutiicatrous rii& with z t  view to Iegztl p r o c e e c ~ ~ ~ ~ ~ s ,  though 
imie auoh bad either been c~mnieI ice~~ or were itbont to  tie ~ ~ I s t ~ t L t t ~ ~ ~ .  Lord ~ ~ r y i ~ f o r { ~ ,  
who, in H m d  v, Piff (1 Moo. CYS Jtlk.,  234}, adopts the cloctrine, appears so to 
ui;c~ersta~~c~ the case, for he says i t  i s  enough if it proce&diiIg i 8  ~t i s t i t~~ted  or appre- 
hended. In the case before him, however, though Lord Wynford approves of the 
rule, no decision caii be said to have beeu made, fur the couiisel for the Plaintiff 
preferred proving their case by other evidence riot open to the same objection, awl 
diel not press for the clisefosnre, dthongh the Cnwt hacl rule4 that they might have It, 

Wheri a Judge of such eniittetiee ad Lord Teitterden states that “ the questiori is 
one to \vhich he has giveu great e o t i s i ~ ~ e ~ ~ ~ , i o r ~  ” (Hy. 8 Mood., Xi), eveti the contrary 
current of other decisions would 1ett1-e the ~ ~ ~ ~ ~ r t  rincter c o i t s ~ ~ ~ e r ~ ~ ~ ~ l e  aiisiety i ir depiirt- 
ing from so high ~ u t ~ o r ~ t ~ r  ; mid i t  is t h e r e ~ o r ~  very i i ~ t t e r ~ ~ ~  t t r  impire if the 
opi~iiot~ ~ c r i ~ ~ e c ~  to his ~ o r ~ l s h i ~  has not beeii either reported by others, or p r o p o ~ ~ i ~ c ~ ~ ~ ~  
by hiniseIf in the course of Nisi Prius ~?rf~ceerli!tgs, with s o ~ i e ~ v ~ ~ ~ t  of ~ ~ s e ~ ~ e ~ s ,  ot-, 
which woutd be its ~ t i s f a c ~ r y ,  to aseertuiti tliat he wss ~ ~ I ~ ~ s ~ ~ ~ ~ e i I t l y  disposed io 
modify that opitiiori~ s ~ ~ ~ ~ ~ i o s ~ ~ i g  it  to h i ~ e  lweii ~ ~ e ~ i r ~ ~ t e l ~ ~  i , ~ ~ r ~ s e ~ i t e ( t  in the fimt 
instance. 

[I131 In CiltwX: Y. L‘lcirk { 2  &o. & Matti., 3), the attortley wus catled to prove a 
~ o ~ ~ i ~ I ~ i c ~ t j o ~ ~  wit4h him, whcu coiisultecl upori a trmsaetioii, for the prirpose of 
shewing that trailsactioil to tre fraudulem A dispute hacl arisen 1)etweeri the parties, 
but them were t i 0  p r ~ e e c ~ i ~ i g s  p e i ~ c I ~ 1 1 ~ ~  tior, it should seem, in p ~ ~ ? ~ r ~ ~ t i o ~ i  or content- 
plated, The Plainfiiff ouly cousnltaecl his attorney as to his rights, and put m e  of the 
~ l o c u ~ e i i ~  OotiIiected with the traIis~~ct~o?i into his hands to get it staniped. L o ~ d  
T e K ~ t e ~ e ~ ~  held that the p r o t ~ c t i ~ 1 ~  exteded to this case. Wis Lordship, upon th:tt 
~ccasiori, r e f e r t~~g  to the reports, i t i t~n~a~es  iiii impression as existing i11 his ntiitci that 
he h d  heeii macle to state the rnle more ~ ~ a r r o ~ ~ ~ l ~  thaii he was likely to have laid it 
down ; he allows that he has I.teen more i ~ i c l i ~ i e ~  to restrict. it thaxi othef Judges, uiid 
refers a&ri to the case from t.Iie ~ f i ~ ~ l a ~ i c l  Circuit, it8 n way ~ h k h  proves that case to 
have gone 0x1 the ~ ~ ~ ~ ~ e ~ i i a , ~ ~ ~ e  propositio~~ that the camn~~~i~~ea t jo~ i ,  to Le ~ ~ r o t e c ~ ~ ,  must 
he made to the attorney in his p r o f e ~ s ~ o ~ i ~ ~ ~  capcity : arid he c o ~ i c ~ ~ ~ ~ e s  hy h o l ~ ~ ~ ~ ~ ~  the 
~ o ~ ~ u r i ~ c a t i o ~ ~  in the case before him to he p r ~ ~ r ~ l e ~ e ~ ~ ,  because it was irtade to the 
~ t t o ~ n e y  in his professiotral cl~arracte~, with respect to a matter theu i t t  ~ l i s ~ ~ t e ,  a ~ t h o u ~ ~ i  
110 cause vas in existence with respect to it. 

But the distinction here taktm hetween dispute aiitl no dispnte having arisen eaii- 
riot be forrrid in the cases ; atid neither Lord Tenterden himself, itor the rest of the 
Court of Ring’s Bench, cotild have takeit i t  irtto their coi4si~~er~tioi~ in ~ ~ ~ ~ ~ i ~ ~ l ~  v. 
Lwm; for, if so, i t  ~ ~ o L ~ ~ d  have put tm eid to t.he q~~estioIi there, atid have ~ r e c ~ u d ~ ~ ~  
the ~eeessity of a very clifferetit and iiice irtquiry as to the nature of the com~iu~iicatio~i~ 
The ~ ~ e s t i ~ ~ i  related to act of ~ a t ~ k r ~ ~ p ~ c v  ; and ~ ~ 0 ~ 1 ~ ~  b ~ ~ ~ ~ ~ r ~ ~ p ~ y ,  when proceecterl 
upon, may be cortsidered as a suit, yet [I141 the act itself, mt of which the p ~ c e e ~ ~ i ~ ~ ~ s  
may arise, is I ~ o t h i ~ ~  of the kind ; nor could aiiy dispute be said to exist, for the fact 



happe~ed before the pui-ties to the c~~spute, the assignees atid pet~t ioni~~g ~ ~ e ~ ~ i ~ ~ ~  
coiild have any existe~ice. 

This m e  of ~~~~~~~~~~ v. Lssca~ closes the ~ s a ~ ~ i ~ I a t i o I i  of the ~&~~t~)ori t ies ,  which I 
have felt cetlled upon to ~ I ~ s t i ~ ~ ~ t e  ; arid it rrot only proves i i o t h ~ ~ ~ g  against the general 
doctrine oxli which I have rested my opinion, but i t  eomes dist~Iictly within the principic 
stated, atid r a ~ ~ ~ e s  itself with all the rest of what I have tesnkecl the orily ~ p p a r e i ~ t  
exceptions. 

In ~r~~~~~~~ v. L?ku~s {2 €3, 8 C,, 7G),  an a t t o ~ i e y  of the nanie of Scott was calIecI 
to prove his client’s act of bai~kr~ptcy, by r e l a t ~ ~ i ~  that a meetitig of creditors having 
beeti appointed, the client Noakes asked him if he (Noakes) could safely attend without 
being arrested : and Scott advised Noakes to remain in his ofiice till he conld ascert.aiii 
that they would give him safe coitctuct, itrid that Noakes awxdingiy reniaiued two 
hours there to avoid arrest. Lord ~ e ~ i t e r d e t ~ ,  in delive~i~~g the j ~ ~ ~ g r n e i ~ t  of the 
Court, says that the privilege is cot1~3ied to Co~iin~~~iIicat~oiis m ~ l e  to an attoriiey, 
his character of attorriey, aid that this was a q~~es t io~t  which might have been asked 
of anyone else, aid the i ~ € o r ~ ~ t i o ~ ~  or advice mi ht haye heeii ~ ~ v ~ I ~  by ~ ~ ~ y o ~ ~ e  else 
8s well as by ai1 attorney ; (‘ he r e c o ~ ~ ~ e ~ ~ d e d  hT keq riot as a legal dviser, 1mt as 
any agent or any friend might htwe recornme~icl~ him, to stay where he was till it 
certain matter of fact could be a~ertaiiie~l.” 

T ~ i s  d e ~ s i o ~  therefore, went upnn the ~ 0 ~ 1 1 ~ ~  that the eomm~~ti~cat~oi~ ~ v h i ~ h  
passed b e ~ ~ e e ~ i  the parties ’1vils [lllj] not ~ r o f e s s ~ o ~ i ~ ~ l *  as r e ~ ~ r ~ l e ~ l  the nttoruey, 
There may be some doubt whether the view of the fact takeri by the Court was not 
somewhat bottomed in  a refi!iement,----whether the c o n i r n ~ ~ i ~ ~ c a t i ~ I ~  with Noakes \vat+, 
iii paint of fact, iii Scott’s professional capacity. But the doctrine of law laic1 clown 
in the caae i s  free from all doubt : i t  is, that the privilege shall he excluded, where the 
co~municatio~i is iiot macle or received p ~ f e s s i o i ~ ~ ~ l ~ y  arid in the usual course of 
~ ~ ~ ~ s ~ n e s s .  

The great ~mporta?ice of this question, ttoth f ir  equity and a t  law, has itidwed me 
to go thus largely irito it. The rules of evideuce are the sanie on hoth sides of the 
Hell ; the right which a party has on this side to ~t discovery from a defei~da~it of 
what was c o ~ ~ ~ ~ ~ i ~ t e d  to him in his ~ r ~ € e ~ ~ ~ ~ ~ i ~ ~  ~ ~ ~ ~ t ~ ,  and the right which n 
party on either side has to ohhiia such i~~fo~niatioii from a witness, are one aiid the 
same. Nor do I believe that there will he foutid any diEerenee of opi~iioi~ up011 the 
~ ~ ~ ~ e s t i o r i  in the d ~ ~ e r e ~ i t  conrts, 
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Where a; testator directs his trade to he carried on after his death, that part of his 
property only will be liable, in case of ~ ) a ~ ~ ~ ~ i p ~ y ,  which he has r~jrectec~ to be 
embarked in the trade. 

By an i n ~ e ~ ~ t t ~ r e ,  dated the 1st of Sanuaxy 1817, a certain ~iessLI~ge~ with the 
~ ) r e w ~ o ~ e  t h ~ r e ~ v ~ h  used and ~ c c L ~ p i e ~ ,  was c l e ~ i s e ~  to Thomas Rivers, his e ~ e c ~ ~ ~ o r ~ ,  
a d m ~ ~ ~ s t r ~ ~ r s ,  and assigns, for the term of f o r t y ~ ~ ~ h t  years, a t  the yearly rent of 
221, 5s. Thomas Rivers, who was a brewer and c~l-merchaiit, oecu~iecl atid used 
$he d e ~ i a e d  premises for the purposes of his trdezj, atid was in possess~on of them a t  
the tirns of ~ a ~ ~ i g  his will and of his decease. Eis will, dated the 1st of June 18.10, 
c ~ t i ~ i ~ i ~  the fo l iow~ri~  clause :-“ It is my wish, that my wife awl my son slioulcl 
~ o n t i F ~ u ~  to carry or1 the Iiusiiiess, irk the sanie way that I do now, for their joint benefit 
aird ~ ~ t ~ l  a d ~ a ~ ~ g e ,  on the pre~ises in which I now reside ; and iit f ~ i r t h e ~ ~ i e e  of 
th i s  my wish, I ive and ~ e ~ ~ ~ ~ t ~  d l  my stock in trade, of what nature or kitid soever 

proportions; hut in case of disputes or controversies arising het-iveea my said wife aid. 
soxi, sa that it shall be deemed 6 x p e d ~ e ~ ~ t  by nky ts~~stees  here~~~aftcr  ~~amed,  with Ghe 
~ o u s e ~ t  aiid ~pprobatior~ of my mid wife testi~ed in writing, khat the said busittess 
sholrld be ~ i ~ o t i t i ~ u e d  and 110 lotiger carried 011 by my said wife axid son ; then I give 
atid b e q u e ~ h  the lewe of the said p re~ i ses  in which f now reside, with t.he a p ~ ~ i ~ t e i ~ ~  
mcea t ~ e ~ e u n ~  belonging, arid all the said stock in trade so by me given to my said 
wife and son, unto R i ~ h ~ r d  A n d r e ~ s  ajtd ~ V i l l ~ a ~  ~ o l d h a ~ v ~  their heirs, e ~ e c ~ ~ t o r s ,  
~ ~ ~ i n i s t r a t o r s ,  aird assigns, upon trust to sell aid dispose of the same either by publirt 

and by me emp 7 oyed or used, to my said wife arid 8011 Thomas, in equal shares atid 


