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tioned upon the argument : an estate, charged with dehta : the first taker an infant ;
and out of his estats all the debts paid ; improvidently in this respect, that the
craditors had cancelled all their securities : T must by an equity have given that
infant’s estate a charge against the real estate, as nearly as T eould, if he had taken
an assignment of all those securities I now suppose to have been cancelled.

July 20th. The Lord Chancellor, Upon further consideration as to the lease
hold estate, I think, that power of sale is void ; for it may travel through minorities
for two eenturies ; and, if it is bad to the extent, in which it is given, you cannot
model it to make it good. I think, the soundest ground is, that the power is bad.

(1) Stat. 38 Geo. 1IL ¢. 60. Stat, 39 Geo. ILL. chapters 6, 21, 40, 43, 108. Stat,
39 & 40 Geo. 111 ¢ 30, Stat. 41 Ceo. 111, ¢, 72, consolidated and amended by Stat,
42 Qeo. T1L ¢, 116.

Dowper ». Lovd HuntiNgrrend., 81, Diower o Lord HuNTINGPIELD,
Nov. 20k, 1805,

[Seé Mason V. Wakeman, 1848, 2 Ph. 517; Republic of Peru v. Dreyfus, 1888, 38
Ch. D. 958.]

Whether a Defendant can by answer refuse the discovery, insisting, that he is not
bound to answer, Quare. But, having given part of the discovery, he was
compelled to answer as to the rest. Whether a foreign State, not acknowledged
hy this country, can maintain a suit here, viz. the Government of Swifzerland,
in consequence of the Revolution, suing for Stock, vested in trustees by the
former Government, Quere.

The Bill in the first of these sauses stated, that previously to 1798 the magistrates
and persons, in whom the powers of government of the several Swiss [284] cantons
were respectively vested, remitted large sums to their agents in this country, for
the purpose of being invested in the public funds; and that large sums were so
remitted by the governments of the cantons of Berne and Zurich, and the town
of Neufchatel ; which were part of the public monies of the said cantons and
town respectively ; which sums were invested accordingly for the public use of
such cantons,

The Bill then stated the several funds, in 1798 standing in the books of the Bank
of England and the South Sea Company, in the names of the Advoyer the Less
and Grand Council of the city and canton of Berne, the Burgomaster the Less
and Grand Council of the canton or state of Zurich, and the town and citizens of
Neufchatel ; that prior to 1798 the said cantons of Switzerland were separate and
independent states, connected by a certain league ; and in that year the several
cantons became united and consolidated into one independent State or Common-
wealth, which assumed the nume of the Helvetic Republic ; and have ever since
remained so united ; and from that time the said several states or cantons ceased
to exist ; and there were no pevsons, answering the deseription of the former
respective governments.

The Bill farther stated, that by a law of the Helvetic Republie, passcd on the 12th
of March 1799, it was declared, that the property, acquired by the then late govern-
ments of the gaid cantons, as representing t?xe sovereignty, was national property ;
that part of said funds (specifying them) has been assigned by the Helvetic Republic
to Antoine St. Didier, of the city of Paris, merchant, The Bill then stuted the title of
the Plaintifs, as the Llandamman and two Stathalters of the Hel-[285} vetic Republic ;
in whom by the constitution of the Republic the exscutive power is vested ; and
prayed, that the Defendants, the Bunk of England and the South Sea Company,
may be decreed to transfer to the Plaintiffs, and to pay the dividends accrued ; and
;hat} the other Defendants, the agents, may be decreed to pay the dividends, received

them.

Y The agents by their answer, admitting the remittances, and investment of the
money in the funds, &e., and that prior to 1798 the cantons of Swilzerland were
separate and independeni states, connected hy a league, stated, that in 1798 a
revolution took place in Switzerland ; and that the said several states and cantons,
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and among others the cantons of Derne and Zurich, ceased to exist, or to be separate
and independent stutes ; and that there was not from the time of such revolution
any person, in whom the government of Berne and Zurich wus vested, or auswering
the desceiption of ¥ Advoyer the Less and Grand Connedl of the City and Canton of
“ Berne, the Burgomaster the Less and Grand Council of the Canton or State of
“ Zurich, and the Town and Citizens of Neufchatel”; and that they are ibformed
and believe, another Revolution has taken place in Switzerland ; and the powers
of gavernment are now vested in different persons from those, in whom they were
vested at the times, when the transactions in the Bill mentioned are represented
to have tuken place. They submitted, that the Plaintifis upon their own shewing
by their Bill have no title to the relief prayed, or to any account of the dividends,
from the Defendants ; and that the Attorney Ueneral ought to be a party.

A ginsilar Bill was in January 1803 filed by St Didier, deseribed as residing at
Paris, climing under the assignwent ; and a similar answer was put in.  The
[288] Master having reported the answer insufficient in each canse, Exceptions
were taken to the Report. The Defendants had, after the expiration of the usual
time, applied for leave to demur ; which was refused.

Mr. Bichards, Mr. Hollist, and Mr. Winthrop, in support of the Exceptions,
upon the question, whether the Defendants, having put in an answer, were bound
to answer throughout, cited Neuman v. Godfrey (2 Bro. €. 0. 338) ¢ Jerrard v.
Saunders (2 Ves. jun. 454) : a case in the Court of Exchequer ; upon a Bill by a
vicar against the occupier ; who by auswer denied the right of the viear ; but did
not set forth the quantity and value ; and an Exception was over-ruled ; which
decigion was followed by a late case in the same Court.

They ulso insisted, that the Bill states no title in the Pluintifls ; neither, that the
new government is recognized by the government of this country: nor, that it is
the legitimate government : that, though every State may by consent of the Sovereign
and inhabitants change the form of the government, nothing like force, conquest,
or subjugation, can give a title in a Court of Justice : the facts, that a French army
hiad entered Swilzerland, and gained possession of the country by force after much
blood-shed, were so notoricus, that they wmay be stated in a Court of Justice ; and
under such eircumstances it could not be represented, that the Union took pluce
with the free will and consent of the Government and inhabitants; which free will
and consent are essential ; and the law of the Helvetic Republic was mevely declura-
tory ; and could not give the right, not given by the Union.

Mr. Romilly and Mr. Bell, for the Plaintiffs. [287] The question is, whether
these trustees, having admitted, that this fund is in their hands, and, that they
have received the dividends, shall not state, what dividends they have received.
Upon the general question, whether a Defendant may by answer ingist, that
he is not bound to answer, there are many contradietory decisions : but it was
never decided, that o Defendant, having unswered as to partieular facts, may stop
short ; and refuse to give any farther answer, as fo the circumstances attending
those facts, The proposition is most material. Ureat inconvenience would follow
from receiving the objection at the hearing instead of by plea or demurrer. The
party may die ; and the whole benefit of the suit may be lost by not compelling
the Defendant to answer in the first instance,  Shall the party take the benefit
of the delay ¢ What recompence ean the Court make to the other party ; in whose
favour the Decree iy at last made; the object of the discovery being completely
gone ?

The result of all the decisions is, that, where a Defendant has submitted to
answer, he is bound, unless in some particular case, to answer fully. As a general
proposition, where the Bill is filed for relief and discovery, if the Defendunt submits
to anawer, he is bound to answer fully, unless from particular eireumstances he
can shew something, exempting him from the general obligation to answer. There
are two excepted cases, proving the rule : 1st, where the discovery tends to eriminate
the person, from whom it ig gought. That is so fundamental a rule of the law
of this country, that Equity, interfering to prevent the application of the general
law to work injustice, will not interfere against that rule. The other exception
is a purchase for valuable consideration : where by accident, perhaps negligence,
the plea is defective in form ; and the whole [988] relief is substantially obtained
by the discovery ; upon which the Plaintiff may go to law. In Gethin v. Gale
(stated Amb. 354, in Sweet v. Youny) Lord Hardwicke was struck with the hardship
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of the case ; and distinguishes it from the case of a creditor or legatee. The cases,
that followed, ave Neuman v. Godfrey (2 Bro. €. . 332), Cartwright v. Hateley (3 Bro.
¢ 0. 238; 1 Ves. jun. 292), Shepherd v. Roberts {3 Bre. . €. 239), Hall v. Noyes
(3 Bro. €. €, 483). The Court caunot in every case judge of the materiality. Jacobs
v. ffoodman (in the Court of Exchequer, 3 Bro. €. . 487, n.) has always been pressed ;
upon the argument, that in this way any man might compel the first mercantile
house in London to account, That arguunent has always been disullowed by Lord
Thurlow ; though it had weight with the Court of Exchequer in that case; and
was in a subsequent case taken up by Lord Rosslyn. Selby v. Selby (4 Bro. C. C.
11, Jerrard v. Saunders (2 Ves. jun. 454). The Marguis of Donegal v. Stewart
{3 Ves. 446), and Phelips v. Caney (4 Ves. 107), ave the only cases, besides Jacobs
v. floodman (in the Court of Exchequer, 3 Bro. €. €. 487, 1), in which the Defendant
was held not bound to answer fully; and no reasoun is given ; except in Jacobs
v. (loodman, which goes upon the hardship in the case of u partnership. That
case might be met by a plea; which is not confined iu time, ag o demurrevis, The
books and papers would furnish the strongest evidence, whether there was a partner-
ship, or not; and the strongest inference arises frow declining that production,
This would lead to an examination of the propriety or impropriety of the disecovery
in every case. In The Marguis of Donegal v. Stewart there was no inconvenience
in compelling the Defendant to discover [289] the prices of the pictures: but there
was great inconvenience the other way : the very object of the Bill being to detect
the imposition. Suppose, in Phelips v. Caney the Defendant had admitted, that
£100 was due; and, that he had assets for that : upon the particular statement
of the Bill perhaps that answer would have been sufficient ; but, if it is to go beyond
that, it directly over-rules what Lord Hardwicke says as to a creditor and legatee
in lethin v, Gale; that they are entitled to an account ; which must suppose
a debt or legacy disputed. The result of all the authorities, from Sweet v. Young
{Amb. 353) down to Jacobs v. Goodman, is, that the Defendant must take advantage
of his situation by plea or demurrer ; and in Jacobs v. Goodman the Conrt appears
to have been struck with the argument, that in this way bankers might by the
suggestion of a partnership be compelled to set forth all their accounts. These
Defendants do not put themselves upon the point, that they are in such o situation,
that they are not bound to answer : but, admitting, that to s certain extent, ay
to the funds themgelves, they must answer, insist, that they will stop short ; and
refuse to go into the particulars.

It is objected, that the Bill should state, either, that the new government is
recoguized by the government of this country ; or, that it is the legitimate govern-
ment of the country. That argument is not conformable to the rules of pleading
in this Court. It is not necessary in a Bill for an annuity tostate, that all the cir-
cumstances required by the Aet of Parliament have been complied with ; or, in
a bill to carry an agreement into execution, to state, thut it is upon the proper stamp.
Those circumatanees are assumed ; unless the contrury appears.

[290] The remaining question, whether it is necessary, that the government of
this country should have recognized the new government of Switzerland, is » most
important consideration, as to the legal doctrines and the political consequences
it involves : viz, whether, when a foreign government has imvested money in
the funds of this country, upon the faith of our government, merely on account of
some constitutional alteration, however inconsiderable, in the form of the government
of that country, the British government has a right to say, the money so invested
belongs to them, and not to the government of the country, by which it was invested.
That is an extraprdinary proposition. Suppose, previously to the union with
Scottand the British government had money 1u a foreign bank : could the govern-
ment of the country, in which that money was invested, have claimed it, on the
ground, that the union was net recogunized by that government % The same case
might have arisen upon the Revolution of 1688. As to the Plaintift in the second
cause, they ought to have pleaded, that he was an alien enemy : a plea, held to
great strictness both in law and equity. The Bill states only, that he was residing
at Paris in 1803 ; upon which ground several of his Majesty’s subjects might
be considered alien enemies.

Mr, Richards, in Reply. Upon the question of pleading there is certainly great
want of uniformity ; and the late authorities are in favour of the Defendant :
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Jacobs v. Goodman (3 Bro. C. C. 487, n.). Jerrard v. Saunders (2 Ves. jun. 454).
The Marquis of Donegal v. Stewart (3 Ves. 446); and Phelips v. Caney (4 Ves.
107). In Gunn v. Prior, which is {291] not in print, the Bill was filed by a person,
claiming as heir at law. A plea, that he was not heir, was disallowed. Then an
angwer was put in; insisting, that the Plaintiff is not heir. Upon exceptions
to the report as to the sufficiency of that answer Lord Kenyonm, sitting for Lord
Thurlow, held, that if the Plaintiff was the heir, he wag entitled to all the discovery,
gought by the Bill; if he was not the heir, he was not entitled to any discovery ;
that therefore the preliminary fact must be ascertained ; and an issue was directed,
upon this prineiple ; that, if an allegation is made by the Defendant of a fact, destroy-
ing the Plaintift’s title, whether it is by way of plea or answer is immaterial. In
either case that must be first decided. Selby v. Selby (4 Bro. €. €. 11) was a different
cage ; for there was a devise to Lowndes, m case no heir should appear within a
year. He was without doubt the acknowledged devisee; and took possession

and the year elapsed, long before the Bill was filed. A Bill of discovery was filed
by Lowndes ; and Lord Chief Baron Eyre said, that Bill must be anawered in all
its parts. The case of Cookson v. Ellison (2 Bro. C. €. 252), which really cannot
be considered as a decision, has had great influence in all these cases. As to Jerrard
v. Seunders (2 Ves. jun. 454), upon what ground is that an exception to the rule ?
Why is not a purchaser as much bound to answer as any other person ¢ The dis-
covery i8, not relief, but merely ancillary : the allegation being, that the Defendant
holds deeds belonging to the Plaintiff ; as the estate belongs to the Plaintiff, If
the Plaintiff could prove, that the Defendant has the title-deeds, he would be entitled
to a deeree for them without putting the Defendant to answer. A Bill to carry
an agreement into execution does not aver, that the agreemont has been stamped ;
as, though not stamped, it is not the less an agreement. It [292] i enough, if it is
stamped even during the hearing. (Coles v. Trecothick, 9 Ves. 234; 11 Ves. 593, b.)
It is not necessary to state, that an annuity has been duly enrolled ; as without
enrolment there is no grant, giving the party a title to sue as an annuitant. The
circumstances of this case are now matter of history.

The Lord Chancellor. You would be obliged upon an indictment for a libel to
prove, that France is now at war with Ausiria ; not as to the wur with this country :
the Courts taking netice of that with reference to our own country.

Reply. Buch a body as this, not acknowledged by this country, is not entitled
to sue in the Municipal Courts of this country. The comparison to the union with
Scotland does not hold, This country, with its government by the King and Parlia-
ment, still continued the same, with that accession., Thers was not an end or
dissolution of the nation, as a nation. Upon the revolution in 1688 the constitution
remained precisely the same ; with the change only of the King, a part of the legis-
lative sovereignty of the country : the supreme power being in the King and Par-
liament. This is 2 total dissolution of the country ; not merely the introduction
of a new chief magistrate into the same country, that reposed this confidence in these
Defendants.

The Lord Chancellor [Eldon]. It is not necessary to make any observations
upon the cases, that have been cited. I remember, it struek Lord Thurlow, who
endeavoured to decide upon questions of pleading with analogy to the law, as ex-
traordinary, that, [993] if there are settled modes, forming the practice, according
to whieh a Defendant 18 to proceed, there could be a deviation from them. The
practice required a demurrer within a given time: or the Defendant could not
demur alone ; but must have applied for leave to plead, answer, or demur; not
demurring alone. Most of the cases, that have been stated, are distinet from this;
for in those cases, taking the bill to be true, neither the Plaintiff, nor the Defendant,
had any doubt, that the Plaintiff was entitled to relief. For instance, where a partner,
prays a partnership account, if the partnership is admitted, the relief follows. o,
where the Plaintiff is admitted to be u creditor or legatee, the bill sustaing itself
against any thing, suggesting that no relief is due. But cases in modern times
have said, that, if the Defendant denies some substantive fact, which, if admitted,
would give relief, until the truth of that fact is disposed of, no farther answer shall
be compelled. Many topics of great weight must be disposed of, when that case
comes to be decided ; if it is still open. The Court has got to a species of plea ; which
is, ‘neither a plea, answer, or demurrer; but a little of each. The consequence
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i8, that the Comumission must go to a number of facts ; instead of one; as in the
case of a plea. The late cases, as far as they are authorities, as to which I say nothing
now, establish this ; that if the bill is both by the Plaintiff and the Defendant allowed
to give a right to the relief, if true, the Defendant, not demurring, not denying by
answer the title to relief upon the bill, but negativing one fact positively, says,
the Court, if they will take that fact not to be true, ought not to call for an answer.
In order to make those cases authorities for the Defendants, they must say, that,
taking the case, made by the bill to be true, they deny some leading fact. But that
is not this case.

[294] The principle, upon which I dispose of this question upon the Master’s
Report, is not connected in any degree with the merits of this cause. The question
of merita is not decided by the Maryland Case, which does not touch such a case
a8 this; a foreign independent state. (Barclay v. Russell, 3 Ves. 424, See The
Nabob of the Carnatic v. The East India Company, 1 Ves. jun. 371; 2 Ves. jun.
656; 3 Bro. €. C. 292.) That state was only a corporation under the Great Seal,
dissolved by means, which a Court of Justice was oblized to consider rebellious ;
and then the transfer of the title from the state of Maryland to any other state was a
question, a Court of Justice could look at, us a question of law, only in one way;
and the prineiple was, that the Court could not admit, that the title passed to the
independent states of America by an act which we were obliged to call “ retellion.”
What national justice was to do, after national policy had arranged the relative
sibuation of the countries, was to be decided, and was decided, elsewhere. This
is perfectly different. No civil offence has been committed against this country
by the dissolution of the former government, or the arrangement of the present
government, in Swiltzerland. The question is therefore to be discussed upon great
principles of the luw of nations ; without attending to the situation of the Defend-
ants, as subjects of this country. If it is true, that the Plaintifis have shewn, that
they have no title whatever to the velief (for that is the proposition), the rules of the
Court require a demurrer ; before the Defendant comes here to ask for time to
plead, answer, or demur, not demurring alonse. The projosition is extraordinary,
that a person, in a situation, in which he must answer, and may, and is sometimes
called upon to, state the want of parties, can say, that, as the suit hereafter cannot
be effectual for want of parties, he will not answer at present. I do not understand
the prineiple of that. I do not say, whether the Atiorney General is a necessary
party.

[295] The Defendants applied for lsave to demur alone ; having got themselves
into a situation, in which they could not do that. Then the answer is quite new in
this respect ; that the Defendants, not being allowed to demur to the discovery
or the relief, will discover what they please ; and refrain from discovering the rest ;
putting in an answer that objection both to the discovery and relief, which ought
to have come by demurrer. Upon that ground, refusing this, I cannot be said to
shake any of those decisions.

As to the question, Whether, if o new state was to arvise in Furope, 2 Court of
Justice i8 to take notice of it ; if it does not appear by averment on the record ; or
upon an allegation, according to information and belief, that a revolution has taken
place ; first, those last words are too loose: 2dly, it is not easy to decide, what u
revolution means in a Court of Justice ; for, when a sovereign and the whole nation
give their individual consent to the change, that is in a sense a revolution. There
18 another sense of that word, much more grievous. But I do not know, that I can
give 2 legal construction to such a word, unless a-sense has been put upon it by
authority in this country. My opinion is, that these Defendants must answer.

There is no difference in the other case, except, that the objection ought to come
in a different form; with the observation, that it is too mueh for me to suppose,
that the title, made by the former government, would meet with no attention from
the present government.

The exoceptions were over-ruled.(1)

(1) See Taylor v. Milner, 11 Ves. 41. Faulder v. Stuart, the next case.
The general point, that a Defendant cannot by Answer refuse to answer fully, has
been since decided, See the note, 11 Ves. 425 1 Ves. jun. 293. Inthe Court of Rx-
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chequer, where Kxceptions come immediately before the Court, the rule is the other
way : John v. Dacie, 13 Pri. 632.

[236] Faurper ». STUART. STUART v, FAuLDER. JDes. Tth, 9ih, 1805,
[See Mason v. Wakeman, 1848, 2 Ph. 517.]

Whether o Defendant can by Answer refuse the discovery, insisting that he is not
bound to answer, Quere. The Answer held insutlicient ; as being argumentative ;
and not contuining positive averment, Under the general charge as to the fact
of payment the Plaintiff may interrogate as to all the eircumstances, that go to
prove or disprove the truth of the fuct, as when, where, &c., without particular
charges.

The bill in the first of these causes stated a purchase in 1799, hy the Defendauts
Dandel Stuart and Thomas Georyge Street, from John Parry, of the property and
copyright of The Courier newspaper, in consideration of an anuuity of £400 ; that
in 1801 Street, in consideration of £500, sold & mwotety of his share to the Plaintift
Foulder ; who in 1804 assigned that shave to the other Plaintiffs, Bosanquet and
Co., upon trust to secure the balance of his wccount with them, as bankers ; and
prayed an account of the profits of the paper; and, that the Defendant Sluart
may be decreed to pay one-fourth part, &e., according to the assignment,

The Defendant Stuart by his answer stated the circumstances of his original
connection with Street in publishing the puper; that the annuity to Parry was
made redesmable upon payment of £4000, and, as to & moiety, £2000 ; that certain
conditions were agreed upon between them ; one, that all the profits should be
applied to the redemption of the annuity ; that Street was to subsist on a salavy ;
that, to prevent the introduction of any improper person, it was agreed, that neither
should sell, until an offer made to the other; and it was understood and agreed,
that each was to have the option of purchasing upon the terms any third person
would give, The answer then stated, that all the purchase-money is now puaid,
and the annuity redeemed ; and all accounts between the Defendants settled to
the 13th of April 1804 ; with several other circumstances: that the Defendant
had no notice of the assignments to the Plaintiffs until May 1804, and not from
them until June : that he be[297}lieves, the Plaintiff privately received money
from Street on account of the paper; that the Defendant has received different
sums of money on account of the paper since the 27th of January 1804 ; and he
insists, Sireet hud no right to sell, until he had muade an offer to the Defenduant;
that Sireet never did make that offer. The Defendant therefore insisted upon the
agreement ; and that Faulder could not purchase, nor Sireet sell, except subject
to the equity, under which he held ; and claimed to be entitled to un assignment
of the share, upon the terms under which Faulder purchased ; and, that it is im-
material whether the Plaintifis had notice of the particular terms of the agreement
between the Defendant and Sireet: but under the eircumstances it must be pre-
sumed, they knew, Sireet could not assign without leave of the Defendant, aud
unless he declined to purchase. The answer farther suggested, that the Plaintifis
had not made the affidavit, required by the statute 38 Geo. 1IL. ¢. 78, upon a change
of the property in a newspaper ; and therefore the assignments, being made fraudu-
lently and kept concealed, are veid; and insisted, that for the reasons aforesaid
the Plaintifis have not any right to compel this Defendant to come to any account
for the profits of the said concern, or set forth any account of his receipts or payments
on account thereof.

Exceptions were taken to the answer, for not setting forth, what profits had
arisen since the 27th of January 1804 : and whether the Defendant had not received
and converted to his own uso the whole or part ; and for not setting forth an account
of t{};e money acerued or received since the 13th of April 1804, on avcount of the

rofits,
P The Master reporting the answer insuficient, the Defendant took an Exception to
the Report.

[298] The second cuuse was instituted aguinst the Plaintiffs in the other cause.
The Bill stated the sume sort of case as the answer to the other Bill ; and, charging



