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our said lord the King, (he the said F. S. then being in the same house and in the 
peace of Gad and our said lord the King ;) and so being then and there asse~bled 
and gathered t ~ ~ e t ~ e r ,  they the said G. S. L. D. and E. H. did then and there 
u n ~ a w f ~ ~ y ,  r io~ous~y and routous~y make, and cause atid procure to be made, a large 
fire in the street and highway aforesaid : and in tbe same fire then and there unlaw- 
fully, riotously and routously, did burn, and cause to be burnt, him the said Felix 
Sarrant in effigy : and tbey the said a. S. L, D. arid E. H. then and there uiilawfully~ 
riotoudy, and routously did remain and continue in the street and highway aforesaid, 
near t ~ e ~ r e  &fore~~id,  for a long time (to wit, for the space of two hours and upwards,) 
bollowing, shouting, firing gii~is, squibs, and fireworks, and misbehaving themselves ; 
and otber wrongs to the said B. S. then aad there u n l a ~ f ~ l ~ ~ ,  riotously, and rout, 
ously, did, &e. &e, 

Mr. Morton had (011 Saturday the 30th of May last) moved in arrest of judgmeut : 
for, that only two of the de€end~~its  had been convicted; the “reat having been 
acquitted. Whereas three persons, a t  the least, are necessary to constitute ‘;I riot : 
and as thia is an ~nd~ctmetit  for a riot, and only two are fou~id gui~ty, there Can be no 
judgment giveu against them. 

/la@] And to prove ‘ I  that if several persons be indicted for a riot, and two only 
found guilty, and tbe uthers a11 acquitted, judgment shall be arrested, because a riot 
cannot be committed by two pergons only;” he cited Popham, 202, Harrism v. 
~ ~ r ~ ~ g ~ ,  (the second error asaigned ;) also BEE v. Surlbury, ~ e ~ ~ e s ,  a d  Others, 1 Ld, 
Baym. 484. And if another 
o f f e ~ e  be added in the same count, i t  does not vary the case: so is &ex v, ~0~~~~ 
et 141: 3 Mod. 72. 

Mr. Norton and Mr. Stow iiow ahewed cause, on behalf of Sarrant (a quack doctor) 
the ~ros%cutor, why j u d g ~ e n t  against the ~efendants should not be ~rrested. 

I t  has been objected (‘that it being an indictment for a riot, and no other count 
laid, three persons at least ought to have been found guilty ; or else, it can be no riot.’’ 

But where the iridictment is I‘ that the defendants cum multis alijs committed 
a riot,” there two only may be found guilty, and ju~gment  shall be against tbenr. 
1 Sir J. S. 196, Rex v. ~ ~ ~ ~ r s ~ ~  a d  &me. And so Wolt held in the case of Rm v, 
S ~ d ~ ~ & ~ ,  et Al’.-These two, with others, (six in all,) are here charged : and two of the 
others &re dead, without having been either convicted or ~ q ~ i t t e d .  

Mr. Morton, contra, for the defendant. I n  the case cited from Sir J, S .  196, 
(Res v. Sudhry, €&apesl et AI’ ;) it is supposed (‘that the defendants t o ~ e t h e ~  witb 
other persons unknown, were guilty.” But in the prasent case it does not appear that 
any others were guilty, besides these two j for here is no ~ndiK~g tu to the two dead 
persons. 

Lord ~a~afield-Six were indicted ; two of them are acquitted; two are dead, 
untried. The jury have found these two to be guilty of a riot ; ConsequeIitly it mus6 
have been together with those two who have never been tried ; as i t  could not other- 
wise have been a riot. 

2 Sa&. 595, and 1% Mod. 262, a11 S. C. in point. 

Per Cur. Rule d ~ s ~ ~ a r ~ ~ .  
The end of ~ichae lmas  term, 1761, 2 C. 3. 

REX 218rm BARKER, ET AL’. S ~ t u r d a y ~  23d Jan. 1762. [S .  a. I B1. 300, 352.1 
~ a n d a ~ u s  lies to trustees ta admit a disseoting teacher. 

Qn Wednesday 10th of June 1761, Mr. Nortori moved for a mandamus to be 
~ ~ r e ~ t e d  to the s ~ r ~ ~ v i n ~  trustees ui~der a deed of release made by one Charles ~ i ~ s ~ ~  
to John Enty a dimenting minister a t  Plymouth, and other trustees, settling a then 
new-built meeting-house, garden, &e. upon the said trustees in trust (amongst other 
things) “ to  suffer the meeting-house to be for the public worship of God by such 
c o n ~ r e g ~ i o ~  of Protestant Dissenters comtnoaly called Pr8s~yte~ans ,  as should sit 
under and attend the mii~istry of the said Mr. Johri Enty or such other Presbyterj~iI 
miriister or ministers 8s should in his and their room successively, in all times therk 

* The fact was, that two died, two were acquitted, and two convicted. 
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coming, be, by the members in fe l~o~?ah~p of the said or such like con~regatjon or 
c o n ~ ~ ~ t ~ o n s ,  r e g ~ ~ ~ r ~ y  and fairly chosen aid appointed to be the minister, preacher 
or psstor, to preach in the said meeting;” requiring them to admit chn8topher 
Menda to the use of the pulpit thereof, as pastor, minister, or preacher there ; he the 
said Ghristopher Mends being duly elected tbreto. 
He produced an  affidavit of the facts, and of Mr. Mend’s electian : and of demand 

and refusal of the use of the rneeti~~g-houae; and he cited the * case of B z  v. Bhm,  
P, and Tr. 1760, which was a m a n d a ~ u ~  to restore William Langly to the oflice of 
curate of a chapel ; and the rule was made absolute upon this priirciph, that where 
there is B temporal right, this “ Court will assist by mandamus.” 

Lord Mansfield took this opportunity of declaring, that the Court had thought of 
that ease of the curate of the chapel of Calton, since the deterrnin~tioti of it, as well 
as before; and they were j32663 thoroughly satisfied with the grounds aod principles 
upon which that m a n ~ a m u ~  was graItte~. 

Where there is a right to execute an oEce, perform a service, or exercise a 
franchise ; (more especially, if it be in a matter of public concern, or attended with 
profit;) and a person is kept out of possession, or ~isposse8sed of such right, and has 1110 
other specific legal remedy ; this Court ought to assist by a mandamus ; upon reasons 
of justice, as the writ expresees--l\ros A. B. debitam et festinam justitiam in hac parte 
fieri volantes, ut est justum ; ” ancl rrpon reasons of public policy, to preaerve peace, 
order, and good ~overRment. 

The ~nter~osizIg this writ where there is $10 other specific remedy, is greatly for 
the benefit of the subject and the adv~~cemet i t  of justice. The apeedy decisiota of the 
question, in that case which has been mentioned, by an immediate trial in a feigiied 
issue shevs it. 

This case is not indeed quite the same as that was; but still it is reasonable to 
grant a role to shew cause. 

On Monday, 23d ~ovember  1161, Mr. Thurlow and Mr. Dunning shewed cause 
ageinat the ~ n ~ a m u s .  

They controverted, by affidavit, tbe election of Mends ; and endeavoured to support 
the election of Mr. Hanmer, whom the ~rustees had put into possession. 

“he majority of the congregation eeemed to be on the side of Mends : tha trustees 
espoused Harimer, and meant to maintain him witb a high hand. 

There was no colour for the election of Hanmer : and that of Mends wag liable to 
objaation~. 

This contest had raised great animosity, spirit, and obstiuacy ; especia~~y in those 
wha were for Harimer; and as they thought their strength lay in throwing obstacles 
in the way of any (more especially a speedy) redress, as Hanmer was u ~ h a ~ d e n  and 
maintained in possession by the truatees ; their counsel, with great earnestness ancl 
ability, argued sgainst making the rule absolute for a mandamus ; and contended that 
it wuld not be 

A mandamus ‘‘ t;o admit ” goes no further (they said) than to give a legal ~ s s e ~ s ~ o r ~  
where otherwise the [la?] party would be without remedy, And to prove the dis- 
tinction between a mandamus to admit and a mandamua to restare to a former 
~ossession- the^ cited the ease of Res v. DeaR awi C~~~~ of ~ ~ ~ ~ ~ ? ~ ,  1 Sir J. S. p. 538, 
per Pratt. “ A  mandamua to admit is only to give a legal, not an actual possession; 
though in a mandamus to restore, the Court will go further.” 

But here, another person (Mr, Hanmer) is i n  possession : and Mr. Mends never has 
been 80, Bent i s  no legal right: and this ~ o u r t  can not take uotice of trusts, so a8 
t O  give relief, upon a11 e ~ u i t ~ b l e  title only. Nor is this g e ~ i t i ~ m a ~  the cestuy qui  trust : 
at moat, his title is only e q ~ ~ i ~ b l e .  

Lord MaRsfield-A mandamus is a ~rerogative writ j to the aid of which the subjeat 
is intitled, upon a proper case previously shewn, to the satisfaction of the Court;. 
The original nature of the writ, and the end for which it was framed, direct upon 
what occsqions it should be used. It was intro~uced, to prevent disorder from a 
failure of jnstice, and defect of police. Therefore i t  ought  to be used upon all 

to admit,” where another was in possesaioii. 

* Vide ante, p. 1043 to 1046. [And qu. if there ought not to have been an 
a ~ d a ~ t  that the prosecutor was q u ~ ~ i ~ e ~ ,  and the meeting house regist%red ~ c o r d i r i ~  
to the Toleration Act 1 W. & M. e. 18. 2 Durn. 180, 
299. 3 Dum. 511, 649.1 

See also 1 Durn. 398, 399. 



3 BORE& lS8. REX V. BARKER 825 

o c ~ a s i ~ n s  where the law has e s ~ b ~ ~ s ~ e d  no specific remedy, and where in justice and 
good ~ ~ v e ~ n m e n t  there ought to be one. 

Within the last century, it has been liberally interposed for the benefit of the subject 
and advrrnoemsnt of justice. 

The value of the matter, or the degree of its i ~ p o r ~ n c e  to the public potice, 18 
not s ~ u ~ u l o u s I y  weighed. If there be a right, and no other specific remedy, this  
shouid not be denied. 

Writs of ~ a n d a ~ u s  have been granted, to admit 18eturers, clerks, sextons, and 
scavengers, &c. to restore an alderman to precedency, an attorney to practice in an 
Inferior Court, &o. 

Siriee the Act of Toleration, it ought to be extended to protect an endowed pastor 
of Protestant Risse[~ter~; from ~ ~ a I o g y  and the reason of the thing. 

The fight itself being recent, there can be no direct ancient precedent : but every 
case of a lecturer, preacher, schooImaster, curate, chaplain, is in point. 

The deed is the fouiidation or en~owment of the ~ s t o r s h i p ,  The form of the 
i n s t r ~ m e u ~  is necessarily by way of trust : for, the meetinghouse, and the land uporl 
112681 which it  stands, could not be liniited to Enty and his succaaaors. Many 
lectureship atid other offices are endowed by trust-deeds. The right to the function 
is the substance, and draws after it every thing else as appL~rtetlaIlt thereto. The 
power of the trustees is merely in the nature of an authority to admit. The  US^ of 
the meetinghouse and pulpit, in this case, follows, by necessary consequence, the 
right to the function of minister, preacher, or pastor ; as much as the insignia do the 
offica of a mayor : or the custody of the books, that of a town-clerk. 

Mr. Just. Wilmot-It has been grauted in the Case of scavengers. I t  is a preroga- 
tive writ, arid shall be granted to ampliate justice, and to preserve a right ; where 
there is no specific, legai remedy ; where no assize will lie. 
Mr. Just. Faater-Here is a legal right. Their ministers are tolerated and 

allowed : their right is established, therefore is a legal right, and as much as ally 
other legal right. 

The Court proposed an issue to try ‘‘ wh&er Mr. Hanmer # was or was not duly 
elected;” as the cheapest and best way to put it ill. 

It was then adjourned to the first day of this present Hilary term, in orderthat 
the parties might give art answer, “whether they wouId agree to  this issue; or 
“ whet~er  they would agree to  proceed to a new election : ’I and the parties themselves 
to be consulted, and make their election. 

But ~ f t e r ~ v ~ r c ~ s ,  {on Tuesday 24th ~ o v e ~ b e r  1761,) Lord ~ a n s ~ e l ~  proposed and. 
made an alteration in the rule to be drawn up in this case : which alteration he judged 
to be necwsary, as Mr. Hanmer himself was 110 party to this litigation about the 
mandamus. 

He therefore directed i t  to be drawn up to the followiug effect, (and indeed gave 
the very words ;) viz. 

It is ordered, that the first day of next term be given to Pentecost Barker, 
Richard Uunning, Philip Cockey, and EIiM Lang, to shew cause why a writ of 
rn~1ida~us should not issue, directed to them, requiring them to admit C~ristopher 
Mends to the use of the pulpit in a certain meeting-house appointed for the reljgious 
worship of Protestant Dissenters commonly called Presbyterians, in Plymouth in the 
county of Devon, BS pastor, minister, or preacher there. And it  is further ordered, 
that they [126Q] the said Pentecost Barker, Eichard ~ u ~ r i j ~ ~ g ,  Philip Cockey, atid 
Ehas L a n  , da a t  the same time acquaint this Court “whether they insist upon the 

prmeed to a [few election of a minister, pastor, or preacher there ;” the prosecutor 0; 
this rule having declared his consent I ‘  to wave his claim, in order to a new election. 
And it is further ordered, that notice of this rule be given to the said John Hatimqir ; 
to the intent that be may be heard, as he shall he advised ; and that he may acqualnt 
this  Court (‘ whether he insists upon the vatidity of his election,” and ‘‘ whet~ar  he is 
willing to have i t  tried in B feigned issue,” 

hlr. Tburlow rand Mr. ~ u n r ~ i n g  now give an answer, by d ~ r e c ~ o n  of their clients, 
“ that Pentecost Barker, Richard Durrnirg, Pbilip Cockey, and Elias Lang, do insist 

* N.B. This Mr. Hanmer was in possassion, and claimed to be duly elected to the 
game ministry or pastorship. 

validity o f the election of John Hanmer ;” and if not, ‘‘ whether they are wiI1ing to 



upon the vaiid~ty of the eleckion of John ~ ~ n m e r  ; and that they are not w i ~ ~ i n g  to 
F r o ~ e d  to s new election, &a. and that %he said John Hanmer does insist upon the 
validity of hia election, and is not willing to have i t  tried in B feigned issue,” 

After which Mr. ~ h u r ~ o w  and Mr Dunning were heard again, in g ~ ~ e r a ~  i and 
~rgued  stFenuously a~a ins t  granti~ig a m ~ n d a ~ u s .  They knew, the election of Hanmer 
~ u l d  nob be aupparted upon a trial. The election of Mends seemed tisble to objection 
as irreguhr. But, if the matter was proper for a mandamus, they were aware that in 
case Rejt~er waa e ~ e c t e ~ ,  the ~ a u r t  would issue a ~ a n d a m u s  c c  to proceed to an eIect~on :” 
in which m e ,  the majorj t~ of the oongr tion were inofined to Mends. The trustees 
t~erefore  obst~nately persisted in oppos a rnandxamus and refusing a trial. 

Lord M a ~ s ~ e I d - ~ v e ~ y  reason conc here, for grar~ting a  anda am us. We have 
c o ~ i s j ~ e r ~ d  the matter fuUy : and we are a11 clearly far granting it. 1 have made a 
coIIaction of cases o s  this subject, since the last argument : but I have i t  not here, a t  
preeent. 

Hare is a f u n c t ~ o ~ ~  with 8 m 0 1 ~ m e n ~  ; and no s p e ~ i ~ c  legal p e ~ ~ y .  The righc 
~ e p ~ n d s  upon e~ection : which interests all the votera, The question is of a nature to 
inflame men’s p ~ ~ ~ o n s .  The refusal to try the election in a feigned isaue, or proceed 
to a new e~ection~ proves a d e ~ r ~ ~ n e ~  ~urpose of violence. ShouId the Cottrt deny 
this r e ~ d ~ ,  the ~ ~ ~ g r e ~ a t ~ ~ ~  may be t e ~ ~ t e ~  to resist  ice by fame : a diapute 
(‘ who shall preach Christian charity,” may raise implacable feuds and animosities ; 
[lHQ] in breach of the public peace, to the reproach of Government, and the scandal 
of re~i~ ion.  To deny this writ, woirld be p u t t j ~ g  Protesta~t  ~ i a se t~ te r s  and their 
re~~gious WOr8h~~, out of the ~ r ~ t e e t ~ o z j  of the law. This case is i ~ t t ~ t ~ ~  to that pro- 
tection ; aad can not have it in any other mode, than by granting this writ. 

The ~ e f e n d ~ n ~  have refused either to go to a new election, or to try it in x 
feigned issue, 

we were, ali of opinion, when a trial was proposed ta them, that a rnandamtis 
aught to issue, in  Case of a refusaI. Their answer ought to be put into tbe rule, as 
pre€atory to it : and I do this, with a view that their refusal may be a ~ ~ t ~ e n t i e a ~ l ~  
given in evidence to the jury, upon a trial. 

Many cases have gone as far as this, or farther. 
Mr. Justice Dsnison, Mr. Justice Foster, and Mr. Justhe ~ j I m o t ,  all declared 

t h e ~ s e ~ ~  of the same opinion. 
Tha Court ordered a mandamus to issue, v. post, pa. 2319, 1380, 28th April 1763, 

REX m r a s  HEYDON, AND POUR UTBERS, M o n ~ a y ~  25th Jan, 176% [I Black. 351r 
A joint ~ ~ ~ f o r m a ~ ~ o 1 ~  against several on d is t~~lc t  PUk381 will not be 

“Sir Fietcher Nortan shewed cause on behalf of the prosecator, why the pro- 
ceedings upon this joint i~iformatio~~ shouId not be s t a~ec~ ,  with costs to be paid 
by the ~ r ~ e c u ~ o r ;  for that five sepa~ata rules “for one or more j ~ i € o r ~ a ~ ~ ~ r t ~  
ag&iusk each defendant ’’ ara consolidated into this one joint inlorruatiorr, without any 
rule for aueh II joint i ~ ~ f o ~ r n & ~ ~ o n  against ail of them, 

Mr. Serjeant Nares, cotitra, insisted that by the practice, this can not be dorte ; 
nor does the present rule justify it, 

Mr. Athorpe (secondary) being asked, coricurred with Mr, Serjeant Nares, ‘%that 
there was no a u t ~ o r i ~ ~  by any rule? or by the practice, for filing this a m  joiiit 
~ n € o r ~ a t ~ o ~  &gaitist all the defendar~~.” 

Sir Fletcher Norton replied, that if the offence be joint, [l2?13 there may be a 
joint information. 

Lord ~ a n s ~ e I d - ~ u t  the q~estioti is, whether i t  can be done upon these se vera^ 
asd distinct rules, which were taken upon the motion of several different gentlemen, 
who only applied for one or more informations against each defendant, but without 
any general motion for a joint ~ n f o r ~ a t i o n  again~t them all. 

Sir Flet~her ~ o r t o i I - ~ t  must be a l ~ o ~ e ~ ,  I agree, that one man’s guilt is not the 
guilt of another; but this cam is a joint act of bribery, upon which we can COKkViCt 

356, 404.) 
g r ~ n t e ~ .  

* Mr, Norton was this day ~ I ~ ~ ~ h t e d ,  and made SoIi~itor General. 


