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REX versus HELLING ET AL. 
Wednesday for appointing overseers good. 

Mr. Coxe and Mr. Dunning shewed cause against quashing an order made upon 
Easter Wednesday 1766, by two justices (Luke Robinson and Joseph Girdler, Esqrs.) 
appointed the defendants overseers of the poor of St. Andrews Holborn above the 
Bars, and St. George the Martyr. 

It has been objected, that this is not an appo in t~en t  under the statute of 43 Eliz. 
e, 2, being e *  for thie present year 1766.” 

Answer-But this is the usual form in this parish. And the order says, “and to 
do all aach things aa their duty requires;” that is, (amongst other things) to stay in 
their office till others are appointed. 

Sir Fletcher Norton and Mr. Walker, contra, argued for quashin the order. 

the overaeers are to be nominated yearly, and this Act giving a jurisdiction, they are 
obliged to conform exactly to it. Consequently, they can nominate only for a year ; 
(neither more nor leas). 

Whereas thie appointment being made on Easter [l906] Wednesday, and appointing 
them for t h e  year 1766, they were not obliged nor authorized or intitled to continue 
any longer than the end of the year 1766. 

Lord Mansfield-The real objections, I take it for granted, are not before the 
Court. 

The only question before us is ‘ewhethe~ the order is good upou the face of it, 
or not.” 

Now this order plainly means the overseer’s year: and that year is from Easter 
1768, to Easter 1766. You would make it bad, by understanding it to mean the year 
of our Lord. But you can not construe this order to be a bad one, by understanding 
it so : for it manifestly means quite another sort of year. 

Friday, 9th May, 1766. Order made 011 Easter 

They admitted, they could not go out of the order. But by 43 5 lie. c. 2, sect. 1, 

It is not an appointment for a year. 

Mr. Justice Wilmot was silent, being a prishiouer. 
Mr. Justice Yates was absent. 
MP. Justice Aston concurred with Lord Mansfield ; and said, that if the construc- 

tion may ba taken two waye: one of them making the order good, the other making 
it bad ; be should take it in the senee that would make it good. Wherefore 

Per Cur.--Rule discharged. 
Order affirmed. 

REX verm INHABITANTS OF ECCLESALL BIERLOW IN SHEFFIELD. 
Monday 11th May, 1766. 

8ss this case a t  large in the quarto-edition of my Settlement-Cases, No. 180, 
pa. 563. 

CARTER vt*r9tls BOEFIM. 1766. [S. C. 1 B1. 593.1 Concealment will avoid a 
policy of assurance. 

Principle applied, 
Hamowsr v. Hutchimm, 1870, L. R. 5 Q. B. 590. Observation adopted, G a d y  v. 
Adelaide Assurance Company, 1871, L. R. 6 Q. B. 756. Dictum discussed, Dmenpwt 
v. ~~~~r~~ 1886, 54 L. T. 344. Referred to, ~~~y v. ~~ a d  ~ ~ t ~ ~ e s ~ e ~ ~  
R a ~ ~ ~ y  ~ ~ ~ ~ y ,  1873, L. B 8 Ex. 231. Dictum adopted, Bristol, &e., Aerated Bread 
Cmpanyv. Maggs, 1890,44 Ch. D. 622. Referred to, Seaton v. Beath [1899], 1 Q. B. 

A. C. 135. 

LDiscuased and approved, Bales v. Bm‘t t ,  1867, L. R. 2 Q. B. 608. 

Adopted, Gedge v. Royal Asmrance Corpmution [1900], 

This was an a s s u r a n c ~ ~ u s e ,  upon a polioy underwritten by Mr. Charles Boehm, 
The insurance waa made by 

El9061 It was tried before Lord Mansfield at Guildhall : and a verdict waa found 

On h t u r d a y  the 19th of April last, Mr. Recorder (Eyre,) on behalf of the defen- 

of interest, or no interest : without benefit of salvage. 
the plaintiff, for the benefit of his brother, Governor George Carter, 

for the laintiff by a special jury of merchants. 
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darrt, moved for a new trial. 
suflcien tlg disclosed.” 

to be left with Lord Manafield. 

Eis objection was, $‘that circum~tances were not 

A rule was made to ehew cause : and copies of letters and deposit~ons were ordered 

N.B. Four other clauses d e ~ r i ~ e d  upon this. 
The counael for the plaintiff, viz. Mr. Morton, Mr. Dunning and Mr. ~ a l I a c e ,  

shewed cauee on Thursday the firet of this month, 
Lord Mansfield eeported the evidenee-That it was an action on a policy of 

insurance for one year: viz. from 16th af October 1759 to 16th October 1760, for 
the benetit of the Governor of Fort Mar~borough, George Carter, against the loas of 
Fort Marlborough in the island of Sumatra in the East Indies, by its being taken by 
a foreign enemy. The event happened: the fort was taken, by Courtb D’Estaigne, 
within the year. 

The first witness was Cawthorne, the po~icy-broker, who produced the memowndum 
given by the governor’s brother (the plain~iff~ to him: and the use made of these 
instructions was to shew that the insurance was made “for the benefit of Governor 
Carter, and to insure him against the taking of the fort by a foreign enemy.” 

Both sides has been long in Charleery : and the Chancery-e~ider~ce on both sides 
was read at the trial. 

It was objected, on behalf of the def0ndant, to be a fraud, by concea~ment of 
circumstances which ought to have been disclosed ; and particularly, the  weaktiess 
of the fort, and the probability of its being attacked by the French: which con- 
cealment was offered to be proved by two letters. The first was a letter from the 
governor to his brother Roger Carter, his trustee, the plaintiff in this cause: the 
second wa8 from the governor to the East In~i~-Company,  

E19071 The evidence in reply to thir objection consisted of three depositions in 
Chancery, setting forth that the governor had 20,0001. i t t  effects : arid only ineured 
10,0001. and that he waa guilty of no fault in defending the fort. 

The first of these depositions was Captain Tryon s : which proved that this was 
tiot a fort proper or designed to resist Euro ~ & n  enemies : but only calculated for 

oBce is not r n ~ l i ~ e y ~  but only mercanti~e; and that Fort Marlborough is only a 
subordinate factory to Fort St. George. 

There was na evidence to the contrary. And a verdict was found for the plaintiftl 
by a special jury. 

After his Lordehip had made his reportt- 
The counsel for the plaintiff proceeded to shew cause against a new trial. 
They argued that there was no such ~ t ~ c e a l m e n t  of cjrcumstances (as the ~eaknese  

of the fort, qtr the prQbability of the attack,) ae would amount to a fraud s u ~ c i e n t  to 
vitiate this contract : all which circumstances were univeraally known to every 
merchant upon the exchange of Londan. And all these circumstances, they mid, 
were fully considered by a epecial jury of merchants, who are the proper judges of 
them. 

And Mr. Dunning laid it down as a rule--“ that the inaured is only obliged to 
diaoover facts; not the ideas or speculations which he may entertain, upon such 
fact*.’7 

They eaid, this insurance, was in reality, no more than a wager ; whether the 
French would think i t  their intereet to attack this fort ; and if they should, whether 
they would be able to get a d i p  of war up the river, or not.” 

Sir Flekher Norton and Mr. Recorder (Eyre) argued, contra, for the defendant 
{the u~er -wr i te r ) .  

They j~ ia ted ,  that the ~ n s ~ r e r  has a right to know as much as the insured himself 
knows. 

They alledged too, that the broker is the sole agent of the insured. 
1908f These are general, universal principles, in all insurances. I hen they proceeded to argue in support of the present objection. 
Ths broker had, they said, on being c r o ~ - e x a ~ i n e d ,  owned that he did not believe 

that the insurer would have meddled with the insurance, if he had seen these two letters. 
All the circums~ncee ought to be discloeed. 
This wager is not only ((whether the fort shall be attacked :” but “ whether it 

shall he attacked and taken.” 

But first, 

defence against th0  natives of the island of ps u ~ a t r a ~  and also that the gover~orJs 
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Whatever really increases the risque ought to  be disclosed. 
Then they entered into the particulars which had been here kept concealed. And 

they insisted strongly, that the plaintiff ought to have discovered the weakness and 
absolute indefenci~ility of the fort. I n  this case, as against the insurer, he was 
obliged to make such discovery, though he acted for the governor. Indeed, a governor 
ought not, in point of policy, to be permitted to insure at  all : but if he is permitted 
to ittsure, or will insure, he ought to disclose all facta. 

I t  can not be supposed that the insurer would have insured so low as 41. per cent. 
if be had known of these letters. 

It is begging the question to say, ‘(that a fort is not intended for defence against 
an enemy.” The supposition is absurd and ridiculous. It must be presumed that it 
was intended for that purpose : and the presumption was ‘I that the fort, the powder, 
the guns, PEc. were in a good and proper cor~d~tio~~.’’ If they were not, (and it is 
agreed that in fact they were not, and that the governor knew it,) i t  ought to have 
been disclosed. But if he had disclosed this, he could not have got the insurance. 
Therefore this was a fraudulent concealment : and the under-writer i s  riot liable. 

It doea not follow, that because he did not insure his whoie property ; therefore 
it is good for what he has judged proper to insure. We might have his reasons for 
insuring orrly a part, and not the whole. 

his is a motion for a new trial. 

;I=. advisare vult. 

In support of it, the counsel for the defet~dant contend, 

19091 Lord M a n s ~ e ~ d  now dolivered the resolution of the Court. 

that some c i r c u ~ s ~ n c e s  
in the knowledge of Governor- Carter, not having been mentioned at  the time the 
policy was underwrote, amo~int to a concea~men~, which ought, in law, to avoid the 
policy.” 

The counsel for the plaintig insist, ‘‘ that the not mentioning these particulars, 
does not amouiit to  a coI~cealment, which ought, in  law, to avoid the policy : either 
as a fraud ; or, as varying the contract.” 

1st. It may ba proper to SRY something, in general, of concealmetits which avoid 
a policy. 

2dly. To s h t e  partioul~rly the case now under CoIiside~ation. 
3dly. To examine whether the verdict, which finds this policy good although the 

particulars objected were not mentioned, is well founded. 
First. Tnsurance i s  a contract upon speculation. 
The special facts, upon which the contingent chance is to bc computed, lie most 

commonly in the knowledge of the insured only: the under-writer trusts to his 
representation, and proceeds upon confidence that he does not keep back any circuni- 
stance in his know~edge, to mislead the under-writer into a belief that the circumstance 
does riot exist, and t o  induce him to estimate the risque, as if i t  did not exist. 

The keeping back such circumstance is a fraud, and therefore the policy is void. 
Although the supprcssior~ should happen through mistake, without any f ra~dulent  
intention ; yet still the under-writer is deceived, and the policy is void ; because t h e  
risque run is really different from the risque u t~de r s too~  and intended to be run, at 
the time of the a ~ r e e m e u t ~  

The policy would equ&ljy be void, against the under-writer, if he conceaIed ; as, if 
he i ~ ~ u m d  a ship on her voyage, which he privately knew to be arrived: and itit 
action would lie to recover the premium. 

[1910] The governing principle is & p p ~ i ~ b l e  to all contra~ts and deaiirigs. 
Goad faith forbids either party by coocealing what he private1 knows, to  draw 

the other into a bargain, from his jgnorance of that fact, and lis believing the 
contrary. 

But either party may be itrnocently silent, as to grounds opeti to both, to exercise 
their judgment upon. Aliud est cetare; aliud, tacere; neque enim id est celare 
quicquid reticeas ; sed cum quod tuscias, id ignorare emolumenti tui causa velis eos, 
quorum intersit id scire, 

This definition of coucealment, restrained to  the efficient motives and precise 
suhfezt of any  ont tract, will generally hold to make it void, in favour of the party 
misled by his i ~ ~ o r a n c e  of the thing concealed. 

There are many matters, as to which the insured may be innocently silent-he- 
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need not mention what the under-writer knows-~cientia u t r i i ~ ~ u e  par pares contra- 
hentes faait. 

An u n ~ e r - ~ ? ~ t e r  can not insist that the policy is void, because the insured did not 
tell him what he mtuafty knew ; what way soever he came to the k~iowledge. 

The insured need not mention what the under-writer ought to know i what he 
takes upori himself the k i ~ o w ~ e ~ g e  of; or what he waves being informed of. 

The under-writer rreeds not be told what lessens the risque agreed arid utiderstood 
to be run by the express terms of the policy. He needs not to be told general topics 
of specu~ation : as for ~ns~nce -The  u~ider-writer is bound to knaw every cause which 
may o c c ~ i o 1 ~  natural perils; as, the d ~ ~ c u l t y  of the voyage-the kind of seasons 
-the probab~iity of lightning, hurricanes, eart~quakes, 6c. He is bound to know 
every cause which may occas~on political perils; from the ruptures of States from 
war* and the various operatiot~s of it. He i s  bound to know the probabil~ty of safety, 
from the contiriuance or return of peace ; from the imbeciIity of the etiemy} through 
the weakness of their counsels, or their warrt of stre~igth* Irzc. 

If an under-writer insures private ships of war, by sea and on shore, from ports to 
ports, and places to places, any where-he needs not be told the secret ~t~terprizes 
[18113 they are destined upon; because he knows some expeditio€i must be in view ; 
and, from the nature of his coiltract, without being toid, he waves the ir~formation~ 
If he insures for three years, he needs not be told any circumstance to shew i t  may 
be over in two : or if he insures a voyage, with liberty oE deviation, he needs not be 
told what tends to shew there will be no deviation. 

Men argue diffe~e~itIy~ from natural pttenomentb, and political appearances : they 
have differer~t capac~tiesy different degrees of knowledge, and different intelIigence. 
But the means of ~tiformation and judging are open to both : each professes to act 
from his own skill arid sagacity ; and therefore neither needs to com~~unicate to the 
other. 

The reason of the rule which obliges part~es to d~sclose, is Lo prevent fraud, and 
to e n ~ o u r ~ e  good faith. It is adapted to Buch facts as vary the nature of the 
contract ; which one privately knows, and the other is ignorant of, and has no re8son 
to suspect. 

The question therefore must always be c G  whether there was, under all the cir- 
c ~ i m s ~ n c e s  at the time the policy was under-writtei~, a fair represcr i~t~on ; or a 
coi~cEal~ent ; fraudulent, if designed ; or, though not desigried~ varying materially the 
object of the policy, and changing the risque understood to be run.” 

This brings me, in the second place, to state the case now under corisi~eration. 
The policy is against the loss for Fort ~ a r ~ b o r o u ~ ~ ,  from being destroyed by, 

taken by, or surrendered unto, any European enemy, between the 1st of October 
1799, and 1st of October 1765. It was under-written on the 9th of May 1760. 

The under-writer knew at  the time, that the policy was to indemnify, to that 
~ ~ o u n t ~  Roger Carter the Governor of Fort ~ar lborough,  in case the event insured 
~ ~ a ~ ~ s t  ~ b o ~ I d  h a ~ ~ e t ~ .  The goverIIor’s iIistructiorIs for the irisurarice, bearing date 
at Fort ~ a ~ I b o r o u g h  the 22d of S e p t e ~ h e r  1759, were laid before the u(iderwr~tee. 
Two actions upon this policy were tried before me in the year 1162. The defendants 
then knew of a letter written to the East India ~ompany ,  which the Company offered 
to put into my bands; hut would not deiiver to the parties, because i t  ~ n t ~ n e d  
some maLters which they did not thiiik proper to be made public, 

[1912J An objection occurred to me a t  the trial, ‘‘ whether a policy agaix~st the 
1098 of Fort Marlborough, for the benefit of the governor, was good;” upoii the 
principle which does not allow a sailor to insure his wages. 

€%ut; conaidering that this place, though caIled a fort, was really but a factory or 
settlernent for trade : and thiat he, though called a governor, waa really but a merchant 
--considering too, that the law allows the captain of a ship to iusure goods which 
he has on board, or his share in the ship, if he he a part-owner ; and the captain of a 
privateer, if he be a par~owIier, to insure his share-considering too, that the objection 
did not lie, upon any groui~d of justice, in the mouth of the under-writer, who knew 
him to be the goverriory at the time he took t.he premium-and as, with regard to 
pririciples of public convenience, the case so seldom happ~ns} (I riever saw one before,} 
any danger from the example is little to be apprehended-I did not think myself 
warr~nted* upon that point, to Iionsuit the p~aii~tiff; espec~ally too, as the objection 
did not come from the Bar. 
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Though this point was mentioned, i t  was not insisted upon, a t  the last trial : nor 
has i t  been seriously argued, upori this motiou, as sufficient, alone, to vacate the policy : 
and if  it  had, we are all of opinion ‘ I  that we are not warranted to say it is void, upon 
thia account. 

Upon the plaintiff‘s obtaining these two verdicts, the underwriters went into a 
Court of Equity; where they have had an opportunity to sift every thing to the 
bottom, to get every discovery from the governor and his brother, and to examine any 
witnesses who were upon the spot. At last, after the fullest iuvestigation of every 
kind, the present action came on to be tried at the sittings after last term. 

The plaintiff proved without contradiction, that the place called Bencoolen or Fort 
Marlborough is a factory or settlement, but no military fort or fortress. That it was 
not established for a place of arms or defence against the attacks of an European 
enemy; but  merely for the purpose of trade, and of defence against the natives. That 
the fort was only intended and built with an intent to keep off the country blacks. 
That the only security against European ships of war, consisted in the difficulty of the 
entrance and navigation of the river, for want of proper pilots. That the general state 
and condition of the said fort., and of the stretigth thereof, was, it1 general [1913] well 
known, by most persons conversant or acquairtted with Indiati affairs, or the state 
of the Company’s factories or settlements ; arid could not be kept secret or coticealed 
from persons who should endeavour by proper inquiry, to inform themselves. That 
there were no appreheneions or intelligence of any attack by the French, until they 
attacked Nattal in Feb. 1760. That on the 8th of February 1760, there was no suspicioii 
of any design by the French. That the governor then bought, from the wittless, 
goods to the value of 40001. and had goods to the value of above 20,0001. and theri 
dealt for 50,0001. and upwards. That on the 1st of April 1760, the fort was attacked 
by a French man of war of 64 guns and a frigate of twenty guns under the Courit 
D’Estaigiie, brought in by Dutch pilots ; unavoidably taken ; and afterwards delivered 
to the Dutch ; and the prisotiers sent to Batavis. 

On the part of the defendant-after all the opportunities of iuquiry, no evidence 
was offered, that the French ever had any design upori Fort Marlhorough, before the 
end of March 1760; or that there was the least intelligence or alarm “that  they 
might make the attempt,” till the taking of Nattal in the year 1760. 

They did not offer to disprove the evidence, that the governor had acted, as in 
full security, loug after the month of September 1759 ; atid had turtied his money 
into goods, so late as the 8th of February 1760. There was 110 attempt to shew that 
he had not lost by the capture very considerably beyond the value of the insurance. 

But the deferidant relied upoii a letter, writteti to the East India Company, 
bearing date the 16th of September 1759, which was sent to Euglaud by the “Pitt ,” 
Captain Wilson, who arrived iii May 1760, together with the instructiotis for iusuririg ; 
and also a letter bearing date the 22d of September 1759, sent to the plaintiff by the 
same conveyance, and a t  the same time, (which letters his Lordship repeated).* 

They relied too upon the crosa-examination of the broker who negotiated the 
policy, “that, in his opinion, [I9141 these letters ought to have been shewn, or the 
contents disclosed ; and if they had, the policy would not have been under-written.” 

The defendant’s counsel contended a t  the trial, as they have done upon this 
motion, 

1st. Because the state and condition of the fort, mentioned i n  the governor’s letter 
to the East India Company, was not disclosed. 

2dly. Because he did riot disclose, that the French, not being in a conditiori to 

that the policy was void.”- 

* The former of them notifies to the East India Company, that the French had 
the preceding year, a design on foot, to attempt taking that settlement by surprize ; 
and that i t  was very probable that they might revive that design. It confesses and 
represents the weakness of the fort : its being badly supplied with stores, arms and 
ammunition : and the impracticability of maintaining i t  (in its then state) against an 
European enemy. 

The latter letter (to his brother) owns that he is “now more afraid than formerly, 
that the French should attack atid take the settlement ; for, as they can not muster 
a force to relieve their friends a t  the coast, they may, rather than remain idle, pay us 
a visit. It seems, that they had such an intention, last year.” And therefore he 
desires his brother to get an insurance made upon his stock there. 
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relieve their friends upon the coast, ware more likely to make an attack upon this 
settlement, rather than remain idle. 

Ydly. That  he had not disclosed his having received a letter of the 4th of February 
1759, from which i t  seemed that the French had a design t.0 take this settlement, by 
surprize, the year before. 

They also contended, that the opinion of the broker was almost decisive. 
The whale was laid before the jury ; who fouiid for the plaintif€. 
Thirdly-It remains to consider these objections, and to  examine whether this 

verdict is well foutided.” 
To this purpose, i t  is necessary to consider the nature of the contract, at the time 

i t  was entered into. 
The  policy was signed in May 1760. The contingency was ‘Lwhether Fort 

Marlborough was or would be taken, by an European enemy, between October 1759, 
and October 1760.” 

The computation of the risque depended upon the chance, “ whether any European 
poser  would attack the place bp sea.” 

The under-writer a t  London, in May 1760, could judge much better of the 
probability of the contingency, than Governor Carter could a t  Fort Marlborough, in 
September 1769. He 
knew what naval force the English and French had sent to the East Indies. He knew, 
from a comparison of that force, whether the sea was open to atiy such attempt by 
the French. H e  knew, or might know every thing which was known a t  Fort 
Marlborough iti September 1759, of the general state of affairs iri the [1916] East 
Indies, or the particular coriditiori of Fort Marlborough, by the ship which brought 
the orders for the insuratice. He knew that ship must have brought many letters to 
the East India Company; atid, particularly, from the governor. He kuew what 
probability there was of the Dutch committing or having committed hostilities. 

Under these circumstances, and with this knowledge, he insures against the 
general contingency of the place being attacked by ail European power. 

If there bad been any design 011 foot, or any enterprize begun in September, 1759, 
to the knowledge of the governor, it would have varied the risk understood by the 
underwriter ; because riot beirig told of a particular design or attack then subsisting, 
he estimated the risk upon the foot of an iricertain operation, which might or might 
not be attempted. 

But the governor had no notice of any design subsisting in September, 1759. 
There was no such design in fact: the attempt was made without premeditation, 
from the sudden opportunity of a favourable occasioii, by the coniiivance and 
assistance of the Dutch, which tempted Count D’Estaigiie to  break his parol. 

These being the circumstances under which the contract was entered into, we 
shall be better able to judge of the objections upori the foot of concealment. 

The first coucealmeiit is, that he did not disclose the condition of the place. 
The underwriter knew the irrsurance was for the governor. 

If they did, it was incapable of resistance. 

H e  knew the success of the operations of the war in Europe. 

He knew the governor 
must be acquainted with the state of the place. He  knew the governor could not 
disclose it, consistent with his duty. H e  knew the governor, by itisuririg, apprehended 
at least the possibility of an attack. With this knowledge, without asking a question, 
he underwrote. 

Itr was 
a matter as to which he might be infornied various ways : i t  was not a matter within 
the privata knowledge of the governor only. 

But, not to rely upori that-The utmost which can be contended is, that the under- 
writer trusted to the fort being i n  the coridition i t ]  which i t  ought to be : in like mariner 
as i t  is taketi for granted, that a ship insured is sea-worthy. 

All the witnesses agree ‘ I  that [1916] i t  was only to resist 
the  native4 and not an European force.” The policy insures against a total loss ; taking 
for granted I ‘  that if the place was attacked i t  would be lost.” 

The  contingency therefore which the under-writer has insured against is, I‘ whether 
the place would be attacked by an European force ; atid not whether i t  would be able 
to  resist such an attack, if  the ships could get up the river.” 

It was particularly left to the jury, to consider, ‘ I  whether this was the contirigency 
in the contemplation of the parties : ” they have found that i t  was. 

By so doing, he took the knowledge of the state of the place upon himself. 

What  is that condition? 
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And we are all of opinion, “that, in this respect, their conclusion is agreeable to  
the evidence.” 

In  this view, the state and condition of the place was material only in case of 
a land-attack by the natives. 

The second concealment is-his not having disclosed, that, from the French not 
being able to relieve their friends upon the coast, they might make them a visit. 

Thia is no part of the fact of the case: i t  is a mere speculation of the governor’s 
from the general state of the war. The conjecture was dictated to him from his fears. 
It is a bold attempt, for the conquered to attack the conqueror in his own dominions. 
The practicability of i t  in this case, depended upon the English naval force in those 
seas ; which the underwriter could better judge of a t  Londori iri May, 1760, than the 
governor could at  Fort Marlborough in September, 1559. 

The third concealment is-that he did not disclose the letter, from Mr. Winch, of 
the 4th of February, 1759, meiitioning the design of the French, the year before. 

What  that letter was; how he mentioried the design, or upon what authority he 
rneritiorted it ; or by whom the design was supposed to  be imagined, does not appear. 
The defendant has had every opportunity of discovery ; and nothing has come out 
upon it, as to this letter, which he thiiiks makes for his purpose. 

The plaintiff offered to read the account Winch wrote to  the East India Company : 
which was objected to ; and therefore not read. [1917] The nature of that intelligence 
therefore is very doubtful. But taking i t  in the strongest light, i t  is a report of a 
design to surprise, the year before ; but then dropt. 

This is a topic of mere general speculation ; which made no part of the fact of the 
case upon which the insuranco was to he made. 

It was said-If a mail insured a ship, knowing that two privateers were lying in 
her way, without mentioning that circumstance, i t  would he a fraucl-I agree it. But 
if he knew that two privateers had been there the year before, i t  would be no fraud, 
not to mention that circumstaiice: because, i t  does not follow that they will cruise 
this year a t  the same time, in the same place ; or that they are iti a condition to  do 
it. If the circumstaiice of ‘ I  this design laid aside ” had beerr mentioned, i t  would have 
tended rather to lessen the risque, than increase i t  : for, the design of a surprise which 
has transpired, arid beeii laid aside, is less likely to  be taken up again ; especially by 
a vanquished enemy. 

The jury considered the nature of the governor’s silence, as to these particulars : 
they thought i t  innocent : and that the omissiori to mention them did not vary the 
contract. And we are all of opinion, “that, in this respect, they judged extremely 
right.” 

There is a silence, not objected to at the trial nor upon this motion ; which might 
with as much reason have been objected to, as the two last omissions ; rather more. 

It appears by the governor’s*letter to the plaintiff, ‘Ithat he was principally 
apprehensive of a t Dutch war.” He  certainly had, what he thought, good grounds 
for his apprehension. Count D’Estaigne being piloted by the Dutch, delivering the 
fort to  the Dutch, and sending the prisoners to  Batavia, is a confirmation of those 
grounds. The French 
could not have got up the river without Dutch pilots : and i t  is plain, the whole was 
concerted with them. And yet, a t  the time of underwriting the policy, there was no 
intimation about the Dutch. 

The reason why the couiisel have not objected to his not disclosing the grounds of 
this apprehension, is, because i t  must have arisen from political speculation, and 
[1918] general intelligence ; therefore, they agree, it is not necessary to communicate 
such things to  an underwriter. 

And probably, the loss of the place was owiug to the Dutch. 

Lastly-Great stress was laid upon the opiriioti of the broker. 
But we all think, the jury ought not to pay the least regard to it. It is mere 

opinion ; which is not evidence. It is opinion without 
the least foundation from any previous precedent or usage. It is an opinion which, if 
rightly formed, could only be drawii from the same premises from which the Court 

It is opinion after an event. 

* Dated 22d Sept. 1759. 
t His words are-I‘ And in case of a Dutch war, I would have i t  (the insuratice) 

done at  any rate.” 
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and jury were to determiue the caiise : and therefore i t  is improper and irrelevant i n  
the mouth of a witness. 

By the 
same convey~nce, which brought his orders to insure, he wrote to the company every 
thing which he knew or s~ i spec~d  : he desired nothing to be kept a secret, which he 
wrote either to them or his brother. His subsequerit conduct, down to the 8th of 
February 1760, shewed that he thought the danger very ~n~probable. 

The reason of the rule agai[ist cor~cealment is, to prevent fraud and eneourage 
good faith, 

If the defendant’s objections were to prevail, b the present case, the rule would 
be turned into an instrument of fraud. 

The underwriter, here, knowing the governor to be aequairited with the state of 
the place ; knowing that he apprehended danger, and must have some ground for his 
a~prehens~on ; beiiig told xiothi~ig of either ; signed this policy, without asking a. 
~uestion‘ 

If the objection “ tha t  he was not told” is sufficient to vacate it, he took the 
~ r e ~ ~ u r n ,  k ~ o w ~ n g  the policy to he void ; in order to  gain, if the alternative turned 
out one way; and to make no s ~ t i s f ~ t i o r ~ ,  if it turned out the other: he drew the 
~ o v e r ~ I o r  into a false con~rlence, I‘ that, if the worst should happen, he had provided 
agairrst total ruin;” knowing, a t  the same time, “that the itIdemnity to which the 
~overtior trusted was void.’, 

There was not a word said to him, of the affairs of India, or the state of the 
war therez or the condition of Fort ~arlhorough. If he thought that o ~ ~ s s ~ o r ~  an 
objection at the time, he ought not to have signed the policy [I919 with a secret 

did not think this silence an objection then; he cannot take i t  up now, after the 
event. 

What has often beeu said of the Statute of Frauds may, with more propriety, be 
applied to every rule of law, drawn from principIes of natural equity, to  prevent 
fraod--“That it should never be 80 turned, construed, or used, a8 to protect, or be a 
means of fraud.” 

After the fulleat deIiberatio~1, we are all clear that the verdict is well founded: 
and there ought not to be a new trial : co~sequent~y, that the rule for that purpose 
ought to be d~sch~rged.  

Xule discharged. 

The end of Easter term, 1766, 6 G. 3. 

There is ao i m p u ~ t i o n  upon the goyernor, a8 to any intention of fraud, 

reserve in his own mind to make it void ; if he dispensed with the in 1 ormation, and 

See this case at  large, in the quarto-edition of my Settlement-Cases, No. 181, 
p. 565. 

~hBlP~ELL vmwi DALEY. ~ u e s d a y ,  17th June, 1766. Special bail 
on a~pear ing  oti an o~~tlawry.  

The question was ‘ I  whether, in a case originally requirit~g special baU, and the 
€iefendant s ~ n d i n g  out to  an o u t l a w r y , ~ ~ ~  he can come in and appear to the outlawry 
without putting in special hail.” 

See the stat. of 31 Eliz. e. 3 , s  3;  and 4, 5 W. 6i; M. c. 18, 5 4. 
Per Cur.-There ougbt to be special bail ; it would be very urrreasonable, that the 

deFendant should gain an adyantag~, by standing out till process of outlawry. He 
certainly ought not to be in a better case then, than if he had appeared a t  first. A I I ~  
a c ~ o r d i ~ g ~ y ,  the di~eetion given was “ tha t  the filacer should not issue a supersedeas, 
till the defendant had put in speeial bail. And a week was given him for that 
purpose. 

(n) Lege Exigent, vide 1 Tidd‘s Prac. 130, in notes, and see ante, 1484. 


