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otherwise sufficiently authenticated, as by his booh of 8coount lie t by hie aervmt, 
&c Vide BCimden. Y. Barker, 1 P. Wms. 612, and note there by Mr. Em,' 

(6) The custom is if orphan son dies before twenty-one, anJ dsughzer dies before 
twentv-one. and unmarried, the sham in both ~ 8 ~ 8 8  survives, Jesson Y. Essinglnn, 
Pre. bh. 207. So even after division and partition made, Leoffea V. Leuin, Pra Ch. 372 ; 
Eq. Ca. Ab. 156, pi. 8. But the survivorship does not exmnd to m y  part the orphan 
takes himsdf by suruivard~io, Anm. Pre. Ch. 537, And bv the custom the omhan 

.-, 
Forr. 135.' S a r  the dart he takes by s u r v i r o r ~ h i p a n y h ~ e  thah ti;8 or,&l&&e, 
ibid. But he m y  derisa his share undsr the statute of distributions, IVViEwcks V. 
Wikcocts. J e i s o n ~  Essingtnc, ub.  up. And if he die intestate aftsr twentyone, 
is shall go aooording to the etatute of distributions, Anon. Pro. Ch. 537, Et ride stat. 
11 Geo. 1, eap. 18,880. 17, Bacon 4b. Tit. Cust. Lond. (c). 

h e  ?9.--8AVAGE 2.erSILs sNALEBB.OKS. 

18 R o o a w r i b  :1662]. In Cmwt, 3faaster of the &Us. 
Defsndnnt dzmurred, ior t h d  plaintiff had made no title by his bd, and also 

onawered several parta of the bill. Demurrer over-ruled by the B D E W ~ ~ .  

T l h e  detendsnt having demurred, for that the phintiii had made no title t o  himself 
in the bill (as in truth ha had not), Mr. Huldibnr maiated, that the dsiendant h d  over- 
ruled his own demurrer by having ansvered over to aaveral parts of the bdl. (Sic 
diet. Joncs V. Stmffod'b p. \Ymn 80. Et  rida Duke of Dorset Y. Gid!er. Re. Ch. 
532.j But thematieraifactbeingdenid,mdthere beingno booksiuoourt., thematter 
wm adjourned. 

Case ~O.-XOEL w a t t s  Rom~ox. 
20 .%-occm6ris j16811. In Court, l o rd  Chancelie: 

2 Tent. 358 : 2 Ch. Ca. 145; 2 Ch, Rep. 248,8. 0. 
Upon 2 rehearins the =so KW thus. Sir i1fal;tin A'ocl, father of the plaintSs, 

and derisedhis said moiety oi %he Inntationand a1 the ~csqmw and &ck thereto belong- 
ing to tha pls,intEs .l'n<h.risl, &nu, end Eluabeth, & ohildren, then infants, and 
directed the Bleeutors to receive the profits, and to give an amount, and p y  the 
proce& thereof for the maintenance and eduwtion of the plaintifis. 

The deimdant %binson onis prored the will and twk on him the mmagc 
ment of the tpatdtoii moiety of "the plmtation, and afterwards made B l w e  thereof 
to one Forsam far a term of pears, and reserved the rant to him~sli in trust for the 
plaintiffs' use. (It  appears that the other exsoutors jomed in the robatc, but did 

persons 
a8 exmutors, and one of t hen  aays he has not proved nor intarmeddled. the bill shall 
be dismissrd ad against him, with costs, as being an unnecpsaary party, Killis v. Walker, 
5th Feb. 1801. In ch. not repportcd.) 

The plaintiffs b roqht  their bill against Robinam the excutor and one PaaEmer, 
r h o  had prohased of the exeo~tor [91] the eaid moiety ai the plantden for B valuable 
conaderation, that thas minht aocount far the pmf& oi tile plantation and pay the 
=me to the plaintiffs that ?hov rriirht convey to the phintiffs tho mid moiety of the 

hntation, and that ihey mig& hopd and enjoy the @.me according to the d l ,  they 
fnristing, that the deiendanr Bobinson by making the aaid lease had azamted to the 
devise of the moiety of the plantetion to the plaint&. 

The deiendmt Bobitwon by amww admitted the will, and his making the mid lease 
m d  reserving the rent in manner aforeraid : but mid, he made the seme in moh marner 
u-ithout due caneideration, and not with intent :hereby to w e n t  t o  the devise to the 

not intermeddle, R L. N-&.-It is now settled that ahere e, biU ie fid aoavlst ~ ' 
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plaintiffs. and thereby deprive the creditors of their juit debts, and exempt thc estate 
thsreirom ; md thaz the estate fell Short of paying the testator's debzs. and he had 
therefore been foroed to sell the testator's moiety of the phntation to the defendant 
Fadwnar ior $600 which he had ap$ed in payment oi the debts. And the defendant 
F~hl~lcmw insisted on his uurehase. 

For the defendant Robinam it IV&S insisted, that he waa now heiore the court in 
three capacities, via. as an executor, 88 trustee, and aa s creditor to Sir Martin X d ' s  
estate. And I s t ,  That this lease at most wns but an mpiied assent ; and it might be 
takentobedonetwowavs eithsrasatrusteeorasexeoutor j and in thijonseit oughtto 
be taken as done pa&d a trustee j bccause that m y  it could m r k  no wrong to anu 
one. But it was insisted. that in truth there was no asient. ior that &pen& up& 
the int t oi the part> and it e. pears he did not intend to mien5 to the legacy ; for 
when a%we is speeicifiiily deviser$ ii the exeeutm assent, there is no longer an>- intevest 
in the estate leit in the meoutor. and it a that in this a86 the exemto: &ppm 
hended m etate still remaininiin him& as dppears by his selling this plantation, 
and hr other subaequent acts conoerning the  [B] sans. And ic wa8 likewise insisted, 
that <hough in inw this lease might amount to an a m n t  vet in equity it should not ; 
and cited sweral w~d, in which this court had mitigated tie'rigour of the law in relation 
to exeoutors. and particularly in the matter of reiunding Iemoies, vi3. the ease ci Bircor 
and Xelthmpc (1 Ch. Cra. 136), and the m e  oi &ore an8 Bsrrsm (Grow 1,. Banran, 
1 Ch. Cn. IJB), and that in this ease the defmdmt had done no more than u.hat m 
equity he might have been compelled to h m  done, and his doing oi it without the  
troublo of a suit ought not to be turned to his prrsjudiee. (Tide autem the distinction 
between cn executor, doixg B thing solmtarilv and by compulsion. vith reapeet to his 
being indemnified, jnfra p. 94: and Earl oi Fi&elssa. Y. Norclif, post, 436.) 

?hen it waa inslsted that m this w e  the deiendant the executor is to be considered 
as a creditor to Sir Ma71ia b-wl's s ta te ;  for being an executor: and in disburse for 
debts b him paid which were w i n  hy tLe testatOr, lie is noTT become B creditor for 
80 much to the tdtatorb i t a t e  ; anfthat & ereditcr shall ha relieved against e legatee, 
that has rewived hia legacy, was settled in the case of Cha&er!ep and Cila&erlcp 
(1 Clr. CP. 256). If an exwuto~ assign B term without considcation, and wets  fail, 
the creditors shall follow this eatste, into whose hands Soever it comes. And in 
e.n executor who had earried hinuelf fairly, and without exoeptmn. 
if he had come to an one here to  advise with he could not have been directed how to 
have managed h i n d  moreprudontly, it not &-ring, nor m e  it.in the least suspected 
when he made the lease of the plantation, but that the 8rlsete would have answered 
all debts with a gat, overplus, which aiterwrds bemme defioiant by the breaking 
of two eminent apanzsh memhants, that dealt in nsgroes, and broke for the <blue 
of €200,000, and we10 then debtors to Sir Martin X d ' s  estate to the value of f30,00V, 
and therefore in a case of such extrerity the execiitor ought to  be ~eheved againet 
the rigour of the law: and thav oited the w e  of Hdt, the goldEmith (1 Ch. Ca. 130 
and cited Baden v. Earl of Penabok, p s t ,  2 vol. 57): who beins an executor had 'T& 
a recognimnoe for VTmeht oi a legaor and afterivardj the ;.sets t;eeoming [$ de- 
ficient to pavthede t a  by the fire oi L&4on. he w~ r e l i e d  ngamst this reeognlmncr. 
And u l w e  'a fine is ordered to be levied by the decree of this court ; if it be 80 done. 
RS to pass a pester estab, or to operate further in Irw than this Court intended there. 
though a fine be tlm most sacred conveyance at law this court will rejtrain it tb whnt 
was the original idention of levying it. (So G o o d 7 h  7.. Brown, 1 Ch. Ca. 49, cited in 
Badenv.Earlof P d v o k  post, 2 d . p .  5ti. Anilafineahallbeavjidedwhenobtai?ed 
mala ~ c ,  sia dio. arg. d o p r v .   emi ion, post. 383. SO tiis murt uiil relieve against 
conveyance hy deed and. fine gained without consideration and indiredig, lilkinron 
V. Br&gfiId$et,,Z vd. 307.). I , 

and let, as to the objection that 
this plantation m . 5  a iea simple estate but hr the c;etom of the country made L tests. 
mentnry and personal &ate in relation to debts only, hiit was not a personal eit.ate 
in any other mpeot, and thereiore in this case the exeoutor had no power to ausent, 
as h t  may whsre a term is speoifienll~ devised ; it wa9 answered, that an executor 
mavdispose of a term or of B fee Fimple ertat*, that he has in trwt for psyment of d o h ,  
annd that this went  amounted to a &$sition. , . , , h to the objection, that the defen wit Rohzn~on m this enw i3 a creditor, that we 
lien).; ior where m exmutor pp D legacy that he ahouid not Iiilve done, that shall 

For the aintltFa d was aigued bv their oounoil 
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not make him a creditor to his tmt&totOr'r estate :And a to the case of lIodge8 and 
Dmhin, it was net there resolved, that an exe~mor should be relieved upln the d u n -  
tary psynent of & k&q. As to  the objsptioo that where & thing m w  be taken t3-o 
waw, it shall not be construed to do wrong, ;hey may do well to re&emher another 
maxim of the law. that a man's own deed slinfl tie taken strangest against himsdj. 

Lord Chm,celloi. Tliero is a drfference between 5 suit for a Iemaoy in thin court, 
and a Euit $or a legacy in the Spintud Court.. If in the Spihn?CCourt they would 
compel an exemtor to  lii a legs07 vithout eeourity to  refund, there ahall ga a pro- 
hi'oition, as wm reaalrec?."' UL the case of Knight and ClnrkL (but legates arc not now 
obligedin chhiseourt tagive security to reiundin cueof deficienopof s~sets,.+?um. 1 Atk. 
491) : but in this mint, though there bc no pro-[g&isi.iSion made ior reiunding, vet the 
common justioe of this wurt will oompel n 1ege.tgatSe to  reiund. It is &in that a &editor 
shall comml the legatee to refund (Hedges Y. W d d d a g h ,  Tsm. Pasoh. 35 Car. 2, 
2 Vent. 360. Anon. past, 169. A-cczman V. Bartw, post, 2 vol. 205), and 80 shall one 
legatee compel the o:mx, where the assets h o m e  deficient : (1) but whether the 
executor himself, after he h 3 ~  once voluntarily assented unto a legacy, shall cnmpeI the 
legatee to refund, is cazlsa plimre znipersionls : (2) and it  uiust be d o w e l  that there 
is R great difference betwen a voluntary mat, and where the executm was Corn lied 
to  aasant.(3) Ve know the aomrnon ease. if a m m  voluntarily pp nionej t o  8. Knk. 
rupt, after he beeomes a bmkm t, it ir in his o m  wrong. and he may ba f o r d  to pq- it 
again j but othervGe it is, if t f e  bankrupt recover it against him by course oi law : 
and n small natter 9iGll amomt unto a n  aesent to legac 1 ' an assent b e w  t u t  a 
rightful act. 4) Wherwipon the Lord Cbarnncellor confiroied h i  former decree, ;hd the 

pi 'Rob-This cause i ~ a s  three times heard beiore the Lord Chhancellor Nottinghm, 
and a deem pronounced bv him for the plnmtiff, and twioe confirmed. And on ZG 
Jwii, S Jac. 2, thls cause f a s  reheard by the Lord Chancellor Jcf~r.ieS, who reversed 
the Lord Keeper Nmih's decree, and afikmed the deoree mad? by the Lard Chancellor 

In ihe a'$ umg ' , of this case, "8s o i td  the w e  of Da& and DrJw alias Drcwy (Dreu; 
Y. Baily, 1 , ent, 275, S. C.), in which it w a  resolved in the Kkg't Beach, and 
niterwards m t h a  court, that. whcrs an  olecutoz makes 8 lease rendering lent, his 
adminktrutorshail hltve it, and nottheadninistrator dabanisnon. 

(1) The diitination is between the W S F ~  where there v.w orighaliy % deficienoy oi  
assets, and where the e m u t o r  hsd mated them. In the farmer cam 8 legatee a h o  
has been paid mm6 t h m  hia nrawrtion must refund. but in the latter the Iecstaee 

amtips bid *as diarnisswi(5) 

.Yotiottinqham.(6) 

vho havireeeived tLeir Iegaci& i~ave received no m m  than they mr8 entitGd to, 
and the exeou:or is therefore the onlv perron to be resorted to, 1'~'alcat v, Hali, 2% Feb. 
1788. [Z Bro. C"n. Rep. 309.1 C&3 -4 .n~~.  1 P. Ypms. 496, in note. Sed vide Grr Y. 
Bairns. 2 Vez. 104. And even in O&P of orkind defieimov the wtmt c3nceived that 

(Z j  4 bhl filed bi eamutdr agah t~ le&tce  a1tm assnting to  the legacy was dis- 
missed, tor that an executor shall not be to undo his o m  wen t ,  Hodpgcs v. 
Wadding!on, 2 Ymt. 360 

(31 So if trustesb for im infant ivould, with the pTofits saved out if iniant's eatate 
pilrcha~6 landa. adjoining to infant's estate. the wmt, a n  application, will enable thorn  
to make such purchase, and indemnify them theein. but if t h y  do i t  voluntarily, and 
of their own heads, and afterwards the iniant dim withiin age thev rre acoounteble to 
the inimt's executors for t i e  money they shall hape so applied, &I of Wischelsza Y+ 
Xovclzffe w s t  135. 

(a) 2 ?eat.' 353, and executor compelled to  asnent. in the spiritud court, and when 
once given cmnet be mt rac td  Wantvcrth Off. Executor 227. 93 =dent of one 
executor shall brnd all, sic dict. kmthTeaTd 7; Mil lad .  Mar&. 136. So an w e n t  by 
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them by the d of their father, and that the derise by the said will R-as a good devise 

" and that the plantation and stock did well pass thereby and that the said act of th i  
"defendant Robinson being voluntary, hc put the said &ate out of the p v e r  of the 
" creditor8 of Sir Martin Soel ,  or of any administrator de benid m n  of him, and that 
"therefore the deimdants should sssi,rm the said moiety of the plantation and stack 
* thereto belongin to pisintiffs and that they should have the counterpart of Wmsam's 
'' lease, and that f$orsam shouid henceforward pay the rent to the plain~ffs, and an 
I' account of profits decreed againit defendant Robinson," Re. Lib 1681, B. iol. 648. 

(6) The decree for plaintiffs, after declaring thst the plant&ns and stock m question 
were not subject to the debts of Sir Martin ~Voel, and after reimrsing the older of Lord 
Kesper Korth, and confirming the order of Lord Sottingham, ordera. "That the 
' deiendants Robinson and Paslkner (the mignees of Wonam's lease), should assign 
" the premises in question to  the two senior six clerk, subject t o  the order of the court 
"and that the arrears of rent due, and also the growin rent should be browht intd 
" court, exce t m e  year's rent for the resent QUppoEt ofplaintiffa, and that dzendant 
Rd+sm&ld account with plaintiff: for the renb and profits of the said plantation 
reeelred by him, or by his order, iron, the death of Sir M d t n  Xoel r i t h  alloasnoe 
for all payments made by him, said doiendant, ior the plaintiffs' usk, together with 

"all juat allowances," Reg. Lib. 1686, B. fol. 679. 

[96] Case ~~.-WAGSTAFFE ~ S M  BEBFORD. 

[I] Eq. Ca. Ab. 6, pl. 6 ;  2 Vent. 368, S, C. 
20 Xoaembiis [1682]. In Court, Lmd Chancellor. 

Bill for an account of money received for one u-ho became a bankrupt. Defendant 
pleaded he received the money as a menial servant t o  the bankrupt and had accornted 
far it to him. 
The bill being to have a dkcovery and m o u n t  of m~mey reoeived bv the defendant 

on the behali of one who became a bankrupt, the defendant pleaded lie reoeived it onli 
8s a menial servant to the bankrupt, and had amounted for i t  to him already, and that 
the Commisaimere had dread examined him on interrogatories. The plw over-ruled. 
&%g. Lib. 1682, B. fol. 83. %ide dnm p e t ,  136. Pofts 17. Polts, st, 208. Et sic 
ict. &rg. as between msster snd serrant, Ifarrison v. Hart, Corn. g p ,  410, 11. Et 

vide Cary Y. Kcbsfw, Str. Rep. 480.) 

Plea over-ruled. Vid. post, Care 127 6: 201. 

C&de 82.-BOR"lER imw COYERT. 

20 .Vmawb& [1G84]. in C o w l ,  Lord Chancellor. 
[I] Eq. Ca. d b .  73, pl. 18, S. P. 

S o  p o d  a w e  of demxrer that an executor is not a arty when 1aintiE dlegec in 
nis bill, he knows not who is exmutor, and prays d&nd&t r n q  $iscmer him. 

The defendant had demurred ior want oi propr  prties: one of the executors not 
being made B party ; and the demurrer was orer-ruled because the bintiff had alleged 
in his bill, that he knew not who was the other eaeoutdr, and pray2that the defendant 
might discover who he was. and where h0 lived. (Vide D'Aranda V. Whitlingham, 
& h e .  85.) 

Care 83.-HUsBaNDs eersus HESB.LXDS. 
21 Noivmib~~s [1682]. 171 C o w t )  Lord Chancellorz 

2 Ch. Ca. 1 3 i ,  8. C. 
Doriae of fi0O to be laid out in finishing a house. Testator lima to lay out as much 

himself, but leaves the house unfiruehcd. The 8400 ahell not be laid out.(l) 
A man intending to build a seat upon lris oscata, 

and having laid th: foundation of it, made his mll (whch in time m s  B little after the 
The case appeared to be thus 


