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to tbe recovery in ejectment. It may be brought by the lessor of the plaintiff in his 
awn name, or in the name of the nominal lessee ; and in either shape, it is eqijaally his 
action. The tenant [l?O] is coricluded by the judgment, and cannot co~itrovert the 
title. ~OnEequentiy, he cannot controvert the plaintiff’s possession ; because his 
pwreesion is part of his title.” A11 thie is  applicable to all actions in ejectmerit in 
which there ha8 been judgment. But Adin v. Parkin (2 Burr. 665), was EL case i n  
which the judgment had been hy default against the casual ejector; and Lord Mansfield 
adds : “As to the length of time the tenant has occupied, the judgment proves nothing.” 
These words are, I apprehend, app~icable only to a judgment by default : but a t  all 
eveate the altered form of the cotisent rule afters this  if it  was appIicab~e to a judg- 
ment after the defendant appeared. The defendant now at least admits he was, by 
himself or his tenant, in possession a t  the time of the service of declaration. With 
respect to value, the demise and consent rule prove nothing; h u t  in this case the 
value was proved by independent evidence. 

Rule refused (a). 
See sbt. 15 & 16 Vict. c. 76, S. 207. 

~171~ IN THE MATTER OB WADSWORTH AND THE QUEEN OF SPAIN. IN THE 
MATTER OF DE HABER AND THE QUEEN OF PORTUGAL. 1851. Property in 
England, belonging to a foreign sovereigri prince in his public capacity, cannot 
be seized under process in a suit instituted against him in this counhry on a cause 
of action arising here, And, therefore, where a suit had been brougbt in the 
lord mayor’s court against the Queen of Spain upon bonds of the ~paijish Govern- 
ment hearing interest payable in London, and moneys, belonging to her as the 
Sovereign of that country, had been attached in the haiids of gariiishees iu Lorrdon 
to compel her appearance, the Court of Queen’s Bench granted a prohibitiou. 
Although the action Was not, in form, brought against the Queen as Sovereign : 
i t  appearing sufficiently by the proceedings that she was charged with liability 
in that character. The same law prevails, a fortiori, where the action is avowedly 
grounded on acts done by the defendant i n  the character of Sovereign. The 
garnishee, in such a case, i s  a proper party to move for the prohibition. Bad it  
is no objection, that be has put in a plea (nil habet) to the attachment, Nor is 
the motion prematuro, if made after the pleading of such plea and before trial of 
the issue, though no other excem of jurisdiction is imputed to the lord mayor’s 
court than its baving entertained the euit. The motion may ale0 be made by 
the sovereign prince who is d e ~ e n d a ~ t  in  the mayor’s court, though such defen- 
dant has not appeared, and the gar11isheo has not ~ l e a d e ~ .  The ~rohibitioz~ may 
go a t  the instance of a mere stranger. 

[S. C. 20 L, J. Q. B. 488; 16 Jur. 164. See Westoby v. Day, 1853, 2 El. & BI. 620;  
Frilh v. Qugyy, 1866, L. R. 2 C. P. 36 ; Mayor of London v. Cox, 1867, L. R. 2 H. L. 
270 ; LariviBre v. Mmgan, 1872-73, L. R. 7 Ch. 550 ; L. 112. 7 H. L. 423 ; Cwke V. 
CdE, 1873, L, R. 8 C. P. 113; ~ h ~ ~ ~ e y  v. S ~ k ~ ~ d ~ ,  1873, L. R. 8 C. P. 120; 
~ ~ ~ ~ ~ n g ~ ~  v, J e ~ ~ s ,  1875, L. El. 10 C. P. 387 ; Tke ~ a ~ l ~ ~ e n ~  ~ e ~ g e ,  1880,5 P, D. 
210; ~ ~ g h e 1 2  v. Sztltan of Johore, [I8941 1 Q. B. 163.1 

Irr the first of these cases, Chambers, on behalf of the aftar mentioned garnisbees, 
moved, in last Easter t,errn (April 15th), that a prohibition might issue to the lord 
mayor’s court of London, uuder circumstances disclosed it1 a11 affidavit sworn by 
Henry Treasure, clerk to Messrs. Lawford, attorneys, and Joaquin Scheidnagel and 
George Storrs, garnjsheea ~ I I  the suit ~ a ~ ~ ~ ~ h  v. Tke Quem of Spain, d$pe~~ding i r i  
the aaid Court. 
H. Treasure deposed: that he bath the conduct and management of a certairr 

cause now pending in the court of the lord mayor of the City of Lotidon, wherein 
one Thomas Page Wadsworth is the plaiiitiff, arid Her Catholic Majesty Doiia Isabel 
Segunda, Queen of Spain [172] (iu the said cause described as Her Most Christian 
Majest.v Doiia Isabel Seguridar Queen of Spait)) is defendant, and wherein the above 
named deponent Joaquin Scheidnaget is garnishee, and also the above rtamed deponent 

(6) Reported by C. Blackburn, Eeq. 
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George Stone, together with John Martin, James Martin and Robert Martin, are 
g a r ~ ~ ~ s ~ e e s ,  in two certain attachmerIt~ issuirig out of the said court. That the cause 
of action, 8% appears by an affidavit filed i r r  the said court by T. P. Wadsworth on 
30th December, 1850, is for 10,0001. sterlirrg for ititereat alleged to be due to him 
from Ber said Catholic Majesty upon certain horitfs or c~rtificates dated respect~vely 
the 10th December 1834, and stated by Wadsworth tn have been duly made and 
entered into by ar on behalf of Her ~ a j e s t y  the then Qiteetr Bcgent of Spain, in the 
name of her august daughter the said Donna Isabel, &e. the deferidant,, by virtue of 
the law decreed by the Cartes arid s ~ r ~ ~ t i o n e ~ ~  by Ifer said Majesty the said Queen 
Regent in tbe name of her said daughter the Queen of Spain, 011 16th November, 1834; 
and of the alleged treaty between the Minister, Secretary of State for the Firiarice 
~ e p a r t m e n t  of Spairi, and Mons. Arcloiti, \)tinker, of Paris, on 6th December, 1834. 

The deponent George Stone stated that, on 30th December, 1880, he and his 
p~r t i~e r s ,  John ~ a r t ~ r i ,  James ~ a r t i t r  and Rnbert MartiIl, who, with deponent, carry 
on busiiteas as bankere in the City of Lotidon, were served with the following document, 
addressed to them and dated ~ ~ c e m b e r  3Oth, 1850. 

"Take notice that, by virtue of an action entered i n  the lord mayor's court, London, 
agairrst Her most ~hr i s t ia t i  ~ a j e s t y  Doiia Tsabel Segurttiar Queen of [173] Spain, 
defendant, a t  the suit of Thomas Page Waclsworth, plaintiff, i n  a plsa of debt upon 
demand of 2 ~ ~ 0 0 ~ 1 ,  I do attach all such inoIjeys, goods and e ~ e c t s  as you now have, 
or  which hereafter sball come into your harids or custody, of the said defeiidarit, to 
answer the said p~a~ritiff in the plea aforesaid : and that you are not to part with such 
moneys, goods or effects without licerise of the said court. 

'' CHas. SEWELL, Serjeant a t  Mace. 
*' GEO. ASHLEY, Flaititiff's at to rue^, Iiord 

Mayor's Court Office, Old Jewry." 

Scheidnagel deposed that, on the same 30th December, he was served with a docu- 
merit, addressed to him, but in a11 other respects the same as that above set forth, 
That he i s  president of a commission called the Spanish Financial Commissioii, which 
was appointed in 2834 by the Government of the kiugdom of Spain for the manage- 
merit in ~ ~ g ~ 8 n ~  of the affairs re~ative to the public debt of the said kirigdom, arid 
for facilitating the payment of interest or divitlerrds payable on acoount of the said 
k ~ ~ d o m  to the holders in ~ n ~ l a ? i d  of certain bonds or ~ertificates, and of other public 
securities issned by or on behalf of the said kingdom ; arid that, as the president of 
the said com~~ssior1, he hath, for the purpose of paying in ~ i i g ~ a ~ i ( ~  the coupons or half 
yearly dividends of the said bonds or certificates, from time to time received from the 
Director Cerieral of the said kiirgdom of Spain, one of the ministers of the said Queen 
of Spain, divers large r e ~ i t ~ a ~ i c e s  ; and that the eame have aecordjngly from time to 
time been applied to the purposes of such payments as arid wtren the holders of the 
said bonds have p€eseirtec~ to the said 11741 c o ~ ~ ~ i s s ~ o ~ r  the said couporis ; but tbat 
the holdera of a large number thereof had trot, at the time of the service of the said 
two attachmen~s,  present^^^ such coupor~s, or in ariy other ~ ~ a n i i e r  applied for payment 
of the dividends or interest in respect thereof; and the residue of the said moneys, 
amoiiutirig to 74561. 19s. 6d. or thereabouts, 90 remitted as aforesaid, and applicable 
to the payment of the same, have therefore remained under the co~itroii~ of the mid 
commission, awaiting the presetitatiotr of the said coupons, and, a t  the time of the 
service of the attac~metit,  were in the hatrds of the said Jo. ~ar t i r1 ,  C. Stone, Jas. 
Martin and R, Martin, as the bankers of the said financial commission : and tbat, 
some time previous to the days appoirrte~ for the p~ytneiit of sueb respe~tive half 
yearly dividends or coupons, arid subsequeti~ to the receipt of the remittances for suoh 
respective payments, the said financial commission, i n  conformity with the directions 
given by tbe said Director General of the said kingcloni of Spain, caused advertisements 
to be from time $0 time inserted i n  the English newspqers, rramitig the day on which 
such r ~ p e c t i v e  payR~ents would be made of the irtterest due upon the said bonds : 
and that deponent had not, at the time of the service of the saki attachments respec- 
tively, norp, as he verily believes, had the said Jo. Martin, C. Stone, Jas. Martin and 
R Martin, or either of them, in  their possession or power atrg moneys, goods and 
effects of the said Queen of Spain as her private property arid unconnected with the 
~ ~ v e r n m e u t  of her said kingdom : and that Her seid Catholic Majesty Doiia Isabel 
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was, a t  the time of the c o ~ ~ e n c e m e n t  of the said action, and now iss the reigning 
~overeign of the k in~dom of Spain, [175J and as such entitled to, and then enjoyed 
and is now enjoying all the rights, prerogatives and privileges appertaining to such 
soverei nty: and that the said bonds or c e r t i f i c a ~  were made by the said then 

on oceount of the said kingdom of Spain, and t1a an act of State in  the government 
theaeof, and not for or in respect of any private or personal debt owing by the said 
Qaaen Regent, or by Her said Catholic Majesty Doiia Isahel, to the said T. P. 
~ a d a ~ o r t h  : and that Her said Catholic Majesty was, a t  the time of the co~mence. 
rnent of the said action, and now is, resident and domiciled within the kingdom of 
Spain arid out of the jur~sdiction of this h ~ ~ ~ o u r a b l ~  Court, owing no a l l e ~ i a n c ~  a t  any 
time to the Soverej~n Lady Queen Yiotoria j and that Her said CathOlio Majesty 
D o h  babe1 is recognized and acknowledged by the said Sovereign Lady Queen 
Victoria as the now reigning Sovereign of the kingdom of Spain ; and that the said 
faet, meokioned kingdom is at  amity with the Crown of Great Britain arid Ireland. 

The deponen~ H. Treaa~~re f ~ r ~ h e r  stated that the ~ ~ t i o 1 ~  in the lord mayor’s 
court was commenced on 30th December, 1880; that Scheidnagel pleaded to the 
a~tachmerit nil habet, and t h e  defendaiits M~r t in s  and Stone nil habeiIt; but the 
i s m e  had not yet been tried ; though deponet;t believed that  adsw worth intended 
praceeding to trial of the attachments as soou as the practice of the lord mayor’s 
court would allow, and, in the event of his obtaining a verdict, would sue out execution 
to recover tbe morieys in the hands of the garniahees Martins and Stone, unless pro- 
hibited by this 11761 court. He further deposed: that he hath been advised arid 
verily believes that, in the eve& of the said T. P. W a ~ s w o r ~ ~  proving npou the trials 
of the said attaohni~nts that the said ~arti~shees respectively have moneys in their 
hands as aforesaid, he will be ~ m m e d i ~ ~ l y  afterwards entitled to sue out process to 
levy and take into execution the amount so proved to be in the hands of the garnishees 
respectively, unless special bail be given for Her said Catholic Majesty for the amount 
sought to be recovered by the said T. P. W. : that, on 29th January last, a p ~ l ~ c a t ~ o r i  
woii made by ~ounse1 to the recor~er of the lord mayor’s court to d ~ s s o l v ~  the said 
attrchrnents on common bait being filed on behalf of the Queen of Spaia, on the 
~ o u n d  that a foreign independent ~ove re~gr i  could not be held to bail: but the 
remider refused to dissolve the sttacbments ; and the same now remain in full force : 
and deponent hath beetr advised, and verily believes, that, by the laws and customs of 
the City of London, no plea upon the trial of the said attachments can be entered on 
the par% of Her said Catholic Majesty the Queen of Spain, or demurrer or other pro- 
oseding tendered or p u t  in by the ~ai,nishees, whereby the question of jurisdi~~ioii of 
the said lord mayor8 court to call upon Her said Catholic Majesty to answer the 
r n ~ ~ r s  co~pla ined  of by the said T. P. W. can be raised, or the power of the said 
lord mayor’s court to attach the said money of Her said Catholia Majesty questioned, 
nor OBII any steps be taken in the said lord mayor’s court whereby the question of Her 
said Catholic Majesty’s liability in respect of the alleged causes of action of the said 
T. P. W, can be decided, unless special bail shaI1 have been first given on behalf of 
Ker said Catholic Majesty. 

11771 The a-ttdavit of H. Treasure verified a copy of ~ a ~ ~ s w o r t h ’ ~  ssdavi t  of debt 
in the cause, and copies of the record and p r o ~ e d i I i ~ s  in the attachmetits, and of one 
of the bonds or certi~cates referred to itt ~ a d ~ w o r t h ’ s  affidavit, The bond or certifi- 
cate was hmded (so far as the terms are material) : 

Queen fk egent of Spain as aforesaid in her Sovereign character ody ,  and for atid aoleIy 

64 Public Debt of Spain. 
(*Great Book of the Active Debt. Five Per Cent. Coriso~$.” 

A translation of the body of the instrumen~ was rtnnexed to the copy, and waa as 
foElows : 

“The hearer of this certificate is entitled to an annuity of ten bard dollars, 
~ ~ u i v ~ e n t  to fifty-four francs or two pounds two shi~lings and six pence sterling, 
representing a capital of two hundred hard dollars, one thousand and eighty francs$ 
or f o r ~ ~ t w o  ~ourids ten sh~llings steriiii~, by virtue of the law decreed by the Cortes 
and sanctioned by Her Hajesty the Queen Regent in the name of her august daughter 
DOBa Ieabel II., the 16th November 1834, and of the treety coticlude~ betweeii the 
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~ i n ~ s t e r  ~ e ~ r e ~ r ~  of State for %he F~nance ~ e p a r ~ ~ e n t ,  and M. Ardoin, banker, of 
Paris, the 6th December of the same year, 

“The mid annuity will be payable in Madrid, Paris or London a t  the option of the 
hearer} hail yearly, on the Ist May and 1st ~ o v e ~ h e r  in  each year, on p r e s e ~ t ~ a t ~ o ~ ~  
of the dividend ~varrant then due: i i i  Paris a t  the rate of five francs forty c e ~ i t j ~ % ~  
per hard dollar, and i n  London at four shi~li~igs and three petice sterling, also per 
hard dollar. 

“The bearer has the option of causing this certificate I1781 to be d e ~ i i i t i v e ~ ~  
converted into an extract of inscr i~t~on,  ~ a ~ ~ b ~ e  in  adr rid. 

“ T o  this certificate are attached forty dividend warrants. If a t  the erid of twetrby 
gears it shonld oot have bcetc wi~hdrawri from c j r ~ u ~ a t i ( ~ ~ i  either by means of redamp- 
Lion or of c~rive~sior€ hto an extract of ;r~scriptiot~~ forty iictw d;vide~id ~ a r r a i i t s  shall 
he c l ~ ~ ~ e r e d  on the ~ r e ~ e ~ ~ a t j o ~ ~  of this certifica~e with the dividerid warrant preeed- 
iag that which latest ~econIes duct.”’ 

The ~ n a t r ~ ~ e n t  was dated ‘ ‘ M ~ d r j ~ ,  10 ~ e c e m ~ e r ,  1834,” and p ~ ~ r p ~ r t e d  to be 
s ~ ~ b s ~ i b e ~  by the S e c r e ~ r y  of State for Foreigir Aflairs, the Count To~er~o, and by 
the Director of the Royal Sinking Fund (“El Ilirector de la Real Caja de Amort- 
izacion ”> atid of the Oreat Book, Anto. Barata. 

The a ~ d a ~ ~ t  of debt was as follows. 

‘‘ In the  ayo or's Co~€rt, Lo~tdort. 
I’ ~ h o ~ a e  Page ~Yadsworth, of No. I t  Down Street ~ i c c ~ d i ~ f y ~ ”  &e., a(  m a ~ e t h  oath 

and saith : that Her Most Christian Majesty lfoila Isabel ~ e g ~ ~ r ~ ~ l a r ,  Queen of Spain, 
ia justly and truly indebted unto this deponent i r i  t he  sutn of 10,0001, sterliug and 
upwards for interest upon and by virtue of certain borids or c a r t ~ ~ e a t e s ~  ~ a a r ~ n ~  date 
r e ~ ~ e e t i v e ~ ~  the 10th day of ~ a c e ~ ~ h e r ,  1838, and daly tnadc,” &e. {desc~~~ ir ig  them 
as a t  p. 172, aate) : and which said i?iterest was due and payable on certaiit days 
now past. “ T. P, ~ V A ~ S ~ ~ O ~ r ~ I ~  

“ Sworn a t  the Lord ~ a y ~ r ’ s  Court 
Office, London, this 30th day 
of December, 1850, Before 
me, G. A s ~ t ~ , ~ ~ . ”  

[179] The s~ibsequent ~ r o c e e d i ~ t ~ s  were : The ~ ~ e c l a r a t ~ o r ~  in the lord mayor’s 
court, ~ b e r 0 b y  the ~ ~ a i ~ i ~ i ~  “ d e ~ ~ ~ ~ ~ ~ s  a g ~ ~ ~ s t  Her Most ~ h ~ ~ j s t i a ~  ~ a j e $ t y  Do& 
Tsabel S e ~ ~ n d a r ,  ~ u ~ e t ~  of Spain, ~0,0001, of la~vfii l  motley of Great ~ r ~ t a i k i  which she 
owes to and unjustly cletaitis from the said ~)iai~i t~ff .  For that, w~ereas  the said 
defetid~nt, on,” &e,, at  the parish of Saint He le i i  Lotidou, and within the jurisdiction 
of this court., for and in ~o~~s ide~a t io r1  of divers sums of money before that time due 
ancl owing f l ~ m  the said ~ ~ e ~ ~ f ~ ~ ~ ~ ~ t  to the said plaintift.‘ at &he parish a~oresaid arid 
within the j ~ r ~ s d ~ c t ~ o n  a~oresa i~ ,  arid theri heitrg in arraar and urtpaid, granted and 
agreed to pay to the eaid ~ i a i t ~ t ~ ~  the said sutn of ~ 0 , ~ O O ~ .  above deman~~ed where and 
when she the said de€%rIdatkt should be t ~ ~ e ~ e u ~ ~ ~ o  a f t e r w a ~ ~ s  K.equ~~ed : yet, notwith- 
sta~idi?Ig, the said d e ~ ~ ~ ~ ~ ~ I i t ,  a ~ t h o ~ ~ h  ofteri thereto r e ~ ~ e s t e d ,  bath not yet paid to 
the said plaintiff the said sum of 20,000i. above demanded, or any part thereof. To 
the damage,” &c, 

Then fo~~ow6d prayer of pracass by the p I ~ ~ n t ~ f f ~  award of summons calling on 
~ e f e ~ i ~ a i i t  to appear md answer; return to the court that d ~ ~ e i ~ ~ a ~ ~ t  bxd notbir>g 
within the oity or ~iberties  hereby she could he s ~ i t ~ i ~ o t ~ e ~ ,  rior was to be fouttd 
within &ha earn6 ; itor~-ap~ear~tIee oiid ~ % f ~ ~ ~ ~ ~  by ~ e ~ e ~ i ~ ? a ~ t  on beitig called at the 
Same court : ~ I ~ e ~ t i o ~ ~  hy ~ i a ~ ~ i t i ~  at the same court that ~ c ~ I e i i l r ~ a ~ e ~  owes ~efandaut  
1 ~ , 0 0 ~ ~ .  in ~ o n e y s  ri~mhered, ‘*as the proper moneys of the  said defendant,” arid now 
has and detains the same in his hands arid custody j pra;Fer of process by p i a ~ n t ~ ~ ~  to 
attach, $e. j ~ h e ~ e u p o ~  the ~ e r j e a ~ ~ t  at mace was cornxitarided b~ the court that he, 
aecording to the CUSQOLI]., ckc., attach the said deferI~ant by the said ~ ~ , 0 0 0 ~ .  so [HO] 
being in the handa and custody of the mid ~a r~ I i shee  tu3 a~oresaid, and the same in his 
hands and c u ~ t o d ~  defend and keep, so that the said ~ e f e n ~ a i ~ t  miiy appear in this 
court here to be h o l ~ e t ~ ~  &e. to answer the said ~ ~ a j a ~ i ~  in the plea aforeaajd ; and 
that the said serjeant a t  mace returu, &c, : ~ p ~ e a r a n e e  by p ~ a i n t i ~  at  ii court holden 
13th January, 1851, aad return by the serjeant that he had a t ~ a c h ~ ~  d e f e n d ~ ~ t  by the 

K. B. X L V L - ~ ~  
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said ~ O , ~ ~ l ,  so being in the hands arid custody of the said garnishee, and the same 1 
defe~ided, &c. according to the custom, &c,, so that defendar~t might appear a t  this 
court to anawer in the said plea : aad that ~ e ~ e n ~ a i i t  thereupon was 6o~emnly called 
a t  the same court arid did nok appear, but made a first defatiit, which was recorded, 
aud a further day given to tleferidarit to appear at the next court, to he holden, 
&c. : similar defaults by defendant a t  three other courts, plaintiff appearirig: prayer 
of process by p la i r~ t i~ ,  a t  the fourth court, against the ga~~iishee,  aud order by the 
court, thereupotj, that the serjeant warti the ~ ~ r n i s h e e  to appear ott 17th January 
to shew muse why plaintiff ought not to have exec~Ition of the 10,0001. attaehed in 
garniehee’s hands : appearance on the day named, and imparlance, by the ga~r i i s~ee ,  
who, on a suhequent c&y, pleaded : 

That, at the time of making the said attachmetit, or at Buy time sirice, he had not 
owed to or detained from, or yet has, owes to or detaitia from, the said deferidant 
riamed irr the bill original and atta~hmerIt aforesaid the said 10,~001. or any part 
thereof, in manner and form, &a. ; c o n c ~ ~ d ~ r i ~  to the country. 

Then followed a bill of proof by Thomas Pateraoil of Liverpool, merchant, praying 
to be admitted to prove that the 10,0001. i s  his proper~y ; and probat~o~l by the [I$lI 
same party, alleging that he claimed interest i t i  the 10,0001. ~ p a r c e ~  of the said 
~O~O~OI.), for that  the same was received by the rnishee, and held by him, far 
and on account of the defeadant; arid that, while the same was so held by the 
~ a r n i s h e ~ ,  a ~ e ~ o t ~ a t i o ~ ~  was pending betweeri the approver and def~ndant  for tbe 
~ u p ~ l y i n ~  to defendant by the approver of certairi farge ~uatitities of corn, to wit 
forty ship loads: that, ultimately arid hefore the said a~tachmetit, a coritract was 
made and eritered into by arid bet we er^ the approver and d e ~ e r } d a t ~ t ~  and, by the 
terms of such contract, the approver was to supply forty ship loads of corn to the 
defendant at the times arid periods mentioned in such contract : that, on such coa- 
tract being made, the approver required a sum of money from defendant on account 
of such ehipmeots, to wit ~0,0001.: that ~ e f e ~ d a r i t  agreed to pay the said snm of 
money, and arranged that t h e  same shoulcl he paid to the approver by remittirIg the 
same to Joaquin Sche i~nage~  the ~ e f e ~ ~ d a n t ~ s  agent i i i  Londori, beiirg the g a r ~ ~ 6 h e e  iri 
the said attaehment, and then, a t  the time of the making the said coi~traot and before 
the making the said attachmetit, gave the said approver an order to reee~ve the said 
10,0001. when paid to defet~dant’s said agent in L ~ r ~ d o ~ ~ ,  so being the g a ~ n i s ~ e e  its 
aforesaid, for the specific purpose of paying the same to the approver ; which order is 
dated long before the issuing the said a t t a c h t ~ e ~ ~ t ,  to wit OFI 2d November, 1860 : attd 
that the said sum was so placed iu the hands ol the gartIishee by d~fexIdant for the 
speoific purpose of applying the same to the order above mer~tioned : ~ h e r e f o ~ e  the 
approver claimed the said 10,0001,, atid he offered to verify the premises, arid that the 
~ 0 ) ~ 0 ~ ~ .  was his property, iri ma~tner, &e. a8 he had claimed : arid [182] he prayed to 
be a ~ ~ i t t e d  to prove the same, according to the custom of the city, 

There were also proceedirigs (similar to the earlier ones in the case of ~ c h e ~ d t i a ~ e ~ }  
r ~ s u l t i n ~  in the a t ~ c h m e n t  of ~0,0001. in the hands of ~ a ~ t i n a  artd Stone ; ~ ~ a i ~ t ~ ~ I i g  
to them to shew eause, &e.; plea, by them that, at or & w e  the time of the attach- 
nreot, they had aot owed to or ~ ~ e ~ ~ i ~ ~  from ~ e f e n d ~ t ~ t  the said ~ O , O ~ O l *  or arty part 
thereof, in manr~ar, &c., co~cludirig to the co~I i t ry  : bill of proof itrid pro~ation by the 
said Thomas Patersoti, a l~egi r~g  facts as stated on the p ~ o ~ ~ t ~ o f i  ia ~chejdnage~’s case, 
as to the e o ~ t r ~ c t  for corn, arid demand by P a ~ e r s o ~  of 1~,~001.~ on a c c o u ~ ~ t  : and that 
the said defendant agreed to pay the said sum of moriey last mentiorred, and arranged 
that the same should be paid to the approver by remittirig the said sum of 10,0001. to 
one Joaquin ~ ~ h e i a n ~ g e l ,  the deferi~ant’s a ~ e ~ t  in LoIidot~, with d ~ r e c t ~ o ~ s  to the said 
J. S c h 3 ~ ~ n ~ g e l  to place the said sum in the hands of the garnishees ixamecl in the 
present attachment, to meet the p a y ~ e n t  of the orcler after mentiot~ed, and then, at 
the time of ~ a k i n ~  the aforesaid contractI and before the m a ~ i n ~  of tbe said attach- 
mant, gave ths  said appro~er  81f order to receive the said ~ 0 , O ~ ~ l .  when paid into the 
handa of the garnishees as aforesaid for the specific purpose of paying the same to the 
approver ;  hio oh said order is dated long before the issuing of the said ~ttachmetit, to 
wic on 2d ~ovember I  1850: that the said sum was so placed in the hands of the said 
~ r r t i s h e % s  by defendai~t t h r o ~ g h  her agent for the s ~ e c ~ ~ c  purpose of a p ~ l y i € ~ g  the 
same to the p a y ~ e i i t  of the order above m%ntioned: wherefore the said ap~}i‘ove~‘ 
c ~ ~ i ~ ~ d ,  &e. ; I ~ R  before, 

1 

* 

, 
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~ u ~ ~ 5 u ~  (a), 
and ~ o n ~ n d e ~  that the sovereign prince of a foreign realm could not be sued in an 
aetion whieh required that she should put  in special bail to  answer in a Court of this 
~ u n t r y  f a r  ran aot of State: and, cansequentl~~ that p r ~ e e d ~ r ~ ~ s  could not go or$ 
agaimrtr the ~ ~ r ~ i s h e e s .  [Lord C a ~ p b e l l  C.J. Must there be an a f f i ~ ~ a v ~ t  of debt, to 
~ m ~ e n c e  a suit in the lord mayor’s courtf] Rrtndell (with Chambers). There 
must, by the euakom. 

The a ~ d a v i t s  in support of the 
rule shew a caoe within the jurisdiction of the lord mayor’s court. No objectioir 
a r t  be f ~ u ~ ~ 6 d  on the a ~ d a v i t  of debt, which is [ii~riecessary, and no par& of the 
p roc~d ings  in the Court. (On this point ~~~~~ v. 8eif(5 Taunt. 334 ( i i o ~ ) ~ ,  and 
~~~~~ v. r ~ ~ ~ ~ g e ~  (1 Stra. 641), were cited.) [llorcl Campbell C.J. The affidavit is 
inteded €5 shew the cauae of action. It geems to be evideuce against the p ~ a ~ ~ ~ t i ~  
as far as it goes (see p. 198, poet).] The proceed in^ in  question is ~ g a i n s t  a grtrnishee 
according to the cuetom of foreigu attaehment. A s ~ u ~ i n g  that in some stage of the 
am the Queen might interpose, and allege something to defeat the aotion, a prohibition 
cannot go, The ford ~ a y o r ~ s  CI.841 is  the only court which has jurisdictiot1 in, this 
kind of ~ r ~ ~ d j n g ;  and, if a p r o ~ ~ b i t i o ~  lay under the present circumsta~Ic~s~ the 

ning muld  have no remedy : for which reason privilege, of a t t o r n e ~ s  or 
 other^, i s  wt allowed to oust the court of j u r j ~ j c ~ j a ~  in foreign a t ~ & e ~ m e r ~ t  ; ~~~~~~~~~~ 

m e  (1 Wns. Srund. 6?), Gilb. Cont. Pleas, 209, ~ ~ ~ g e  v, ~ u r ~ ~ u s ~ Z e  (8 T. %. 417). 
The praotiee is €uIiy set out in ~ o b u n ’ s  ~ r ~ v ~ I e g i a  Londini, 253, et  seq., 3d ed, It is 
anougb, far the, purpose of instituting a foreigu attachment, to shew that t h e  garnishae, 
being within the city, has funds of the defe!idant; and, if the garnishes does not corn6 
in and eat&blis~ any thin^ that may ~ i s c h ~ ~ e  him, which the defendant also i s  a t  
liber6y to de, then, accord in^ to the c e r t ~ ~ ~ t e  of the recorder of London, cited in 
note (1) to ~ ~ ~ ~ 1 Z ’ ~  case (I Wms. Saund. 671% “ J ~ d g m s n t  shall be, that the plaintiff 
shalt have ~ u d g ~ e n ~  against him ” (the g a r n ~ ~ h e e ~ ~  “arid that he shall be quit against 
the Other, after execu~joti sued out by thc p ~ ~ i n t ~ ~ . ”  [Lord ~ a ~ p h e l l  C,J. The 
garnisheek payment is taken t o  be a payment by the defendant. Patteson 3. Surely 
the found~tion of all this proceedixi~ is a debt as to which the court has juri~di~tior1 
over the d ~ ~ d ~ i i t ,  As you argue, if there warsl fiinria in the city bel~nging to the 
Queeti of E ~ i ~ ~ a n d ,  there might be an a t ~ a c h ~ e n t  against the garnishee,] In BUT&$ 
v.  Se@ (5 ~ a u t i t .  234, ~ i ~ t e ~ ,  cited and acted upon in ~ ~ i ~ g ~ u ~  Y. ~ ~ ~ ~ i ) k ~ ~ ~ s  (5 Tauntr 
328}, the daf~ndant pleaded a recovery against him as garnishee in R sai t  against the 
p i & ~ n ~ ~ f f ,  ~ ~ 6 ~ d a n t  bsitig debtor to plaintiff ab the time: arid an demurrer i t  was 
objsded that the suit against tbe  now plaintiff in the court below was not shown to 
[186] have been brought for a debt arising witbin the jurisdicti~n : but the Court 
of ~ r , ~ ~ o n  Pieas held thie no vatid ob jec t~o~ ,  sod gave j u d g ~ e n t  for the d e ~ s n ~ a ? ~ t .  
[Lord C a ~ ~ b e I ~  G.J. The questioti there was, whether it must poaitivaly appear on 
the ~ e a d ~ ~ ~ a  that the Court had j u r i s ~ i ~ t i o n  : i t  waa not said that the want of juris. 
diotian, if ~ v ~ r r e ~ ~  might uot have been an ~nswer. The d ~ ~ i s ~ o ~ i  is only 
that things dmre before a c o ~ ~ s ~ r ~ t  t r j ~ u n ~  are ~ r e s ~ m e d  to be r i g ~ t ~ y  done.) I n  
.Yeif v. ~~~~#~ (2 Show. 506), the ~ ~ f e ~ d ~ n t  pleaded to debt on bond cctthat the 
plaintiff bein8 indebted to J. S.  he made an a t t ~ h m e n t  of the said money id his 
hart& ; ” 011 ~ e ~ ~ r r e e ,  one ~ b ~ e c t i o n  was, that Li( it does not appear that the debt arose 
~ ~ ~ ~ b ~ i €  &he ~ u ~ ~ 8 ~ ~ c t i ~  ;” aud IL seems that the plea was held good. [Plortl ~ a ~ p b e l l C . ~ ,  

C # ~ r t  of ~ ~ e u ~ ~ a r  
pan the app~ebens~on merely that such Court will exceed its powers ; 

~ h ~ u g ~  the ~ e ~ e d y  may be ~r&ntabl% if it appear, in the course of the proceedings, 
that tuch an error is, or is about to be, c o r n ~ i t t ~ .  Among the cases laying dowrr: 
this p r ~ ~ ~ ~ ~ e ~  a d  sbewing ita appljoat~o~, are ~~~e Y, Bar$ ~ u ~ e ~  ( ~ ~ a ,  ~~~~~e~~~ v, 

e Bolls Court, 6 Beav. 1. .Sum& v, SuTne in Dom. Proc. (dmree of Rdla 
sa), 2 WO. Lords Ca, X, 

(&)I Ms? 10th. 
(e )  Gtl~ey  att6nded on b8~alf of the City af ~ o ~ d o ~  tr, watch the pro~eeding~, 

(&)t In Dom. Proc. 2 If, €31.533, a ~ r ~ ~ ~ ~  the j u d ~ ~ e n t  of K. €3, in Lard ~~~~ 

[]rrW]i Chambers, in ~ o v i ~ ~ g ,  cited 2% Duke a$ ~~~~~~~ v. Ithe li‘itrg 

h rule nisi waa g ra~~ ted .  
~ o g ~ i n s ,  ~ e l s b y ,  arid Locke shewed c~use~c} ,  

X n  last Easter term (&)I* 

Erle J, 

The a u t ~ ~ ~ t y  i a  a slender one for a wide propo$itjor~.] 
I1 ~ t a h l i ~ e d  rule that a ~ r o ~ ~ b j t j o ~  shall not issue to 

Before Lord C & ~ p b e ~ ~  C.J., ~ s t t e s o n ,  ~ j ~ ~ ~ a n ,  and Erle Js, 

le&, the custom of foreign attachment should be infringed upon. 
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ETErTw (7 A. & E. 713), case of T&e ~~~~~~ Sh$ ~ # ~ ~ # 7 ~ ~ ~ ~ e ~ ~  (7 Ves. 593), ~ a ~ n s u n  Y. 
~h~~~ (2 Ld. &gm. 982). The Cou& can not^ iu the p r e s e ~ ~ t  case, see any p~rticular 
in w ~ i c h  the lord  ayo or's court is [l86] e x ~ e d i r i g  its jurisdiction. Nothing ha5 
beeit done c o n ~ r ~ i ~  to the due a d ~ j ~ ~ s t r a t i o n  of justice. The bond itself is not made 
part of the record, It does not appear that any applicatio~i has been made to the 
lord mayor’s court to stay proceedings in the sui t  because the Queer1 cannot be sued 
there. The present motion is quia timet;, If the objection is taker1 011 the trial, the 
judge of the lord mayor’s court will deal with it, and i t  may he b r o u ~ h t  before 
a ~ o ~ r ~  of Error ; ~~~~ v. ~~~u~ (6 T. E. 760), C l u ~ ~  v. ~ e n ~ m  (1 3. tas Ad. 92). 
[Lord C a ~ p b e l ~  C.J. The q ~ e ~ t ~ o n  as to jurisdictio~~ may arise 011 facts not ~iecessar~ly 
a p p e ~ i n ~  by the record.] That might be so; as irt Bay v. Paq&we (13 Q. B. 803). 
The subject matter of this suit beittg withiri the jurisdiction of the court on a cow 
cessit solvere, the proper mode of defence on the part of the Queen wodd have been 
to ap ear and put in a plea. The defence, that the borrowing was a11 act of State, 
woul cp have been fully ayailable in that form, and would, it must be ~resumed, have 
been F r o ~ e r l ~  d i s p o ~ e ~  of by the court. At  p ~ ~ s e n t ,  this Court cannot say, an looking 
at the bond or c e r t i ~ c a ~ e  sued upon, that it may not be ground for art action agaiiist. 
the ~ u e e t i  persoI~a~ly, What the law on that subject was, in the particular cast?, 
would depend or1 the evidence. ErIe J. The instrumeat itself informs the bearer 

Regent, and of a treaty concluded by the Secretary of State. SuppoBe the plaintiff 
on his affidavit ahewed expressly that he could have no right in an action against 
the ~ u e ~  individuall~ : would the lord mayor’s court still he entitied to proceed t 
~tippo5e he made IS’?] it appear that his demand was like that made against the 
Queen of England in the Buyon de ~ ~ ~ e ’ s  case (a), where the grounds alleged were, to 
the ~ n ~ e ~ s t a i ~ d i f i g  ot any person acquai~ted with the law, a direct d ~ s a ~ r ~ ~ n c e  of 
the claim,] It would still be matter of enquiry, on the trial, what the facts were, 
The inlatrumetit prim& facie creates a liability iu IAondoo. 

But, further, the garn~shees here have taken issue on a fact concer~iing themselves 
e x c ~ u s ~ v e l ~  ; that they have Iiot the ~ o n e y  iii their hands. After this, they cannot 
set up  noth her aiiswer, which regards the d ~ ~ ~ n d a i i t  only. [Lord Campbei~ C.J. 
They have an interest in it, hecause, if the court has no jurisdiction, they are dis- 
charged.] The course on an a.ttachment Is thus described in Bohuii’s Privilegia, p. 256. 
t4 The garnishee, if he think fit, may appear in court Iry his ~ ~ ~ o ~ n ~ y ,  arid wage law, 
or plead, that be has no mouey in his hands of the defendauts, or other special mattor, 
or he may ~onfess  it.” But, ‘‘ if the ~ l a i n t i ~  in the a~tachmer~t shall obtain a verdict 
and j u d ~ ~ e n t  for the ~ ~ o I i e y  or goods attached in the garnishee’s hands, yet the 
d e f e ~ ~ d a n ~  in the a t t a c h ~ e n t  may at  any time before satisfaction a c k t ~ ~ ~ v ~ e d g e d  upoit 
recard, put in bail to the p1air~ti~’s action upon which the a t t a c h ~ e ~ i t  is grouiided, nritt 

thereby clischarge the judgment arid procoeditigs against the garnishee j yea, t ~ o i i ~ h  
the prnishee be tztkert in executio~i, he shall be  isc charged if bail be put in as afore- 
said.” [Lord Campbell C.J. Would not it be special matter pleadable by the garnishee, 
that, the defenda~~t  is a. person over whom the court has no jurisdiction?] There is 
110 p r e c ~ e i i t  of C1881 such a plea : arid, at all events, the time for it; has been let pass, 
[Erie J. It is not always true that a party who was entitled to object to the jurisdictiou, 
but has allowed the cause tn be tried on the other ma~ters  in d i s~u te ,  cannot after- 
wards have it p~ohibi~ion. The contrary has beer1 held on prohibitio~~ to a CoLIi~t~ 
Court, where title had come in q u e s t i o ~ , ~  In I ” ~ ~ ~ s m  Y. ~~~~~a~~ (14 Q. B. 7101, 
which was such a case, the question of jurjsdict~oii had been raised a t  the proper time 
in the C ~ u ~ I t y  Court. [Lord Campbell C.J. DO you allow that the garnishee might 
move for a p~h ib i t i on  before plea p ~ e ~ ~ e ~ ? ~  He might ; but not after be has put irr 
8 plea which admits the jurisdiction. An ~~~~~~~~~s case in Ventris (236) agrees with 
this view ; and In Fe Jmes a ~ d  Jumes (1 Lowndes, M. Rt F, G5), is a direct ~ u t ~ o r i ~ y  
on the point. [Erle 3. My opinion in that case niust be taken to have beeo re vie we^ 
and found wrong.] 

As to the principal question : the case is, that the defend~nt has raised money 
w i ~ h ~ ~  the jurisdictjon of the lord mayor’s court by bonds bearing an interest payable 

V, Erne, 4 T. E, 382, which reversed the ju~gme?it  of Corn. PI. in Rome v. Bar1 
~ a ~ ~ n ~  1 H. €3.416, 

(a) 8 Q. B. 208. ~ u r # ~  de Bode v. I”& ~ ~ i e e ~ ~  13 Q. B. 380. 

that it is made by virtue of s Iaw L ecreed by the Cortes and sanctioned by the Queen 
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in London‘ ~ o t h ~ ~ g  appears that can legally distii)gi~ish the funds attached from the 
Queen’s own funds. She appears to have the controul of them all. In Tks LElGke I$ 
~~~n~~~ V. 21ie King of ~ u ~ ~ ~ ~ ( ~ ~ ~ ,  cited in moving for this rule, it was held that a 
foreign prince, being in this country, could riot be made amenable to the Court of 
Chancery for acts done in exercise of his Sovereign authority : but those nets were 
done in his own d o ~ i ~ ~ o n s  ; a circumstance par€icu~ar~y iioticed by Lord ~ t t e r I b a m  
in his address to the House /I893 of Lords. I n  the same case, :It the Rolls, Lord 
Langd~le, after o h s e r ~ ~ n g  that (‘the law of ~ t i g ~ a ~ i d  affords no a u t h ~ r ~ t y  for the pro- 
position, tkat sovereign princes resident here mxy not be sued in the Courts here,” 
cites BE Ect Tm& v, ~~~9~~~~~ (1 I lov. Supp. to Veaey, 149), where Vice Chancellor 
Sir J. Leach ordered the King of Spain to be named as party t o  a suit, the object of 
which waa to charge Bernales in respect of acts done by him as the King’s agent, and 
‘‘ laid it down, that a foreign ~ o v e r n m e ~ i t ,  or S o ~ e r e ~ ~ r i ,  could both sue and be sued in 
the Court8 of this country.” [Lord Campbell C.J. The act in question here was not 
done by the ~ u e e ~  person~ily, but by her  other, while regent.] A person raises 
money in London for the Queen of Spairi. [Lord Campbell G.J. The instrument i s  
riot signed by her, but by a public officer ; like our Exctrequer bills.] I t  is not necessary 
t h t  the Queen should have actually put her own seal to the bond, to render her liable. 
Affidavit is  made in the cause tb3 t  she is the party indebted. I t  a p ~ e a r s  that the 
Cartes have authorized her to borrow rnotiey ; but this Court cannot judge of the 
riuCure and effect of that autbority. Before the reigri of Erlward I., the King, even of 
this c o u n ~ y ,  might tmve been sued i t i  the Courts (6). Since the  p r o ~ ~ e d i t ~ ~  by ~ e t i t i ~ ~ ~  
of Eight was i n s t i ~ i ~ t e ~ ,  that i s  no longer so ; but a foreigri prince may still be sued, ab 
least upon er;gag~ments entered into here, (Pattesou J. The liability of a foreign 
prince upon acts done in  his own daminions came itrto question i r i  MililzcZm v. Ditke of 
~ ~ ~ ? 2 ~ ~  (10 Q. 13. 656) ; but there was no decision on the point.] 

[I901 ~ h a ~ b e r s ,  Peacock and ~ a t t d e ~ l ,  contrlt. The suit has arrived a t  this point : 
the garriishaes having pleaded, issues have been joined upon the pfws, ,znd now stand 
for trial, the result of whicb, if the pfeaa be not proved, will be that exe~ution will go 
ng&hst the moneys of the ~ e f e n ~ ~ r i ~ , ,  ri~iless she put in  bail within a year and 8 “lay to  
appear arid try in the lord tnayor’s cotirt. whether ~ ~ ~ o h ~ b i t i o n  
lies, aud whether i t  is now properly applied for. Now the rule is, that a prohibition 
wiIl be granted w b e ~ i e v ~ ~  the Superior Court c i l ~  see that the court below has exceeded 
i t s  jurisdiction. And ( a s ~ ~ ~ ~ i ~ i ~  thak the garriis~ees here are not entitled as pnrties to 
demand it) the prohi~ition may issue even at the instance of B straitgm ; a rule founded 
not only in justice to the subject biit in a jealous regard to the ~)rerog~ti*e of the 
crown:  for “ there are two thing? i t r  prohibition, 1st contempt, of the CrowtI, and 
disher~son of it in taking on them juc~i~ial  power where they h:iva no right; 2d is 
a damage to the party j ” E& v. Jackson (Fortesc. 345). ‘( And the King’s Courts bbat 
map award ~ o h i ~ i t i o r ~ ~ ~  being i n f o e ~ e ~  either by the parties thenise~ves, or by any 
stranger, that any Court Temporal or Ecclesiasticd doth hold $ea of that whereof they 
havs no& ~ u ~ s d ~ ~ t ~ o r ~ ,  may ~~~~f~~~~~ prohibit the same, as well after judgment and 
exeeution, as before ; ” 2 Itlst,. 609. The rule on this subject haa heeti e ~ e m ~ ~ i f i e d  iu 
the late decisions as to the County Counts. [Lord Camphelf C.S. Those cams, as W 8 l l  
as ~~ v, Eurl C ~ ~ e n  (a H. B1. 533; 4 T, R. 382 ; 1 N. BL. 476), t he  Oourt of 
Appeals in  cases of prize, to which the prohi-[191]-bition wetit, had exclusive jurisdic- 
t ion  over the matter which they bad clecided, namely, whether B certain captare‘ WBS 
prim or oat within the Prize Acts then itr foree ; arid therefore prohibition was held not 
to lie. But, if they h d  h0eu exoeeding the bounds of the common law in c o ~ j ~ t r u i n ~  
the Acta, they mighti have beerr pro~ibi t0d~ even after sentetice, according to G m  v. 
~~~&~ (3 East, Qi2),  and Go&E Y. & p p r  (5 East, 345), arid other authorities. There- 
fore the g a r n ~ s ~ ~ 0 s  here are trot barred bv baviug pleaded. The p r ~ ~ i ~ ~ ~ ~ e  (acted up011 
in Hall v. Muzcls (7 A. & E. 721)), that a Court should not be presumed likely to exceed 
its jurisd~c~ioii, does riot apply when the Court has en t , e r~~ ine{~  a suit of which, 
originally, it ought not to have taken cognizance, How, in  the present case, the 
~ ~ e e ~ ~  the ~ e f ~ r ~ d a t ~ t  in the suit, has iiever heerr s u ~ ~ o t ~ ~ ~ .  It i s  riot ~ ~ r e ~ ~ ~ e ~  that 
she h a :  but it is assumed that, because the debt arose, as it is said, within the 
juri~diction~ and nothing is found therein by which the  defendaat Can be surnmot~ed, 

(cl) 2 H. Lords Ca. 1. 
(b) See 16 Vin. Abr, 536, tit. Prerogative of the King (Q, 4). 

The questions 

S. C. in the Rolls Court, 6 Bexv. 1. 
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and the defendant herself is not to  be found there, a summons may, by custom, be 
supposed. But, if it was impossible, legally, that the Queeii could be summoned, a 
summons cannot be supposed ; and it was held in a case from the Tolzey Court of 
Bristol, B r m  v. Fficit (1 Man. B G. l), that, or1 general priuciples, a custom to issue 
foreign attachmeet without summons would be bad. [Lord Campbell C.J. The 
principle relied upon is, that R debt within the jurisdiction gives :iuthority to  the 
Court, though the debtor lives out of the j~iris~lictiott. The law is sa in Scotlarid.] 
It ought at least to be possible that the debtor should have the o~)partL~~iity of appear- 
ing. E1921 Bziehnnun v. Bucker (1 Camp. 6 3 ;  9 East, 192), is another authority 
against the suggested custom. Lord Campbell C.J. What is there to  shew that a 
personal service ought to be practicable?] It is at least requisite that, if a summons 
were served, the summons should have force to  compel the party t o  come in. The 
present case differs from others inasmuch as the defendant always was, and must be, 
out of the juris~~ctiori .  This is not an objectiort which can be waived by pleaditi~, 
in the case of a garnishee, more than i f  it were that of an ambassador. [Lord 
Campbell C.J. One difficulty you have is, that there are, as i t  seems, cases in which 
a foreign prince may he sued, atid the court below may be proceeding to decide, but 
not wrongly, as to this being one of them.] The assumption, that this is such a case, 
ehould be sustained by those who allege the jurisdiction : but the contrary appears 
from the affidavits, the bonds, and the proceedings in the suit. 

Then, has the lord ~ ~ y o r ’ s  court any jiirisdiction, for the purpose of R suit, over 
a Queen of Spain resident in her own dominions 2 In Bottylas v. Fowesest (4 Bing. 686, 
703, 3), Best C.J. said that ‘‘a natural born subject of any couutry, quitting that 
country, hut leaving property under the protection of its law, even during his absence, 
owes obedience to those laws, particularly whert those laws enforce a moral obligatioti : ” 
but he distinguished srich a case from Biichai~an v. Bzdei. (1 Camp. 63 : 9 East, 192) ; 
and he added: “To be sure if attachments issued against persons who never wet’t: 
within the ji~riadictioii of the Court issuing them, could be supported and enforced itr 
the country in which the person attached resided, the Legislature of E1931 any country 
might authorize their Courts to decide on the rights of parties who owed no allegiance 
to  the Governmeiit of such contitry, arid were under tto obligation to attend to its 
Courts, or obey its laws. We  confine our judgment to a case where the party owed 
allegiance to the country in which the judgtuertt was so given agairist him.” In the 
present ease, the consequence of a finding against the garnishees will be, that  the party 
holding l@,OOOl. which is the money of the Spartistt Go~~eriIment will be unable to say 
that it is so till the Queen puts in bail ; a step by which she would ackno~~ledge  the 
jurisdiction of the Court. If the proceedirigs in this case are valid, a ship of war 
belonging to the Queen of Spain might ba attached; an act which might lead to  
disastrous public consequences. This evil was pointed out  by Lord Langdale in The 
Duke af Brunswick v. The &ing uf Hunwer (6 Beav. 1), where his Lordship observed : 
“The cases which we have upoti this poirit go 110 further than this; that  where A 
foreign Sovereign files a bill, OY ~rosecutes an action in this c~un t ry ,  he may be made 
a. defendant to a cross bill or bill of discovery in the nature of a defence to  the pro- 
ceeding, which the foreign Sovereign has himself adopted. There is no case to  shew 
that, because he may be plaintiff in the Courts of this country for one matter, he may 
therefore be made a defendaut in the Courts of this country for another and quite a 
distinct matter :” and he added ( 6  Beav. 40) : ‘‘ The defendant insists upon it as a. 
general rule, that in times of peace at  least, a sovereign prince is, by the law of nations, 
i n ~ i o ~ ~ b ~ ~  j that  obvious iticoi~veitieIices arid the greatest danger of war would E1941 
ariae, from any attempt to compel obedience to any process or order of any Court, 
by any proceeding against either the person or the property of a sovereign prittce ; 
and indeed that any such attempt would be deemed a hostile aggression, not 011ly 
against the sovereign prince himself, but also agaiust the State and people of which he 
is the Sovereign : that i t  is the policy of the law ( to  be everywhere taken notice of), 
that such risks ought to be avoided :” to which propositions his Lordship’s judgment 
conformed. [Lord Campbe~l C.J. There may in  any c o u n t r ~  be private property of 
a foreign prince, t o  which these remarks would not apply.] Lord Lyi i~hurs t  said, 
in Thcl Duke of E T Z L ? ~ S ~ ~ C ~  v. The King uf Hmacer (2 Ho. Lords Ca. 23), in the House of 
Lords, that i t  was unnecessary there to define the ciroumstances (admitting that such 
might exist) under which a foreign Sovereign might be sued here for acts done abroad : 
but he said : “It must be a very particular case indeed, even if any such case could 
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exist, that would justify us in interfering with a foreign Sovereign in our Courts.” 
And Lord Brougham said : “It mould have beeii necessary where two foreign princes 
came to the Courts of this courrtry respecting B matter transacted abroad, to have 
diaelose~ auch a case as would have shewn clearly that i t  was upon a private matter, 
and that they were acting as private individuals, so as to give t h e  Courts iri this 
couittry jurisdiction.” The process (ante, pp. 172, 3>, here is to attach “all” ‘‘ moneys, 
goods and effects” of the defetidant without reference to their being public or private. 
If the property to he hken  was private, that distiiiction should have been pointed a t  
in [.2Qr5] all the proceeditigs. [Lord Camphell C.J. You say, assuming this to  he a 
private debt, the at~a~:hmeTit is such that public property niay be taken for that private 
debt.] To 
that l aa  Lord Mansfield, iri Triquet v. Bath (3  Burr. 1478, 1480), refers the privilege 
of foreign ambassadors arid their servants against arrest j arid he riotices the incident 
of a statute, 7 Ann. c. 12, having been pdssed, in cotisequetice of the Czar’s ambassador 
being arrested. But iri that case, he adds, ‘I If proper applicatiorr had been irnmedi- 
ately made for his discharge from the arrest, the matter might atid doubtless would 
have heart set right. Instead of that, bait was put in, before ariy complaint was 
made.” Here, the errotieous course of putt jr1~ iii bail is declined, arid a ~ ~ l i c a t i o ~ i  is 
made directly to the Court. 

The power of Courts of Justice to enforce process against a foreign State or its 
debtor has boeti lately discussed in France. (Chambers cited a printed memorial 
addressed to the Court of Cassation, entitled “M$moire pur M. le Miiiistre des 
Finances d’Eapagne, reprdsetitant I’dtat Eapagnol, coritre Le Sieur Casaux, liquidateur. 
de la maison Lambkge et  Pujoi, de Bayotiiie :” Paris, 1846 ; in which some decisioris, 
stated to have taken place iii French Courts, are relied upon : and he read extracts 
froni Vatel’s Law of Natioris, b. 2, c. 3, sects. 35, 39, arid same work, Preliminaries, 
sects. 15, 16. [Lord Campbell C J. These are gerieral dicta, which catinot much affect 
the argument.]) 

That is so; and the proceeding, if upheld, violates the law of tiations. 

Cur. adv. vult. 

l196] I n  De Baber v. The Qiiee?~ of Pmtugnl Sir F, Thesiger, in  last term (April 
16th), ob ta i~ed  8 rulo calling on the Mayor arid A~dermeIi of the City of London, 
upon riotice of the rule, to be give11 to the registrar, or his deputy, of the h u r t  after 
mentioned, and on Maurice de Haber, upon notice, cPGc., to shew causa why a writ of 
prohibition should not iesue to  the court, &c. called thtl lord mayor’s court of London, 
to prohibit the said court, and also the said mayor and alclermeo, from holdiiig plea or 
further proceeding in the action eiitered in the said lord mayor’s court by the said 
M. de Haber against Her Most Faithful Majesty Doiia Maria da  Gloria, Queen of 
Portugal, therein descrihe~ as “Her  Most F a ~ t h f i ~ l  Majesty Doiia Maria da Gloria, 
Queen of Portugal, as reigning Sovereign arid supreme head of the nation of Portugal ;If 
and from further proceeding with t w o  foreign attachments issued out of the said court 
in the said action, and made iri the hands of Senhor Guilherne Candida Xavier de 
Brito arid Messrs. Wjlliam Miller Chriaty, George Holgate Forster, George Soholefield, 
William Shadholt, John Timothy Oxley and George Tayler, respectively ; and to 
reetrain M. de Haber from further proceeditig with the same or either of them. 

The rule wae obtained upon an a ~ d a v ~ t ,  in which it was deposed that, on 5th of 
3uly 1850, Maurice de Haber entered an action in the mayor’s court of London 
against Her Moat Faithful Majesty Doiia Maria da Gloria, Queen of Fortugal, snd 
isaued an attachment i n  the same court against the mooeys, &c. which were or should 
come iuto the hands of Senhor Guilherne Candida Xavier de Brito. The deponent 
stated that he had been [197] informed and believed “ tha t  the claim of the said 
Maurice de Haber against Her said Most Faithful Majesty (if ariy such he has) arises 
for money ~quivalerit iti sterling money to the sum of 12,1361., or thereabo~ts, which 
the said Maurice de Zfaber alleged that he had in the hands of one Fraticisco Ferreiri 
of Lisbon in the kingdom of Portugal, banker, a t  the period when Don Miguei was 
driven out of Portugal; and which was, by the said Francisco Ferreiri, paid over to 
the Government of Portugal under the decree of some Court in Portugal ; ” and that 
the cause of action (if any there be) arose in the kiugdom of Portugal, arid not withiri 
the City of Lorirlou.” On this attachment the garniahee obtained a verdict and 
judgment in the mayor’s court (see pp. 208,9, post). Oti 28th March, 1861, De Haber 
entered another action in the same court 8gaIflSt “ Her Most F ~ i t h ~ u I  ~ a j ~ s t y  Doiia 
Maria da Gloria, Queen of Portugal, as rsigtiing Sovereign, and as supreme bead of the 


