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Thursday, 21 Decenber 1995

JUDGMENT

LORD JUSTICE LEGGATT: This is the judgnment of the Court. The
appel lant, Dr Andrew Janes Higgins, is a Nane at Lloyd's. By a
"pay now, sue later' <clause in his agreement wth the
respondents Marchant & Eliot Underwiting Ltd, who are the
managi ng agents of syndicate 282 at Lloyd's, he promsed to
ensure w thout question that at all tines there are available
sufficient funds to enable them to pay all clains. It is
obvious that unless the Nanmes who are the underwiters at
Lloyd's fulfilled that promse, Lloyd s would cease to exist.
Yet since he received cash calls on 24th June 1994 in respect
of the 1990 and 1991 accounts Dr Higgins has failed to pay. So
the respondents issued a wit against him for the recovery of
£6,000. H's only excuse for not paying is that his promse is
part of an agreenent between undertakings which may affect
trade between Menber States, and which has as its object or
effect the distortion of conpetition within the conmon market.
On 24th COctober 1995 Rix J. gave summary judgnent against Dr
H ggins for £6,000 with interest and costs. Against that order
by | eave of the judge he now appeal s.

The background facts as well as the dispute itself and the
salient argunments on either hand were well summarised by the
judge at pages 1-22 of the transcript of his judgnent. The
wi der context of the relationship between the Society of
Lloyd's and those who conprise it has been definitively
expl ained by the Master of the Rolls in The Society of Lloyd's
v denentson [1995] C L.C 117 at pages 122E-125D. That
material we forebear to repeat.

Dr Hi ggins appeals on the grounds (1) that the dispute is not
suitable for determnation under RSC, O 14, and (2) that the
clause, the Standard Agency Agreenent ('SAA') which includes
it, and the byel aw under which the Agreenent was nade are all
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void under Art. 85 of the Treaty of Rone. The byelaw in
guestion is Lloyd s Agency Agreenment Byelaw No.8 of 1988 ('the
| 988 Byelaw ). The formof the SAA is set out in Schedule 1 of
the 1988 Byelaw. The 'pay now, sue later' clause is clause 7
of the SAA, and so far as material it reads as follows -

"7.1(a) The Nane shall ensure that at all tines
there are available sufficient funds subject to the
trusts of the Premium Trust Deed and held by or under
the control of the Mnaging Agents' Trustees to
enable them to pay all clains nade or incurred in
connection wth any request nmade by the Agent to nake
such funds avail abl e; provided however that the Name
shall not be obliged to nmake any paynent in or
towards the satisfaction of any such request by the
Agent for funds unless the Nane has first been
suppl i ed:

(1) if the request for funds is made for
t he purpose of satisfying an Audited O osed
Year Loss, with an audited annual report
prepared as at the date at which the
rel evant year of account was cl osed,;

(ii) in any other case, with a statenent
signed by the Agent, acconpanied by a
report signed by the auditors of the
Managed Syndi cate, conplying wth paragraph
(b) bel ow.

7.1(d) Any paynent requested by the Agent under and
in accordance with the provisions of this clause 7.1
shall be nmade by the Nane free and clear from any
set-off, counterclaim or other deduction or any
account whatsoever and in connection wth any
proceedings which may be brought to enforce the
Nane's obligation to conmply with any such request for
paynent by the Agent the Nane hereby waives stay of
execution and consents to the imedi ate enforcenent
of any judgnment obtained."

Appearing for Dr Hggins in this Court for the first tinmne M
Davi d Vaughan Q C. sought by anmendnent of the Notice of Appea
and by ancillary applications to adduce fresh evidence and for
di scovery, to argue that on the true construction of clause 7
the cash calls made to Dr H ggins by the respondents were not
validly made under the clause. Since these applications, which
were calculated to cause an adjournment, could readily have
been nade to the judge, we refused them
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M Vaughan argues that the only fair way of resolving the
issues is at trial. The factual issues are far fromclear, and
the issues of E.C. conpetition law are conplicated and require
expert evidence. A nunber of assunptions of fact and of
econom cs is involved. Dr Higgins' direct concern with the
Central Fund nmakes d enentson relevant. The factual issues
include the interrelationship between Nanes, nanaging agents
and nmenbers' agents, and between all three and Lloyd' s itself.
The judge assuned that the calls were for valid clains; that
the respondents are not parties to the Central Fund
arrangenents; that the purpose of the Byelaws is to protect
Nanes instead of policy holders; that the obligation to pay
could never distort conpetition; and that the narket relevant
to trade between Menber States was the nmarket for agency
services rather than the Lloyd' s insurance nmarket as a whol e.

M Vaughan contends that QO 14 is inappropriate because the
decision is liable to be treated as a precedent for the
enforcement of clause 7 in clains anounting to £1.4 billion
agai nst 13,500 Nanmes worl d-w de; because the present claim was
made at the instigation of the Council of Lloyd s; and because
some who shared the sanme interests as Dr Hi ggins were excluded
fromthe hearing in chanbers. The last point is raised not as
a matter of substantive law but in order to insinuate that the
procedure was inappropriate because it was not in conformty
with Art. 6(1) of the European Convention on Human Rights. The
j udge shoul d have held that under O 14, r.3(1) there "ought for
sonme other reason to be a trial", nanely that there is to be a
trial in denentson. The principles applied in that case would
inevitably result in leave to defend. D sputes about narket
practices necessitate expert and other evidence. M Vaughan
submts that upon authority the test to apply is whether there
is plainly no defence to the claim and that applying that
test, Dr Higgins should have unconditional |eave to defend.

4
© Crown Copyri ght



W consider that the plea that the proceedings are unsuitable
for O 14 cannot be appraised on its own. The consi derations
raised by it are to be borne in mnd particularly when the
second ground of appeal has been answered. As an afterthought,
first introduced by anendnent of the Notice of Appeal, it can
appropriately be taken into account at that stage.

Confronted by some limtation in tine for oral argunment M
Vaughan has provided in relation to his second (and nmain)
ground of appeal a 53-page skeleton argument filed three

wor ki ng days before the first day of hearing. It el aborates,
wi thout refining, the argunment presented at trial, and adds
some criticisnms of the judge's judgnent. In essence M Vaughan

seeks to establish a resenblance between this case and
Cenmentson. He submts that (1) the SAA nust be considered as
part of the Lloyd s arrangenents, which include the Central
Fund and the relation of Nanes to managi ng agents, and which
affect trade between Menber States; (2) the SAA obliges all
Nanes to trade only on the basis that they pay now, sue later,
and that requirenment could not be justified, even if it had
been notified to the Conm ssion; and (3) even if the SAA did
not restrict conpetition, it is unenforceable because it is
closely connected with the restrictive conditions of the
Central Fund, and because clause 7 is being enforced by
managi ng agents only on account of pressure fromthe Council of
LI oyd' s.

The respondents’ claim w |l succeed unless it is arguable that
it offends against Art. 85. That Article strikes at an
agreenent between undertakings, which at |east potentially
affects trade between Menber States, and which has the object
or effect of distorting conpetition within the Common Market.

For purposes of Art. 85 the Byelaws governing the Central Fund
(including the 1988 Byelaw), agreenents in furtherance of the
1988 Byelaw (including the SAA), and clause 7, are all
"agreenents, concerted practices or deci si ons” of an
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associ ation of undertakings, nanely Lloyd's, as are associated
directions or recomendati ons nade by LI oyd's.

M  Vaughan submits that, whether exam ned from the perspective
of premum income, percentage of overall business witten,
nunber of Nanmes participating, or a conbination of the three,
the effect of the Lloyd s arrangenents on trade in Menber
States other than the United Kingdomis manifest. Each SAA is
the inplenentation, the consequence, the object, the neans and
t he enbodi nent of the 1988 Byel aw. M  Vaughan criticises the
judge for supposing that Dr Higgins had to show that clause 7

affected trade, rather than that the "agreenment” as a whole
does so. He argues that the arrangenents are arguably
connected with the Central Fund and that the SAA is a classic
exanpl e of an agreenent whose effect on trade nust be viewed as
flowing fromthe comercial activity (underwiting) with which
it is connected. M  Vaughan also submits that the judge was
wong to look for an effect on trade arising out of a market
such as in the provision of services: it is an "agreenent"”
whi ch nust affect trade. In any event, the judge could not
reasonably have concluded that services rendered under agency
agreenents do not have an effect elsewhere in the European
Uni on.

Irrespective of effect, it suffices that the object of an
agreenment is anti-conpetitive. Having acknow edged that an SAA
intrudes on (and so distorts) conpetition, the judge shoul d not
have concluded that its object was not anti-conpetitive because
the mandatory provisions were needed to protect Names. M
Vaughan submts that certain of the Lloyd s Reports show that
the very object of the SAA and clause 7 was the fettering of
conpetition. He relies on suggestions in the Reports that the
SAA itself fettered market forces; that it was drafted for the
benefit of policyholders and working Nanes, not external Nanes;
and that its objects are to give agents freedom of manoeuvre,
and to underpin the security of the Lloyd s policy, as well as
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to protect Nanmes. The protection of policyholders goes only to
the possibility of exenption under Art. 85(3). The object of
the Central Fund, to give Lloyd's a conpetitive advantage,
results, if successful, in the distortion of conpetition.
Clause 7 is not only designed with the Central Fund to
guarantee the security of the Lloyd' s policy but is also a
device to protect the Central Fund. M Vaughan therefore
submits that the Central Fund, the 1988 Byelaw and the SAA al
have t he object of distorting conpetition.

When considering anti-conpetitive effect M Vaughan identifies
the relevant markets as the international insurance market and
the market insurance services at Lloyd' s, of which agency
services (regarded by the judge as a relevant market) form an
integral part. In considering restrictive effect Societe
Technique Mniere v Mschinenbau Um [I1966] E.C R 237 shows
the need to exam ne -

"....the nature and quantity, limted or otherw se
of the product covered by the agreenent, the position
and i nportance of the [parties] on the market for the
products concerned, the isolated nature of the
di sputed agreenent or, alternatively, its position in
a series of agreenents...."

The E.C. Conmssion has decided that a nunber of insurance
agreenents and standard terns offend against Art. 85. So the
inmposition by a trade association on standard terns for use by
its nmenbers has been held to be in breach of Art. 85(1). To a
li ke effect are Council Regulation 1534/91/EEC and Conm ssion
Regul ati on 3932/ 92/ EEC. Such difference as there is between
restricting, distorting and preventing is of no consequence in
this case. In aid of his subm ssion that the 1988 Byel aw and
the SAA in particular restrict conpetition M Vaughan argues
that agency services would have been provided on different
terns but for the 1988 Byelaw, that the SAA has resulted in
business that mght not otherwise have been witten; that
underwiters' freedom of manoeuvre that the SAA is clainmed to
give confers a nmjor conpetitive advantage which itself
distorts conpetition; that clause 7 is also designed with the
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Central Fund to give Lloyd' s a nmajor conpetitive advantage; and
that the SAA is weighted against external nanes, and so
di storts conpetition between insurers inter se.

M Vaughan accepts that sone agreenents, although prima facie
anti-conpetitive, may not offend against Art. 85, because they

are necessary for the pronotion of conpetition. He contends
that which side of the line an agreenent falls can only be
determ ned by evidence. In this context M Vaughan submts

that VdS v Comm ssion [1987] ECR 405 and certain Conmm ssion
decisions are to be preferred to such cases as Klim v DG
[ 1994] ECR 5641. The argunent that clause 7 is beneficial goes
only to whether, had the 1988 Byelaw or the SAA been notified,

either mght have obtained exenption under Art. 85(3). M
Vaughan contends that since Oenentson is to proceed to trial,
so nust this case. The respondents' claimis ultimately for

the protection of the Central Fund. M Vaughan reiterates his
argunent that clause 7 is part of the Lloyd s arrangenents,
which include the Central Fund and the SAA. Dr Hggins is now
said to have a counterclaim which he can rely on at this stage
if he is not obliged to "sue later'. But there is no evidence
of that.

Finally, in the context of tainting M Vaughan invokes exanpl es
of lawful acts being rendered unlawful by an unlawful purpose.
He submts that D Hggins need only show that the
respondents’' action is the neans of enforcing, or the result
of, or the subject of, or the inplenentation of, an illegal
agr eenent . The nost effective summary of his argunent on
tainting is presunably his own: the notive of Lloyd's in
instigating these actions is to protect the Central Fund and to
avoid plans for the renewed and increased use of the Central
Fund being thwarted by further depletions.

Al t hough we have summarised fairly fully the argunent for Dr
H ggins, and have taken account of it, the response, as is
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appropriate where a claim for summary judgnent is upheld, can
be stated with conparative brevity.

As a Nane at Lloyd's, Dr H ggins promsed to pay calls wthout
gquestion. Calls were nmade to himfor the total sum of £6, 000.

But he and others |ike him have decided not to pay until they
have to, and to leave Lloyd's to take care of itself. Dr
H ggins proffers no defence to his nanaging agents' claim
except under Art. 85 of the Treaty. It is of course fanciful
to suppose that he has ever thought of the SAA which he entered
into with his managi ng agents, or of the Byel aw under which it
was nade, as affecting trade between Menber States. But now
t hrough the ingenuity of his lawers he relies upon the Article
to evade paynent of his debts. It is our task to see whether
that ingenuity has been well directed and will avail him

The action is to enforce a Name's obligation to nmake funds
avail able to his nmanagi ng agent so as to enable valid clains to

be met on policies that he has underwitten. That does not
involve the carrying out of an unlawful agreenment or the
i npl ementation of an unlawful arrangenent. There is nothing
unl awful about it. On the contrary, the obligation to pay

debts is as old as commerce.

Dr Hi ggins received premiuns for the acceptance of a liability
to pay if |losses eventuated from prescribed risks. They did.
He is liable to pay the insured. H s managi ng agents have to

co-ordinate the paynent due from all the Nanes in the
syndi cat e. So they have nade a call. If the insured is not
paid, Lloyd s will suffer as well as the insured. G enment son

has permtted the argunment that a Nanme should not have to
rei mourse suns expended on his behalf from the Central Fund.
The only obligation here in question is the liability of a
principal to nmake available to his agent noney required for the
di scharge of the principal's liability.
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Dr Higgins' reliance on denentson is msplaced. The Court of
Appeal there concluded that it was not possible to hold that M
Cl enmentson's defence based on Article 85 was unarguable. That
defence, so far as is presently relevant, related to the
Central Fund byel aw which, it was said, arguably had the effect
of distorting conpetition wthin the comon market, by
providing Lloyd's wth a source of conpetitive strength,
wher eby, by offering lower premuns in reliance on the ultimate
indemmity provided by the fund, business mght be captured
whi ch ot herwi se woul d have gone to other insurers. Sir Thonas
Bingham MR (with whom Hoffmann LJ agreed) said at 129D "I do
not feel able to reject M Cenentson's argunent ... as plainly
wong in law. Nor am | persuaded it is right in law'. Steyn
LJ at 133F was even nore reluctant to accept that the defence
was arguable and expressed the view that it would ultimtely
fail.

It is apparent that the market identified in denentson as
susceptible to possible distortion was that between conpanies

in the Menber States conpeting for insurance business. In the
present case the market is entirely different, nanely that
bet ween nanes and agents for agency services. Such a market

conspi cuously |acks any elenent affecting trade between Menber
States. In denentson at page 125F Sir Thomas Bi ngham said "it
could scarcely be said, in the case of any individual nang,
that the decision to make paynment" under the bye-law provision
for the application of central fund nonies "mght affect trade
between nenber states”. That comment would apply wth equal
force to enforcenent of clause 7.1(a).

Furthernore, it is inpossible to see how clause 7.1(a) can be
said to restrict or distort conpetition. St andar di sed terns
govern the relationship between nane and agent but in no way
inhibit choice as to whether or not to beconme a nane on a
particular syndicate: on the contrary, standardisation renoves
a possible source of distortion or restriction. The 'pay now,
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sue later' provision is an essential debt enforcenent nechani sm
to provide the first line of Lloyd's provision for
policyholders: it is a source of funding not distortion.

Al'though it is right to say that the SAAis part of the Lloyd s
arrangenents which include the Central Fund, there is no nexus
between that fund and the provisions of clause 7.1(a): resort
to the Central Fund only takes place when a Nane's Prem um
Trust Fund has been exhausted, cash calls have been nmade and
the Name's securities realised. It sinply does not follow
that, because the existence of the Central Fund gives rise to
arguabl e anti-conpetitive issues in the light of its possible
i mpact on conpetition for insurance business, Lloyd s internal
mechanism to ensure funding for clains |ikewi se gives rise to
simlar arguable issues. There is no nexus because of the
fundanmental distinction in relation to an insurer's conduct
between the inter-state market place and its own internal
arrangenents for funding clains.

M Vaughan relied on WdS v Conmission [1987] ECR 405 as
authority for the proposition that the 'rule of reason' does
not apply to agreenents in the insurance sector, and as show ng
that restrictions conparable with the terns of the SAA are
within Art. 85(1) and can only be validated by exenption under
Art. 85(3). He distinguished Gottrup-Klim v DLG [1994] ECR
5641 as not being concerned with the justification for a
restriction or wth an agreement for the settlenment of
insurance clains. But in VdS the argunment was that Art. 85(1)
was not yet applicable to the insurance industry in full and
wi t hout qualification. That was rejected by the European
Court. The recommendation that the Court was considering
directly and indirectly fixed the level of premuns, and the
Court found that the recommendations were contrary to Art.
85(1)(a) in that they fixed prices. That authority does not
support the proposition advanced by M Vaughan that the 'rule
of reason' does not apply to agreements within the insurance
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sector. It is only authority for the proposition that a 'rule
of reason' cannot excuse a price-fixing arrangenent.

It may be necessary for insurers to include an anti-conpetitive
provision in their arrangenents if it is only by that means
that effect can be given to other acceptable provisions. So in
Klim the Court accepted that a rule preventing nenbers of one
co-operative being nenbers of a rival co-operative was not a
breach of Art. 85(1). However , the anti-conpetitive
restrictions nust be limted to what is necessary to render the
arrangenents as a whole properly operable. In K im Advocate
General Tesauro nmade at page 5653 the apposite coment that -

“In ny opinion, in fact it can be contended that, in
cases where a collective purchasing organisation
itself conforms with the requirenents of protection
of conpetition, it nust be accorded the right to say
whet her and how it will protect itself from action by
menbers which it considers inconpatible with the
common interest: and that is so for the sinple reason
that sone restriction of the independence of the
individual may be regarded as inherent in his very
menbership  of any form of organi sed econom c
activity."”

The crucial question is whether Dr H ggins can show an arguabl e
case that clause 7.1(a) is void. Article 85 reads as follows -

"(1) The fol |l owi ng shal | be prohi bited as
inconpatible with the conmmon market: all agreenents
bet ween wundertaki ngs, decisions by associations of
undert aki ngs and concerted practices which may affect
trade between Menber States and which have as their
object or effect the prevention restriction or
distortion of conpetition within the common market,
and in particular those which

(a) directly or indirectly fix purchase or
selling prices or any ot her tradi ng
conditions...

(2) Any agreenents or decisions prohibited pursuant

to this Article shall be automatically void."
Art. 85(3) sets out the conditions for exenption by the
Conmi ssion from the provisions of Art. 85(1) of notified
agreenents.
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That Article strikes down only those provisions of an agreenent

which are anti-conpetitive. It is then for the national law to
deci de what effect that has on the remaining provisions of the
agr eenent . An inportant case in this context is Sociéte

Technique M niere v Maschinenbau U m (supra). A French conpany
agreed to take delivery of 37 graders from a German undert aki ng
which granted the French conpany the exclusive right to sell
the graders in French territory. The first question for the
court was whether that agreenment offended against Art. 85(1).
The Court said at page 249 -

"It is in fact to the extent that the agreenent may
af f ect trade between Menber States that t he
interference wth conpetition caused by that
agreenent is caught by the prohibitions in Conmunity
law found in Art. 85, whilst in the converse case it
escapes those prohibitions. For this requirenent to
be fulfilled it nust be possible to foresee with a
sufficient degree of probability on the basis of a
set of objective factors of |law and of fact that the
agreenent in question may have an influence, direct
or indirect, actual or potential, on the pattern of
trade between Menber States.”

About the effects of the agreement on conpetition the Court
sai d:

"This interference with conpetition referred to in
Art. 85(1) mnust result from all or sone of the
clauses of the agreenent itself. \Were, however, an
analysis of the said clauses does not reveal the
effect on conpetition to be sufficiently del eterious,
the consequences of the agreenent should then be
considered and for it to be caught by the prohibition
it is then necessary to find that those factors are
present which show that conpetition has in fact
prevented or restricted or distorted to an
appreci abl e extent."

In answer to the second question relating to the interpretation
of Art.85(2) the Court said at page 250 -

"This provision, which is intended to ensure
compliance with the Treaty, can only be interpreted
with reference to its purpose in Comunity |aw, and
it nmust be limted to this context. The automatic
nullity in question only applies to those parts of
the agreenent affected by the prohibition, or to the
agreenent as a whole if it appears that those parts
are not severable from the agreenent itself.
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Consequently any other contractual provisions which
are not affected by the prohibition, and which
therefore do not involve the application of the
Treaty, fall outside Community |aw "
It is common ground that severance is permssible in English
| aw where the offending parts of an agreenent can be struck
out without rewiting the agreenent or entirely altering its
scope and intention. If what remains stands as a contract in

its omn right, it is enforceable.

M  Vaughan has addressed no argunent to the Court either orally
or in witing about severance. Instead he argues that it is
necessary to | ook at the whole of the Lloyd s arrangenents. |If
then the 1988 Byelaw is anti-conpetitive or the SAA is anti-
conpetitive, the whole of what is conprehended wthin the
arrangenents is void. W agree with M Pollock QC. that this
approach is appropriate only in cases such as the cartel cases
where in order to see the scope and effect of the provisions
creating the cartel the court has to ook at the whole of the
context in which the of fendi ng agreenent was made.

Before considering the object and effect of clause 7, it is
hel pful to have in mnd the reason for having a 'pay now, sue
| ater' provision in an agreenent between nanaging agent and
Nane. That was clearly stated by all three nenbers of this
Court in Arbuthnott v Fagan [1995] CLC 1396. Considering a
simlar clause, the Master of the Rolls said at page 1399H of
the transcript of the judgnent:
"....the schene of the clause seens to ne to be clear

and sensible. The duty of the Nanme to pay suns
required by the Agent wthout prevarication or
deduction or del ay i's stat ed clearly and
unequi vocal | y. That reflects the overriding need,

acknow edged on all sides, to ensure that funds are
avail able for the pronpt settlenent of the clains of
t hose who have insured or reinsured at Lloyd s."

At page 1402G Steyn L.J. said sinply -

"Cash calls directed to Nanes to pay for liabilities,
expenses and outgoings of the underwiting business
wll....be readily collectable by sunmary judgnent."
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Hof fmann L.J. said at page 1403F -

"The pur pose of cl ause 9 S cl ear and
uncontroversi al . It is designed to insulate the
liability of the Nanme to provide whatever funds are
necessary for the wunderwiting business from the
state of accounts between hinself and the Agent.
Such insulation is necessary for the purposes of
enabling the Lloyd's narket to neet its liabilities.

G herwise the flow of funds needed to pay
policyhol ders' <clains may be clogged by disputes
within Lloyd' s between Nanes and Agents, to the
detrinent of the market as a whole."

It is against that background that the object and effect of
clause 7.1(a) has to be judged.

Unless Dr Hggins can show that clause 7.1(a) is arguably
unenforceable, the respondents' claim succeeds. First, he
relies on a supposed 'nexus' between clause 7 and the Centra
Fund. In our judgnent, for the reasons we have explained in
connection with denentson, there is none. It is obvious that
if in conpliance with clause 7 a Nane pays what he owes,
recourse to the Central Fund is avoided. But the fact that
both are designed to ensure that the policyholder is paid what
is his due, does not nean that there is any necessary
connection between the two. Even if there were no Central
Fund, the Nane would still have to pay. C ause 7 cannot be
said to give Lloyd's a conpetitive advantage. It nerely seeks
by co-ordinating the performance by Nanmes of their respective
obligations, to place Lloyd's on the sanme conpetitive footing
as a corporate insurer would be.

The 'sue later' provision has the effect of protecting
policyhol ders because it precludes the Nanme from failing to
make avail able what is due to policyholders on the pretext that
the Name is in dispute wth his nmanaging agent. The absence
formerly of a 'sue later' provision no doubt is a relic of the
days when it was unnecessary expressly to forbid Nanes to put
their own interests first. Nanmes are nore professional now
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Clause 7 cannot be said to have the object of affecting trade.
Even if it could, it would represent the mninmm provision
that it is necessary to nake in order to ensure the punctual
paynment to policyhol ders of noney due to them Nor does cl ause
7 have any effect on trade, since it does no nore than seek to
ensure that Names fulfill their obligations to policyholders in
priority to the pursuit of their own clains. It has not been
seriously argued that any of the other provisions of the SAA
have or could have any effect on trade. Even if they did, they
woul d be severabl e.

The inposition by Byelaw of standard ternms has effect only in
the market between agents and Nanes for agency services. That
is the relevant market, and is unique to the United Ki ngdom
So the relevant undertakings are the Names and the nanaging
agents. Contracts between them are essential if syndicates of
Nanes are to be able to conpete effectively against insurance
conpani es as well as against each other. Such contracts do not
harm the insurance markets, which it is accepted are
international markets. In our judgnent it is not possible that
any agreenment for agency services could have any influence on
the pattern of trade between Menber States.

M Vaughan submts that the critical question is the form of
the obligation to pay and whether in a free market different
forns of pay obligation could arise which would form the basis
of conpetition by agents for clients. Conpetition could exist
between agents as to the form of pay obligation included in

contracts wth Nanes. But as M Pollock submts, the 1988
Byelaw did not require all agents to offer the sane paynent
rate; these were negotiable. There was no evidence that

agents, if left to thenselves, would have offered materially
different terns to their Names; and there was no evidence that
conmpetition in regard to contract terns would have any or any
appreciable effect in the mrket for agency services by
conparison wth, for exanple, the relative performance of
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agents. Accordingly, there was no evidence of any appreciable
effect on conpetition in the nmarket for agency services. In
fact the evidence indicated that the w de discretion conferred
on agents pre-dated the nmandatory agency agreenent. In any
event, it is inpossible to see how the Lloyd s market, where
each syndicate conprises nunerous "sleeping” individuals, could
work wi thout such a discretion.

M  Vaughan submits that this action is tainted by the illegal
pur pose of seeking to reduce the depletion of the Central Fund,
which is itself arguably illegal. To that we answer sinply
that even if the Central Fund is illegal, that cannot render

illegal other methods of discharging Dr Higgins' indebtedness
to policyholders, although it does nmake his reiterated
acknow edgnent of that liability ring a little holl ow

In summary, we do not see how conpetition between agents can

affect trade between Menber States. There is no evidence to
suggest that the Lloyd' s market is not unique. Mnagi ng agents
at Lloyd's are in conpetition with each other but not, in

relation to those whom they represent, wth agents outside
Ll oyd's. Wthout sone form of 'pay now, sue later' obligation
LI oyd's could not function. The corollary of that is that if
Dr Hggins were to succeed in his defence to the respondents’
claim it would destroy Lloyd's ability to provide insurance,
and so would destroy Lloyd' s itself. But in our judgnent there
is no evidence that even if the SAA were not mandatory, Dr
H ggins and others |ike himwould have been able to negotiate a
substantially different or nore advantageous term than clause
7. In relation to the international insurance market that
obligation does not have any effect on conpetition and cannot
have been intended to do so. Clause 7 is capable of standing
onits own. As the judge held at page 57 of the transcript -

"Even if other aspects of Lloyd s arrangenents nmay be
arguably open to attack, and even if other aspects of
the standard agency agreenent itself may be arguably
open to attack this action nust succeed unl ess cl ause
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7, and in particular clause 7.1(a) 1is arguably
unenf or ceabl e. The fact that other aspects of the
st andard agency agr eenent m ght be arguabl y
unenforceable would be no reason for failing to
enforce clause 7, unless under donestic principles of
severance, which are the relevant principles, clause
7 could not survive an attack on other parts of the
agreenents. "

About the procedure adopted by the plaintiffs, which is the
subject of the first ground of appeal, we need say no nore than
that, since in our judgnent the attenpt to invoke Art. 85 is a
pretext for non-paynment which is bound to fail, the application
for summary judgnment was anply justified.

W therefore endorse the judge's conclusion that it is not
arguable that clause 7.1(a) would not survive as valid,
what ever ot her arguable breaches of Art. 85 there m ght be.
The appeal is accordingly dism ssed.

O der: Appeal dismssed wth costs; Iliberty to
apply in relation to costs; certificate for
three counsel ref used; costs on the
indemity basis in relation to the three
issues raised late; leave to appeal to the
House of Lords refused.
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