DISTRICT COURT, CiTY AND COUNTY OF DENVER, STATE OF COLORADO
CASE NO: 97-CV-6851, COURTROOM/DIVISICN 8

BRIEF IN SUPPORT OF EQUITAS LIMITED'S MOTION TO QUASH SERVICE OF
PROCESS, OR, IN THE ALTERNATIVE, TO DISMISS FOR LACK OF 'PERSONAL
JURISDICTION

. UNION PACIFIC RAILROAD COMPANY, as successor-n-interests to THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY,
' Plaintiff,

vl

CENTURY INDEMNITY COMPANY f/k/a CALIFORNIA UNION INSURANCE
COMPANY, et al.,

:Dafendam.

Equitas Limitad' files this brief in support of its motion to quash the Plaintiff's
improper service of process on Equitas Limited, or, in the alternative, to dismiss the
Complaint for lack of personal jurisdiction over Equitas Limited. Equitas Limited makes
this limited appearance for the sole purpose of contesting sarvice and jurisdiction.

SUMMARY OF ARGUMENT

The Union Pacific Railroad Cornpany flled this case as the suceassor in interest to
The Denver & Rie Grande Western Raliroad Company (‘DERGW") seeking insurance
coverage from tha insurars of the D&RGW for monies spent cleaning up poliuted sites.
Equitas Limited is an English reinsurer. It has no contractual relationahip to the plaintiff.
It did not insure DERGW or the Plaintfr,

‘The plaintiff incorrecdy identified Bquitas Limited as *Equiuag, Ltd.” in its Complaint.

Cotmos Linedad"t Motion 19 Uas Survict or 1o Diskies




On January 14, 1998, the Plaintiff incorrectly atempted lo serve lhe jaw firm of

Mendes & Mount on behalf of Equitas Limited. (Affidavit of Daniel M. Bianca, at\ached as o

1Exhlb1t “8,"9 7). Equitas Limited has never authorized the law firm of Mendes & Meount u;s
iraceive service for Equitas Limited. (Bianca A, 1 §)2 This Court should, theraefore,
quash Plaintiff's ansmpted service on Mendes & Maunt as inconsistant with the letter and
spirit of the Constitution of the United States and Rule 4 of the Colorade Rules of Civil

Procedure. f *

‘
|

Even if Plaintiffs service ware proper and satisfied the Constitution and Colerado:
faw, Equitas Limited is not subject to personal jurisdiction in Colorado. Equitas L«m«ted
has engaged in no acts in Colorado and has no contacts with the State of Colorado.
gquitas Limited has no contractual relationship with Plaintiff. Plaintiffs c=mplamt ahou!d
!;e dlsmissed for lack of personal jurisdiction.

' STATEMENT OF FACTS
Forrnatlon and Purpose of Equitas Limited.

In an effort 1o address the Names' {labilties in respect of 1992 and pnor years

buginess and the litigation attendant thereto, Lioyd's developed a Reconstruction and
Renewa! Plan ('R&R"). Ameng other things, R&R propased 3 mechanism for the |

mdwtdual Lioyd's members, or (Affidavit of Gisela Gledhill, attached as Exhibit “A." atﬂ

10) “Names,” {0 reinsure their llabilities in respect of 1862 and prior businass (other than

! The partieg met and conferred by telephone regarding the imdues
presented in this Motion. GCounsel for the plaineiff contended
that service through Mendes & Mount constiuted adaquate service
on Equitas Limited, in epite of the clear facts to the contrarcy.
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the life insurance business). |d. Equitas Reinsurance Limited ("ERL") was one of the

companies formed to facilitate this purpose: Equitas Limited is a whelly owned subsidiary

of ERL, (Gleghill A, 1 5-8). ERL and Equitas Limited are subject to the laws of

England and io the regulatory framework for insurance business in England as cperated
by the Tragsury (praviously the Department of Trade and Industry).
The Reinsurance Contract
On Saptember 3, 1996, ERL entered into a ‘Reinsurance and Run-Off Contract’
("the Reinsurance Contract”) with the Names to “reinsure and indemnnify” them in respect
of claims arising in connection with the 1992 and prior non-life insurance and reinsurance
bueiness undsrwritten by the Names, other than the business previously rainsured by

Lioncover Insurance Company Limited.’ A true and correct copy of the Reinsdrance%

"Contract is attached to the affidavit of Gisela Gledhill, which is Exhibit "A" to this ‘brief.

English law expraesly gover;-\s the Reinsurance Contract, and the Namas whq are parties
to the Reinsurance Contract submit to the exclusive jurisdiction of the High Court of
England and Wales to resolve “any dispute . . . of whatsoevar nature which may arise out
of ar in conngction with this Admmont.' Reinsuranca Contract §25.1.

The Reinsurance Contract provides that ERL will conduct the “run-off of these
rainsured liabilitles, i.e., the adjustment and setioment of alt outstanding and futura

claims against the reinsured Names. Rainaurancs Contract §9.1. The Reinsurance

' On Decembey 8, 1997, under the gsimilar terms of the Lionecever
Reinusrance CQentract, ERL reinsured the Lioncover Insurance
Company Limited againat all liabilitiea arising in respect of the
syndicates that the Lioncover Inaurance Company Limited had
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Contract alsc delegates to ERL contrel.in handling the run-off and grants ERL various
B
i enumersted powers, inclucri-ng the contrel of clairns and payment of claims (o the Names§'

“polleyholders, /d. at §9.2. However, the Rainsurance Contract makes it clear that ERL's

‘«Zpowers to conduct the run-off do not suparsede the legal contractual mlat!e'nshipﬁ _

‘between the Names and their poticyhaiders (in this case, the Flaintff), [d. at Preamblé
4. Further, the Reinsurance Contract does not créate.any third-party beneficiary sﬂ!u;
:ln. or confer ariy third-party baﬁeﬁciary rights upon, the Names' oniginal pelicyhaldefs, (/d.
at § 3.7; Gledhill Aff. 7 18). '

Claim Handling by Bquitas Limited

As contemplated in Section 9.3 of the Relnsuranca Contract, ERL ggggg'thei

business i reinsured to its wholly-cwned subsidiary, Equitas Limited, pursuant to a

éeparate Retrocession Agreement dated September 3, 1996. Equitas Limited, thetfefore.

is the entity responsible for conducting the run-off of llapilltles under the Names' original.;
@c_l_es. Within Equitas Limited, the Equitas chims Unit performs the necessary claims-.
handling functions. (Gledhill Aff, f[10-13). This function has no effect on the Iiabi!itliaﬁ of :
the Narmes and companies signatory to the policies against which claims are being made.
| Equitas Limited Has No Contacts With the State of Colarade

Equitas Limited is erganized and registered under the laws of England. It is not
licensed to do busineas in Colorade or in any other state in the United States. It has
never conducted business of any kind in Colorade, nor has it in any way availed itself of

tﬁh benefits and protections of the laws of Colorado. Equitas Limited has not engaged in .

reinsured. (Glendhill AfE. § 11).
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any acts or committed any torts in the state of Colorado.. Equitas Limnited :has ho
]

" eontractual relationship with the Plaintiff and did not act as insurer of the Plaintiff. Equ‘xta}s

Limited does not own, use, or possess any real property in the state of Colorade, of if

“ any state in the United Statas. (Gledhill AfY. ] 14),

ARGUMENT

I. Plaintiff Has Not Perfacted Service of Process on Equitas Limited

On January 14, 1898, plaintiff incorrectly attempted to serve a summans on,
Equnas Limited at tha offices of the law firm Mendes & Mount, in New York City. (Blanca
Aff, 11 7). Although Mendes & Mount acts as an agent for servica of process on ceﬂain of

the parties to this lawsuit, it is not an agent for service on EqQuitas Limited, (Blanc'a Aff.,

1 5-7). Equitas Limited has no agent for service of procass in the United SEates |
Mendes & Mount properly rejectad the attempted servics on Equitas Limited. (Buanca Aff |
ﬂ 7). The atternpted service of Equitas Limited through Mendes & Mount shoqld bei
quashed as improper and in viclation of the requiremants:of due process. The lmproperli!
éewici upon Equitas Limited ends the analysis, however, assuming for the sake of,
argument that service ware proper, Equitas Limited must ba dismissed for the lack of

|
jurisdiction as further set forth below. 1
|
|

Egwine Linimt's Mg w Quall Sorwt o 'u Dumwms




AL Colorade's Long-Arm Statute Does Not Parmit the Exercise of Personaﬂ

Jurisdiction over Equitas Limited

Under Colorado law, the question of personmal jurisdiction over a nonresidentﬁ
defendant involves a two-part analysis. The caurt must first ook to whether the exercisell
é:f juriediction meets the raquirements of Calorado's long-arm statute (C.R.8. § 13-1.124
61996 Supp.)), and the court must then determine whether tha exercise of jurisdictioni{
satisfies Constitutional Due Procass. wwmmgm'
Gitv.and County of Dgnver. 649 P2d 1074 (Colo. 1932)Mml_mﬁlé
imu, 748 F. Supp. 793 (D. Colo. 1990). Plaintiff cannot show that the exarc;jse of

jurisdiction aver Equitas Limited passes muster under either of these analyses. | |
; ' !
Colorado's long-arm statute permits its courts to exercise jurisdiction over

nbhrealdant defendants in lawsuits arising from the following: 'i.
| (a) The transaction of any business within this state;
{ (b) The commission of a tortious act within this state;

(c) The ewnership, use, or pessession of any real property situated within
this state,; ‘

(d) Contracting to insure any person, property, or risk residing or located |
within this state at the tima of contracting . . .

CIR.S. § 13-1-124 (1998 Supp.).
| Equitas Limited never conducted business in the statea of Colorado. Equitas

Limited maintained no offices, agents, emnpleyees, bank accounts, other assets, or real
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'. property within the state of Calorado, (Gledhill Aff. § 15). This i3 an action for breach of
-contract and does not, therefora, arise out of any alleged tortious acts, but Equitas
Limited has nevartheless committed no tortlous acts in the state of Colorado. Finally, aejg
iwill be discussed in greater detail below, Equitas Limited has not contracted to insuré:
;D&RGW. or any property or risk of D&RGW, In Colarada or anywhere else. Equitaa;;
:_leited. therefore, is not subject to persanal jurisdiction under the Colorado long-arm

statute, and Plaintiffs Complaint against Equitas Limited should be dismissed.

t
|
1
|
1
'

in paragraph 8 of the complaint, the Plaintiff makes the unfounded assertion thatf

Equitas Limited has somehow assumed the Lloyd's syndicates' contractual relationship |

- I
\#(ith D&RGW, It ia alleged that; i
|

Equitas, Lid. purports to be @ successor in interast to the syndicates
referenced in paragraphs 5 and 6 and purports to have acceded lo and
assumed the liabilities of these syndicates for claime made against the

Policies issued by those Certain Underwriters at Lloyd's, London, as
described in paragraph 5.

This allegation is false. Equitas Limited has never "purported” to be the successor ln }

mterest to the referenced syndicates or to have assumed or acceded to the liabilities of |

thpue syndicates. The Reinsurance Contract does not supersede or extinguish the

uhderlying contracts between the Names and their policyholders. (Gledhill Af. § 17). i
i
|
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'The Reinsurance Contract doss not insulate the Names from liability. The Nameé‘

_contractual obligations to Plaintiffs under the policles remain in force. Thus, thé

lRemsurance Contract cannot be said to be an assumption or accession agreement, ani

Equntas Limited clearly is not the successor in interest to the Names' liabilities.

' B. The Reinsurance Contract Exprassly Leaves in Plage the
{ N ' Liabilities to Their Pallcyheld

Several critical provisions of the Reinsurance Contract make clear that It legves in
placa the Namas' liabilities to their policyholders. These provisions include the following:
! “This Agreement is to take effect as a contract of reinsurance and shall have no
| effact on the liability of any Nama or Closed Year Name under any original contract
of insurance entgred into by such Name or Closed Year Name. The liability of the
relevant Names or Closed Year Names under all contracts of Insurance
underwritten by them shall be gavaral and not joint.” (Preamble ). |

> .
-« —Equitas is obligated 10 “rainsurg and indemnify" tha Names in respact of their

e

policy obligations under cartain 1992 and prior non-life insuranca and reinsurance |
policias. (§3.1). | :
Under certain :immsmnu;. the Names may be entitled to receive a retum of i
~ their reinsurance premium under the Reinsurance Contract. (§8 and Schedule
" The Reinsuranca Contract “is not intended to and doas not craate any third party

. beneficiary status In, or confer third party beneficiary rights upon, Insurance

|
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Creditars or any other parsons with respect to this Agreemant,” (§3.7). "-‘

' The Reinsurance Contract provides that in the event certain gsircumstances aris’t.

including a determination by Cquitas that its available assets_are less than tHe

o
liabilitles to the Names' original policyhoiders, ERL may invoke “proparticnat}a
cover' mechanisms by which Equitas may reduce or suspend payment of iti:

“Rainsurance Obligation to the Names.” (§3.5 and Schedule 3). Thus. the ultimat%l

obligation toward the original palicyhclders remaing with the Names.

: By its clear and explicit terms, the Reinsurance Contract is just that, a contract ¢
@reinsuranca. in which D&RGW has no interest. The Reinsurance Contract is not é'
‘contract to insure D&ARGW or any other of the Namés' original policyholders, and it 'canno*
create |urisdiction over Equitas Limited in Colorado. Plaintitfs Complaint should bj

:ijiamissed as to Equitas Limited.

Relationship with Equitas Limited

1
i‘
A contract of reinsuranca is & eontract by which an insurer procures a third person |
m}gﬁm&cﬁﬂ to insure him against ioss or liability by reason of such original insurance.
'i’he purpase of reinsurancs is (1) to diversify tha risk of loss to spraad the risk assoclated
»@_:ith cavering an insured's catastrophic loss, and (2) to allow an insurar to reduce required l
capital reserves, thus allowing it to use the freed-up capital to insure more risks. i

Bluewater Ins, Lid. v, Balzano, 823 P.2d 1385, 1387 (Colo, 1992); see alsa Unigard Sec

|
i
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b.ll.ﬁ.ﬁm 50 Cal. 3d 82, 85 (1990J. mmmﬂnmmmm §27 F*
Euppf 444, 453 (C.D. Cal. 1981).

i Relnsurance is a contract separate and distinct from the underlying insurance

1

policy and there is no privity of contract betwesn tha reinsurer and the insured under the:

t.‘mderiylng policy. D&RGW ia not a party to any reinsuring agreement between theu
L}ondon Insurars and their reinsurers, and DARGW has no interast in the terms of such

ﬁgreemants orin the risks spresd by them. This principle is concisely stated in Applgman |
dn.ln.euransa
| :

The original insured is not netified of the meinsurance, has no contract with

, the reinsuring company, and is generally not party to the contract and has
| nolegat interest tharain.

1',3 Applernan, |nsurance L.aw and Practice § 7681, at p. 480 (1876). ‘

i

The Reinsurance Contract between ERL and the Names is entirely separate from
th!:a Names' insurance contracts with D&RGW, and the Plaintiff has no rights under the .
R"pinsuraneo Contract, (Gledhill AfY. Y] 17-18). Thus, there is no contractual basis for

jui'isdicﬁon and DARGW's complaint against Equitas Limited must be dismissed.

J——— L

l
i
1

Equim Unulion*s M@t t6 Quank forvint or 16 Ouin

-10- .




1k, Because Equitas Limited Has No Contacts with Colorade,
Exercising Jurisdiction QOver It Would Offend Due Procesa

‘ Plaintiff's attermpt to compel Equitas Limited to defend a lawsuit in Colorade raiseJ
'ga. Constitutional Due Précésq quesﬂari thet has been d‘es'cribed by the United Stateg
;Supreme Caurt as follows:
| The Due Precess Clause protects an individual's liberty interast in not being
a subject to the binding judgments of a forum with which he established no
| meaningful “contacts, tles, or relations." Intemational Shoe Co. v.
Washington, 328 U.S. at 319, 68 S.CL. at 180, By requiring that individuals
have ‘fair waming that a panicular activity may subject (them] to the
junisdiction of a foreign soversign,” Shaffer v. Meitner, 433 U.S. 188, 218, 97

S.Ct. 2568, 2587, 53 L.Ed.2d 683 (1977) (STEVENS, J., coneurring in
judgment), the Due Process Clauge "gives a degres of predictability to the
legal system that allows potential defendants to structure their primary
conduct with some minimum assurance as {o whare that eanduet will and
will not subject them to suit.™ World-Wide Volkswagen Corp. v. Woodson,
444 .8, 286, 297, 100 S.Ct. 558, 567, 62 L.Ed.2d 480 (1980).

Whera a forum seeks to assert specific jurisdiction over an out-of-state
defendant who has not consented to suit thers, this “fair waming”
requirement ie satisfled if the defendant has “purposefully directed” his
activities at residents of the forum, Keefon v, Hustier Magazine, Inc., 465
U.S. 770, 774, 104 S.Ct. 1473, 1478, 79 L.Ed. 2d 790 (1984), and the
litigatian rasuita from allaged injurles that “arise out of or relate to" those
activities, Melicopterns Nacianales de Colombia S.A. v. Hall, 488 U S, 408,
414,104 S,Ct, 1868, 1872, 80 L.Ed.2d 404 (1584).

i
i

a‘lurgor King Corp. v. Rudzewicz, 471 U.S. 482, 471-72 (1985). Thus, the defendant's

attivities in the forum must relate to the injury or damage alieged in the litigation. The

|
Plaintitf has not, and cannot, satisty the threshold showing that Equitas Limited hae

engaged in any activity of any kind In Colorado that could give rise to the Plaintiffs

|
-
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l! :urponed causes of action.

- - Colorade courls apply a three-prong lest to determine whether a nonreslderit
defendant has the minimum contacts the Due Process Clause requires for the exercise §
; ;qnsdlctlon: First, the Plaintiff must show that the defandant purposely availed itseif of th
ip;ﬂvilege of acting in Colorado; second, the caim for reliaf must arisa from thd
%cbnaequences in Colorado of the defendant's activities; and third, the con.aaquénces o

the defendant's activities must have a substantial enough connection with Colorado ta
{rﬂaka the exercise of jurisdiction reasonable. Elset Leasing, Inc, v, District Court in and

mn.e_c.ln.and,c.qum_nf_ﬂmw 649 P.2d 1074, 1078-79 (Colo. 1882); Doe v, Nationa)
MNQLSEMQ&S. 748 F, Supp. 793, 795 (D. Cole. 1990). DARGW's attempt ta force|

iEquitaa Limited to defend a lawsuit (n Colorade cannot satisfy any of the elements of this
éﬁalysil.

a Firat, Equitag Limited has nevar availed itsalf of the privilege of acting in Celerade.
:E,quitas Limited wag formed and licensed in England, under English law. The
é@lnsurance Contract was drafted and executed in England and, by its express tarms, Is
s!i;ubiect to the laws of England. Equitas Limited is not licansed to do business in

¢dlorada. and it has never done business in Colorado. Equitas Limited has not

énnduded any activities in Colorade and has not invoked the benefits and protections of |

the laws of the state. Ses.e.g., Emﬂmmmmmmmmmum

8‘10F Supp. 289 (D. Colo. 1993).
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P
I

Second. Plaintiffs glaims for rellef arise out of the alleged breach of Insuranc
.cantracts it has entered into with the defandant insurers. Equitas Limited is not a party
thosn contracts and is not in privity of contract with Plaintiff, Therefore, the Plaintifr
tclalms for relief cannot arise out of Equitas Limited's actions, much less out of any actk:ns
|n Colorado.  Plaintiffs Complaint fails to satisfy the second prong of the mlnlmum

C:antactu analysis,

; Third, because Equitas Limited has never acted in Colorade and because all of its
'fnbntracmal relationghips and its corporate identities arcae in, and are subject to the laws
éf.- England, Plaintifs Complaint fails to satisfy the third prong of the minimum contacts
.ainalys{s. Plaintiff cannot show that Equitas Lihﬂid has engaged in any activities that
n!a,va a8 substantial conmection to Calorado or will result in conssquences with a

a‘ybstanﬁal connection to Colorado. Furthermore, because Plaintiff has no contractual

rélationship with Equitas Limited, Plaintiff cannot claim that Rs suit has arisen aut of
E:quitlg Limited's activities in any jurisdiction, including Colorado. , P

: THEREFORE. far the reasons discussed above and in the accompanying metion,
P!)siinﬁfrs attempted sarvice of pmqiu on Equitas Limited should be quaahed. In the
ak&mam. Plaintiffe Camplaint should be dil.lmisud for lack of in personam jurisdiction
mr Equitas Limited, |
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Dated: This {S(day of February, 1598.

g - Emamee

[ e

- gy

Dennis\W. Brown, #11183
Steven,P. Hopkins, #12322
, 1800 Ogden Street
’ Denver, Colerado 80218-.1414
I - --4303) 8321122

LONG & JAURON, P.C.

g——
H
.

ATTORNEYS FOR EQUITAS LIMITED

erty R, Howell
even R. Daniels
RD, BISSELL & BROOK
ne Atlantic Center
1201 Wast Peachtrae Street, Suite 3700 ‘
Atianta, Georgia 30309 ' i
(4D4) 8704600 o

CERTIFICATE QF HAND DELIVERY

hereby certify that | served the foregoing BRIEF IN SUPPORT OF EQUITAS
LIMITED'S MOTION TQ QUASH SERVIGE OF PROCESS, OR, IN THE
ALTERNATIVE, TO DISMISS FOR LACK OF PERSONAL JURISDICTION by having |
a dopy hand delivered to the following thia _ /S "&-day of February, 1998.

jven €, Napper
nlon Pacific Railrsad Company
1860 Lincoin Street, Suite 200

hver, Colorado 80295 Z
! | ',\ g i 2 .
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K CERTIFICATE OF MAILING

|| hereby certify that | will serve the foregoing BRIEF IN SUPPORT OF EQUITA
‘LIMITEDS MOTION TO QUASH SERVICE OFf PROCESS, OR, IN TH
{ALTERNATIVE, TO DISMISS FOR LACK OF PERSONAL JUR!SDICTION

‘depositing a true copy theraof in the United States mail, postage prepaid, addressed t
.tha following on the 3™ _day of February. 1998.

Lee W, Farrew

iG N A Insurance Company
Environmental and Mass Tort Claims
1100 Cornwall Road, 3" Fleor
Monmouth Junction, NJ 08852-0808

James Brown
Cozen & O'Connor
1200 Market St.

Atrium, Third Floor
niladeiphia, PA 18103

gvin O'Brien

ALL & EVANS

200 17* 8treet, Sutte 1700
anver, CO 80202-5800

Hugh Q. Gottachalk
ancy L. Lipson
n, Johnson, Robinson, Neff & Ragonetti, P.C,
17" 8t., Suite 1600
hver. CO 80202

T n'y R, Howell, Esq.

Lend, Bissell & Brook

One Atlantic Center

1201 West Peachtree Street, Suite 3700
A?iqnta. Georgia 30309

|
Tirriothy J. Clarke
Kelley, Casey & Clarke, P.C.
151 Mack Avenue, Sutte 550
- Gtosse Points Woods, Ml 48238
i
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| James K. Green

i Thomas Napp

{Markusson, Green, Jarvis
105017 Street, Suite 2300
iDenver, CO 80285

Christine L. Davis
bﬂchqel D. Gallagher
Ehomhs M. Going
emman, Gallagher & Murtagh
00 South Broad Street, Sulte 500
l hiladelphia, PA 19102

1
ruc9 Menk
Hall & Evans, L.L.C.
200 17* St., Sulte 1700
enver, CO 80202-5800

|
rederick W. Kiann, Ezq.
ite & Steele
8" Floor
1225 Seventeanth St.
Denver, CO 80202.5528

JLm P. Gatlin

Union Pacific Raliroad Company
1416 Dodge Street

q.maha. Nebraska 681789

!
Christine E. Keasler, Esq.
Jenner & Block
8 [EM Plaza, Sulte 4200
Chicage, IL 80811

!
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