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This iz thac cccornd ohase of the apolications by Lloyd’s for
“udgment under Order 14 against the defendants upon the claim by
Lisyd’s fer the defendants’ respective portions of the amcunt
cayahla o Lloyd’'s in respect of the reinsurance premicm
sr.ginally due %tz Eguitas undsr the R&R regime. The facts
relaling Lo R%R, and the circumstances in which the defendants,
who il nul aucept KR&R, Decams bound to pay the Egquitas
re:nsurance premium o Lleyd’s, as assignee of the premium from
Iquitas, have already been set out in detail in wy judgment in

the first phacz 92 these applications which T delivered on 20Lh

25 ra-sed by the second phase of these applications ralse

v oof fundawmental irmporTance in the law of rescissicn of
contracts for fraudulent misrepyesentation and of the principles

=-0Zf as between tke principal debtor and the assignee of

Lrooagnian,




There are three issues before the court. These zan be described

as
(1) "the Resclissicn Issuz’;
PLid vthe Set-0ff Igsue"; and
{210 nthe Stay of Executnion Issae".

The Rescission Iesue s based, for prssent DUATXpOseSs only and
ent:irely withour any factual sdpissiorn by Lleyd’s, con ths
assunpticn that the defendants wWars eann induced to becers
meThoavs of Zloyd's by signing the 19285 Seneral Urdertaking, or
supseguently to remsln memsers of hloyd‘s by Tisrepresertabicns

fravdulercly made by Llcyd’'s er 3ts ats. Tne defendants

l['(

conterd that by reason ci such mis:&presen:a:ions each oI them
was cntitled to rescind and has rescinded hils mempersnip contract
with Lloyd’s and cthereby cffectively avoided his membership abk
iritic. Eack zonteonds that i conseguenca ke 1s noc liakle o
pay thie Zguitas premium DHecauss, Maving avoided his nmemhersniv
ab initic, k2 is moL bound by any o che RE&R arrangements.

The Set-0fF Issue arises only i1I th=z dafenadants have not been
er-itled to rescind their centracnts oI merharship with Lloyd's.
Tir. essencs Lhe uestion 15 woechsr, assuming, which Lloyd's
strong.y deniss, that each ~f% Chetr has a cross-claim agalnst
Lioyd’'s for damages for 2vardusenl masrenresentation induzing
them te pecome members, bhay are antib.zd to sat off LIlab arcss-
claim against Lloyd s cilaam for Egultas premiur. The main issucs
here are whe-her Lloyd's, as assignec of the premiumn {ron
Equitas, is entitled to the bapr=fi- of zn anti-set-0fl or “pay
aow gue iatar® clauss in the reinsurancs contralt pelween Eguitas
and thz defendancts. [f wloyd’s arze right eon This poirc, ctho
defern:larts have no moye whan i countaroiaim for damages tor fraud

for rha purposes of DJrdsy 14.

The Szay of Exacut:icn [ssue arises only if the deisndants ars
wrong on the Set-0Off Issus. T4 ralsas che guesticn whetbher, i
wiew vne defepdants’ cross claim for damages [or frauduls=nt

of
micyepresantation, the court choiild order & nray of execution of




‘uydgmert undex order 14. The main issue here is whether the
express provision i1 elause 5.5 of the Equitas yeinsurance
ronoract wharedy the defendants each waived any claim to any stay
of execucior can be relied upon by Lloyd’'s or should in any event

re g.ven affecz te by the court.

I muse now considex each of those issues. [t 1s cowmon ground
rhat i sc fAr as these three igsues raise gquestions of law, 1

should giva judgment undar Order 14A.

is vight o acdd thac the defendants have raigsedé¢ in the coursc

1
(R

Lh=se proceedings the argument vhat they have a crosgs -claim,

m O
L1

el-off or counterglalm by vreuson of Article 85 of the Rome
Trsaty. I indicated in the coursc of this hearing that it and
o the excent that the issues raiged by that submigsion wers
indistinguighable from Thcse determined by Cresswell J. in

Socieny of Lloyd's v, Clemerntson (No.2) [1995] CLC 1s59¢C, [ would

a0t pe pranarad Lo we-vigsit thosze issues in these proceedings.
In the =vent, tn= defencants advanced no argument on this basis
ana this judgmsat does 1ot ~herefore deal with any possikie
defance under Arcicle 55,

ke Reoscission 1ssul

T4e defeondants, Mz Wilkinson and Mr Leighs, subnit that rhey have

effecrively rescinded rmeir raspective conkyacts of membership

of Llcyd’s. Mr Wilkinscen wrote Lo l.loyd's Memders AJgency
Seyvices Lzd on St June 195 giving notice of rescisgicn of
merboranip oI Llova's on tihe grounds cf fravdulent
migreprasental Lon py Liocyd’'s. Ee had b=come an underwriting

vember witt eff=on frem lst Jarvary 1580. He signed the ravised

zaym of Gzneral Cndertaking ipn Ocnober 1986 and continusd te
anderws ite until the 1831 year of aecount, in the course of whic:
ne rasigred his Tonkership., that is to  Say he «=azed IO
pnderwrite aftey 318l December 13371. Mr Leighs does not appear
re bave assaried an earitlenant Lo rescind fer [raudulent

riurapregentation arcil he did so in his affidavit in these




proceadings served in Decembper 1986. He nagan as an underwriting
member with effect from Lst Jamiary 1951 and signed the 1986
General Undercaking in October 1965. He resignedé in July 1288
ard therefcre ceased to underwrite arter 3lst Jecember 1985, Mr
Lyor nas sufleved from serisus i1l ke=alth waich has incapacitazed
kiT fSor many months. P thniz reascr ke nas been tanakle T
yerrieva nis Lloyd's documenls relating ¢ his becoming a member

of Lloyd's and to his signature of the 1985 dereral Undercakiny

[

frem his houss in Spain. L. .& wuno.ocer wnether e could
establisn any factual basis for khiec alisgazion of being induced
tc Lbeccme or oonflnue as a remper of Lloyds by Iraudulent

misreprasentation. Jowaveyr, foOY Gresent LurpoSes, I assume that

b

he could adduce such evidencs of cqfficiens strength for Oroer
14 purvcses. There iz no evidenco of hls having yiven expr

esz
rotics of rescission, but Mr vichazl Freeman, his selicltor, has
cwern an affidavis in rhese procesdings indicating that it 1s ¥r
Lyon‘s intention to serve a supplemantary affidavit alieging Lhac
ke wes inaduced to hecore a tembey of Lloyd's by fraudulent
nizrepresentaticn. 1 assume cner suck aslegacions will form T
bacis cf a claim to be entit.2i te rascird the contract of
merkersaip. It is tharecfore appreopriate in the interests ci The
efficiens ranagementz of these proceedings that Mr Lyon shculd he
pound by the dersarmipacion o2 this cours o1 Lhe issues 10w hefcre
ir wpick ara bournd sventually T2 arise in nhe proceedings againsgt
him. ‘e bocame an underwriting merber wizh effect from 1zt
Sarvery 1977 ang ceased to urderwrize at the end oI the 139C y=ar

of account, following his recignacion in thal year.

Llcyd’= strongly challenges the delsudanta’ claim ko be entinied
as of right tc resclind Ctheir contzacts ol renoership of Lloyd's.

ka2 teillowing is a broad outline o jre rain submissions.

ia’ Resoission at commen 1aw iz oaly availaple te a party o A

coatracs who can mako procisc res-ibuzic in integrum L2 che

——s e

1<

nisrepr=sentcy pRarty. Ogherwise tihe only WAy ‘. whlch
reacicsion can be oblained Ls Dy applying wo the court o:

ar  crdey for reacission purseant ~o its egquitabse




A

jurisdicticn, for that jurisdiction enables the court to
make gpecial orders by way of indemnities, adjustments or
the taking of accountsd. degigned to achieve 2
redistributicon ot penefits derived by either party Ifrom the

copnnracht to be rescindeq.

in the Drasecnt Sase rhe defendants cannot regeind ab conmen
Taw and arc obiiged to apply to the court for the exerciss
of its eguitakle jurisdiction to order rescisgion. For

this thers are cevera. Yeasons.

defendantcs require an indemnity in respect of

”
w

the losses sustainred by them on their
Gpderwriting commitments, for these policies wizh
thizd parties, as is common ground, canaot be

avoided.

i1l Cantributions Dy the defendants tc Lioyd’s
centra: Fund and payments out of that Fund in
rasrect cf the defendants’ underwricing
1iabilities would nave to be the subject of an

equitable account.

S The courrt would have toO make special orders U<
accotmodaze the rights of policy-holders under
the security trust ceeds at Lloyd's in wview cf
-he retrospective rexmination of the Gz fendants’

remoersaip of Lioyd’s.

]

‘tivd carties’ rights world be affecred detrimwenrally. TIhe
Jafendants have been anderwriting members of iioyd’'s for
mary YSAars and nava participated in syndicales ungéex
conLracts with theily underwriting agents and managing
agensns and roey “wave also become parties toO contracts of
1asurance and reinsurance. The defendants’ parLicipation
in rhese cencracts with third parties has heen subkject Lo

vne T.loyd’s regulatery regime, in particular the systen of




(el

Llovd's byelaws and requlaticns. acoovdingly, avoidance of
mampership ab initic will orejudicially implinge on accrued
third party ceatracrtual rignts. Notably, policy-holders
wou.d loge the bkenefic of ariass o mcnies in Lloyd’'s
fentral Fuad and of Lloyd's administration of policies
tarcugh  Lloyd’'s Follcy Si1gnins Gffice and of clalms
collection and payment throudgh “loyi's Underwriters Claims

and Recovaries OZfice. [If. as zczepred by the defendants,

g v

i-gurance entered into on

a1l contracts ¢f insurancs &
behalf of +the defendants would rermain uraffected by
vescissicn, there can wa a0 nasis  fcor detaching trhe
4efendant names from e Lioyd's system OF securing and

administering those CoaLrachs

In summary, the cenduct of tne derandants’ business ac
Lloyd’s over the years kag given risz 0 & coTplex netwerk
of gontractual cbligatiens cwed iy whe dzferdanis Lo thirc
parzies, some cf whom, & oh =5 nonay syndicales, oY agants
n~ othker underwrziting year iadzwe —me rainsurance to close

which are alsc subject <

6]

reglme,

rhat contrachual network b Licyd’s

system of security andar nh fLT, TrUsTS :und and the
Cen-ral Fund. Now =4 SXtriad sefendants from any of
the ecssential featureés of =nis evszam would he tc go far
beyond any concept of rescission hizhsrto accepted,

[f rescissicon were ohbheywiss an asob opriate remedy, The
court could not order it In -ni3z case becausc ko do wQUl3
vender the contracts of 1asuranis wrizven by the cefendants
illegal under s=anion 2i11 of the Inuurance Compand ies Acth

1982, By having writlsh ~arvied out sudh ¢onbIracts

when not menpsrs oI -ro ceTendants woula nave

cotmitted criminal ofizn 4os -r go tur as the defendants

b moemcvasts chey would continue

continued Lo oSarry ous

te commit such fov examnle by meEetling Lhaiy

okligaticns to pay




b1y

Fur-hermore, contraventlon of the Insurance Companies Act
wonld sngage the powers of interveantion of the Secretary of
Sta-e under sections 37 Lo 45, designed tec protect
pclicyhelders. Theze would include the power to require
rhe dafendants -c maintain in rhe European Community asserts
egual te the anounc of trar defendant’s Eurcpean Community

iapilities ({section 39). €O vequire such assets to Te

'.-l

rr

ransferred te a trustes (section 40}, and generally to
E!

v~ ouch acticn as was appropriate for the purpcse of

rT

rotecting pelicyhalders. Lloyd’s argues that rhe amcunt

of ary such deposit could havrdly pe less than the name’s

Eguitas premium and might well be more.

e rescizsion of the deferdants’ membership contracts
wotld lead to syndicate fragmentation and acute problems oI
admainiscracion of the 19932 andé prior Yyears run-otf. This
- emmad from the natura of the Lloyd’s system undsr which
tihe syndicate is the stardard trading unit and noc the
-ndividual urderwriting name {ef my judgment in the £irst
phase of thasc proceedings at pages 29-30). Just as it was
administratively impossible and unprecedented toO treat a
minority of names within a syndicate differently from the
syrdicate as a whele with regard to ordinary inward ard
cutward concracts of insurance and recinsuyance, sSo LOO &S
a logical conseguence it would be administratively
impcssible to decach a name oY nNames from a syndicate
already reinsured by Egquitas and treat them as if zhey had
never participated in the syndicate at all. Two possible
conseguances might Ilow Eror rescission. First and more
nrebakly the iiabilities of the rescinding names would
convinue tc be run-ofl by Tgqultas as part of its
administration of the syndicate run-off. This wouid be an
ireguitable result because ir would mean that Equitas would
be reinsuring zhe dcfendants yet receiving from them no
premiumu, Secondly, the responsibility for each nama’s run-
0= would pe= taken over by the rames themselves or by theixr

ewn undevwriting or run-off agents. That would invclve the




inpesition cf a multiplicity oF acrinistrative regimes in
vegpect of the same syndicate’ s run-off of the same risks
including recoverias under syndicaT= asutward reinsurances.
= wonld invelve an cnacceowtable dislocation of the whele

xR regime.

Parther, 1t conid not be ceoncluzovaly determined whether
~e detendants were ertitled te veerind until if nad been
de-crmined wnether Llayd' s rade fraudulent
risrepresental iCLS which induces chz defendants to entor
iprs the 1386 General Undertakond ard rhereafter to remain

rrnderwriting memiers in regpec: <f subseguent years of

ATCVULT - That issue <culd noo graccicably be tried fer
mary moaths. r full crial woulid oo nesessary. Ever i-Z

prepared with urgent expadiitlon i1t wWas dAifficuit to
ernvisage a judgwent much pa2fors 1032, in the meantime,
admirnistration of the defendancs’ wapr -off weuld have to be
conducted by Fquitas under -ms R&K regime and the
Gefendants’ liabilities weuld wawo oo ne discharged using
the assets ol Egu-tas. These asserns included syndicate
asse-s as well as manies corsriputad by other parties Lo
the R&R setrtlewsal, 1including risyd’s itself, many of the

agenTs, brokers, esrors and armissicns undeywritsrs and

syndlcate auditcrs. “here wauld also have boen recoverie

0

by Zguictas frem syndicats relnsirancs protzctions and those

=

monies would have heccme DArt ¢ ~he assets of Eguiczas. [f
rescission werc to naxe effars retragpactively from the
date ©I =whe court’'s de-ermiraz-.cn of the issue cf

.mgucing rembership, the waole

rr
pee
3]
]

£-guduient misrepresenta
adminiso-ratien of the deferiants’ svndicates’ run-off for
more than a yeay isince OIhomes ©396) would nave to be
dieranrled to detach the ipd:vidual positicns of scparate

.amayu from ths pesiticn 2f The syndicazes as a wno-e ard

-

a
zeparate vun-off accouating would hava Lo be eszablished T
cowe with =ach rescinding ~ame amnd with the rerainder of

rhe syndicate separataly.

<




i{n? Having regard tc the a0t rhnat the R&R settlement invalved
2'1 names paving the Equitas premium, regardless of whether
they were accepting names, it would be unconscionanle for
may-ain of th2 nawes now to be entitled to withdraw from
Eqguitas, leaving Lhe remaining accepting names {some 94 per
cent ©0f the totall peund to a regime which they had

acceprad On tne basis of the £.0.D.

f31 0 T oail Tae clrounstances dumages was the appropriate remne Gy
ard not rescission. Commor Law rescission was unavailable
pecuuse precise restitutic in integrum was impossible and
rae assistancs of the caurt was needed in crder to effact
maior financial and adrinistrative adjustments. In any
wwent the impact or =fe rights of third parties would be so

eubscantial rhat rescission should not in any event ke
c

A behals of the defendants MI Romie Tager QC submits that the

Acfandants nave becn ard arye indeed entitled to rescind without

tec the gcourts because in this case they need o

digoverionary remedy 1n addition te the exercise of their common

law right of dissalutlon of the contyact of membershio ab initic.

-1
Iy

hweip cla‘m for daTages tor ceceit against Lloyd’s weuld have to
ive cysdit fox any ceneflts received during the course of theilr
merkzrsnln. nédivicnally, <hey would be entitled to recover as
an indemnity OF MCIEY Lad arg received payments to Lloyd's, suchk
as ~he mnzrancs fee, arnual subscription and annual and special
“ewvies for the Central Fund assessed on premium income . The
ana.ysis which undernins this supmission involwes the drawing of
2 clear distinction bketween the contract of pembership with
Licvd’s on the one hand and coatractg which the defendant menbers
mgve cpoeyad LICO AN SONSeqUence of that ccntract on tne owhser
nand. n essence, Mr Tagsr’s submigsion is that losses unday
such o-her CoOnTracts must Be the subject of compensation by
damaces “cr deseit. He submits that damages for deceit would be
~aloulacted by taking in relat lon Lo the years af account down

ka2 date o trial nhe difference between underwriting lcsses in




unprcficable years ard underwribting cains in profitable years ard
adding ro that the court’s estimats of ar amcunt represcnting the
name’s total outstandiny liakiliry for claims on policies binding
on —ac name which, if commercially veinsurable, would propably
pe the run-oiff premiun.

Applicaticn of this analysis Le=ads, acceording Lo the deferdanis,

ro the follcowing resulls.

In relation to the Central fund, taers 185 6o rced fer the taking
5% an account hscause the names had oo heneficial interest irn the
arount of their payments Lo Tast wmid® tund znd Lloyd’s has
already paid it over to =ngullas zz part of the R&R financina
aryangemencs. Paymants into kar Fund would be recoverable as
meney nad and recsived. ~he Tnew' Csntral Fund applicable in
raspect of years ci account subscguent s 1084 is of no relevance

perause the deferdants hag ~paced to underwrize iong before it

was brought intc existenos.

In relaticn to the security Trusts f.nd, since Lloyd's 1s not &
osrry o these trusts, a9 eguitab. o remedy is reguired. The

s- furds have now all beer pald cver Lo Equitas under the R&R
ragina and have thersfcre veer exhaus-ed in or towards the

discharge of the underwriting liabiiirize ot the defendant names.

vir Tager erphasises thaz =ha existanca of the names’ third party

ccwtracts 18 immaterial o rhe ¢usstion whether restitucio 1o

irragrum is snill possible. he cubmi~s thal a distinction js t&
be drawn betwsen tne impact ol resrission on third party

conTrachs ©Y intarasts acguired Iy Tne party against whom
rescigsica Ls  saught on the oo wand and ths third party
conTract:n or interests acgulred Lron -he rescinding party on tas

sthar hand, lie relies on the rodust approach of the courts Lo

ramcission Ln cases of Swgud, sucn as Spence M. Crawford [1%933

Gicep v, Hulvon [13271 1 KB 5.3, wheore

o)
voacigsion  of  gontracis  nas been permitted  when complete

restitu-io in 1ntegrum could not Le accomplished. Mr Tagsy



cutmits That, it one leaves out af consideration all contracts
verweer the dafendants and third parties there is no question in
L

s ot preoperty which <annot be restored upon rescigsion

T
"
4]
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{u
in

becavsa, as berween the defendants and Lloyd's, only money has

~he defendante challence ‘he case advanced by Lloyd’s as to the

scission on third party interests. They contend that
the kazis of vne bar to resciseion on account of third party
rigris is ncthing less than the protecticn of the bona fide
far wvaine withous notice of property amounting to the
sub®ect mazier ol the coatract gought to he rescinded and rely

~n Bapoock w. Lawsan (1837 S ORE 284.

Tne~ dsfercdants argue that even if it is necessary to investigsre
ke impact of rasclssion on poiicyholders to see whether it would
bs preiudicial rKo thelr inreragt in the policies, the result
woutd be That —here wou.d be no substantial prejudice bhecause,
a.zneuqgh rhey woulid oot De -sinsured by Equitas, the latter would
in gractice, pay <laims oo 4 syndicate basis without deduction
zpact of names wha had vsgoinded. The defendants would be
ant:-les o racover as part of their damages an amcunt in respect
ke wramiun whicn thev would need to pay to obtain run-coff
veingurar-e protection against the irability of Egquitas to
£y claims oa the defendants. Accordingly, third parcy
policy-heldeors would not b lefr in the position of having

vor-aless claime agains: unreinsured insurers.

.5 =5 =ne Lloyd‘s argument that one cansequence of rescission
whavapy tne defendants’ mempsrshio wag set aside ab initio would

ianre would have been carrying on the business
o insuranca wlithout authority contrary to the Insurancc
Comppanies Aot LE3L, tne deferndants contend that thelr
Ancdarwriling activizies were all carried out before the contract

vmomindad and tnac, aizhough rescission has retrospective

- Lhkay were not at the material time acting urlawfully.




They rely by way of analogy or the casss on secticn 143 (1} of the
@oad Traffis Act 2972 {using a vehicle without a valid insurance
policy ueing in force! which have h=2ld that where at the relevant
time -“here s in force a policy wihich is subseguentiy avoided Ior
material non-disclosure cor nisrepresentation, no offence is
comrilred: see Goodbourre v, Buck (1§32 4 ALl ER 107 and [1540]

1 all ER A12 and Agams w. Dunr (1978 CILR 26=.

Reecrcitutio in Irtegrum:  The Law

Befors answering this guestion 1t ig nacessary Lo investigate the
funckion of restitu=is in relalleon oo rescisgion of a centract

for fravdulent misrepresantation.

At conmon law, neore the Judicaturs Acts, a party induced by
fraud to enrtcer inzo a conzract had availakle three remedies: (i}

notice of rescilssion;

he ocould rescind the contracst by givw

fivi ne could recowver frem the other marcy vayments which be had

made to thar party under ths ccocnbracs woney had and received;

{iiii ne could recover darmages for deceit. The functien of each
of those -hree remedics is shown oy The [udgments in Clarke v.
Dicksor, (1858} E 8 & L 3i8. From these Judgments it is clear

rkaz the function of rescission wsas dissclutive and noc
compensatery: the conbrast having zzn induced by fraud, the
miarepresentatee had a right to avela the contract ab initio bv
giving ncnice te that eflect. He was =nrcitled to treat the
corncract as a rullicy .t ke chosa to do so. If the contract were
~micular problem: ne meney

whelly execuzory, that cresented o

Tater-al marefit had besn enjoyed.

[\
oy
s
o]
0

or property aad passed

If =hne contrast performned, the

avaidance cf the as a matuter of
principle, restoratien of tha status Juo. Whaether that was
poesszinla depended upen the aalurs of rre zontract and what pricr
periormanaa had eatailed. Unless progerty, including a chose 1n
ac-ion, =oculd ba rascor:} to The wmisrepresantor in substantiaily

rne sams corditioen as whsn deliverad or transferred under the

cortract, resdigaion was not avaltakle. Thus, in Clarke v,



Dickson, supra where the plaintiff sought to rescind for fraud
a contract for the purchase of shares in a mining partnership
cperated on the cost book principle after he had agreed to their
being converted into shares in a joint stock company and at a
time when the company was already in the process of being wound
up, it was held that, because he had changed the nature of the
interesr, he could rot re-transfer that which had originally been

da’ivered o him, and rescission was therefore impermissible.

A second reascn why the plaintiff in that case could not rescing
was that hz had enjoyed the benefit of his participation in the
parctnership for three years before, having discovered the fraud,
ae had purported to rescind. He had during that period enjoyed
the benefit of a chance of profit and had received dividends in
respect of his shares. Ir other words, he had received a
substantial part of the bensfit which the contract was designed
to confer upon him. As Lord Campbell CJ graphically obsecrved in

arqument at pacge 53:

"For three years the plaintiff has had a chance of proflit.
Lc you say that il the case put, of the lottery ticket, you

couid recurrn it afrer it had turned up a blank?"

Tha answer te —hat guesticn could only be No, because a contract
fcr the purchase of a right to participate in a speculative
venrure is ore thing befcre the venture has been entered upon and
a fundamentally different thing after participatiorn in the
veatuse and when the outceme is known. The benefit or subject-
mabtsr o the contract could not at that stage be retransferred
Lecause, although the contract remained partly o be perforued,
=he supiect-matter that remained was materially different ZIrom

thar when the coriract compenced.

‘Phat case a.so shows that the remedy of recovery of money paid
to rhe misreprssentCy as money had and received, 1a ancillary to

e remedy of rescission and is therefore alse subject Lo




complece restitutic being pecsible if only with the nelp of such

ancillary remedy.

The actior for damages for deceit was available both in addition
to ard as an alternative to rescission. Its function was to
cerpensate the misrepresentee for losses caused by the fraud

< £

which might be sustained either if there were rescission or if

reecission were uravailable,

The requirement at conmcn :aw that precise restitutio of property
oz sub-est-ratter should be possible in order for rescission Lo
be zvaiilaple was erphasised by Lord Blackburn in Emile Erlangex

.y

W .

—

b New Sembrerc Fhosphate Company (1878) 3 App Case 1218 at

pages :278-1275:

"It weanld be obviously unjust that a person who has beer in

By

asscssion of propercy under the contract which he seeks to
-cpudiate shou.d be allewed to throw that back on the cther
party’'s nards witheut accounting for any berefit he may
Lave derived from the use of the property, or if the
prepersty, taough nct destroyed, has been in the inLerval
dereriorated, withour making compensation for  that
delerioratier. But as a Court of Law has no machinery at
its cermand for raking an account of such watters, cthe
desrauded party, if he sought his remedy at law, nust in
suchk cases kxcep the property and sue in an actien for
deceit, in which the jury, if properly directed, can do
compleze ‘ustice by giving as damages a full indennity for

2l

thar tha party has lost: see Clarke V. Dixon, and the

cases theore cited.

Gu- a Court of Eguity could not give damages, and unr:less it
can rescind the contract, can give no weliel. ard, on tThe
c-her nand, i can take accocunts of profits, and make
allowarce for detericralion. And I think the practice has
always been for a Cour:t of Equity to give this relief

whenaver, by the exsrcise of s pOWers, it can do what is

14




practically 3just, though it cannot restore the parties
precisely tc the state they were in befeore the contract.
ard a Court of Equity requires that those who come to it to
ask its active interpesition to give them relief, skeuld
use due diligerce, after there has been such notice or
kvewiedge as to nake it inecuitable to lie by. And arny
change which occurs in the position of the parties or the
state of the preperty after such rnotice or knowledge should
tell much wore against the parety in mora, than a similar

charge bcfcre he was in mora should do."

tre defendarts nave subnitted thnat, particularly in cases oi
fvaud, resciusior is available notwithstanding that resticutio
cannct be precisely accoemplished. Mr Tager relied in suppert ol
this prepesiticn on the decision of the House of Lords in the
Scottish appeal, Spencc v. Crawford [1939] 3 A1l ER 27.. Lord

Wrignz, huving. at pace 238, observed that the law of rescission
was Che same in Scorland as in England, stated that the remedy
was equitable. That is because, although the appetlant alleged
fraud, ne had applied to the court for an order for rescission
11 shares to the respondent, claiming

]

ct nis contract o S
res-irutior of the shares. Hecause the appellant had invoked the
vtre's  jurisdicticon tc order restitution., the eguitable
orincigles applicable rto rescission were brought into play. The
c

annes have Llsrefore =2 be understecd against that background.

Lozd Wright, having referred tc the passage from Lord Blackbhurn’s

amaecn in Erlanger v. New Sombrero, which I have already cited,

L

continued;

"Ip =k:s case, Lerd Blackburn is careful not to zeek tc tie

w2 Lards of =he court by atcempting to form arny rigid

ITE

vules. The coure must fix its eyes on the goal of doing

"wnat ig practically just". How that goal may be reached
muat deparnd on the ciroumstances of the case, but the court
will e more drastic in exercising its discretionary bowers

it a4  was= ol f+3nd -man in a case of innoeant

15



misrepresercation. This is clearly recognised by Lindley
ME, in the Lagunas cass. Theres is nc doubt good reason tor
the distinclion. A case ol irnocant risrepresentation may
be regarded rather as onz of mnisfortune than as one oI
moral obliguity. ~tare is no deceitr or intention to
delraud. The court wi:l be .=s= ready to pull a
t—ansaction to pieces wiers [h= defenlant 1is innocent,
whereas in the case of fraud The court will exercise iLs
iurisdiction to the full in ordex, if pessible, to prevent
—ne defandans from enjeying ihe benelit of his fraud at the
cxperse of the inncaeiat plainciff. Restceration, nowever,
is esscnzial te whe idea of restitullion. To takxe tha
simplast cass, if a plairtif? «whe has besn defrauded seeks
te have the contract anntli=zd and his money or property
res-ored te him, it would pe ircgultable if he did not alsc
resture what he had get urder the coatract from the

has been fraudulent, he

iefandart. Though the dezZend
nust 0ot be robbed, ner musTt the piaintiff be unjustly
onriched, as he would be if n1e both got kack what he aa
parted with and kept what 2e nad received in return. The
purpcse of the relief {¢ not punLsament, dul corpensaticon.
The ru.e ie eratad ag reguiring the rasteraticn of botn
parties to the stalus qudo &ants, puz if is generally tThe
defendant whe complains that resuitutlen is impossible.
The plaintiff who sseks e set aside the centract will
gersral>y bke reasonakle in the -znidard of restitution
whicl: he requirss. However, rho court can go a lang way in
ovdariag restituiion if the substantial identity of the
subject-ratter of the <Jororast rarains. Thus, 1in the
- aqunas case, though the mins had bBeen lTargely wCrkcd undex

~ne ccnlracc, The ccurt koeld chat, al least i< tne cage had

oo one of fraud, it could Iavs ardered an account oI
profits oY compensation to raxe gecod thc change in zhe
position. Tn Adam v, Newpiwging, where Lhe transacLLon
volazed £o the sale of sharzs in a gartrership, whick had

ooome nsclvent since nhe CCRLYGCLD, -he court orcered the

o

resc.Lssion and muLual rastituzion, though ~he




risrepregentaticon was not fraudulent, and gave ancillary
dirceziens so as O work out the eguities. These are
mevely Llngtances. Cerrainly in a case of fraud the court
wilt dmo izs kest to unravel the complexities of any
particular case, which may in some cases involve

adjustments OnR koth sices."

_ord Thankertaon referred with approval (at page 279-280) to a

npassage in the judgment of Rigby LJ. in Lagunas Nitrate Co v.
Lagunas Syndicals (16991 2 Ch 392 at pages 456 to 4%57. The

passage begins thus:

"o doubt it is a general rule that in order :o erntitle
wereficiaries to rescind a voidable contract of purchase
against the vendor, they must be a pogition to offer back
tiie subiect -matter of the contract. But this rule has no
application te the case of the subject-matter having beer
veducesd by the mere fault of the vendors themselves; and
the wuls itsel: 1is, in equity, modified by ancther rule,

where ocompensation can ke made for any detericration
of rhe oprocerny, such deterioration shall be no bar to

rescissicn, bus only a ground for compensation.”

The=, naviag refarred ro Lorc Blackburn's gpeech in Erianger V.

vew Sonbrers, o certinued:

1This important passage is, in my opinion, fully supported
oy khe  aslowarce for dererioration and permanent
improverents made by Lord Eldon and othey great eguity
judges in similar cases.... The obligaticn of the vendors
o takxe Dack the property in a deteriorated conditicn is
o imposed by way of opunishment £ov wrorgdoing, whather
fvazudulent or nst, but because on eguitable principles it
iz -hougnl Tare fair rhat they shouid be corpelled LO
scoepl compansation than that they should go off with the
;1T pwofin of their wrongdoing. Properly speaking, it is

no- now in rthe discrelion of the court to Say whether
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compensation ought to be takesn or net. Lf substantially
compensation can be nade, rescissicn with compensation is

px debito justitias.”

Founcding upon this aporoach -erd Trarkerten then considered
whether, 1in a cases of fravduicnt as distinen from INNOCens
misrepresencation, changes ‘r the subject-matier of cthe contract

{ir. Spence v. Crawford the value o= thea shares! while in ths

hande of the misrepresentor would operazs as A bar to rescissicrh.

Ye concluded:

T

ninite the decisica in any ¢ass (ust tarn ch =he terms of
-hne centract under redustion anid  the tacts cf  the
particular casze, I may say broadly Lnet, inmy opinion, tZhe
defender who, as purchaser, has heen guilty of fraudulert
misrepresentaticn ig not en-i-ied in par of restitution o
found or dealings with —he sublzact purchased, waich he nas

paen enabled by nis frawd te zarry ouab.

The crder for rescission in

Tnankasrton at pages 283 °C
ordered on the dasis of monetary 4djustments to take actount of
loseas, dividends and interest, as wall as repavment of the Erice

of =hae shares by the vendor appe..ant.

mkhis case <«an, therefarc, be brezkad as authority for Che
proposition that where the party seexirg rescission for fraad
ipvoxes Lhe jurisdicticn ol the couilfs o effectuate rescission,

“he court will, if necessary, in the iaterncts of “ustice, be

preoarad to crder regcission in a cass wherva rescoration of the
exact eguivalsnt of the original subicct-matter of the coalract

is imwpossible, grovicded ~ha- a breoadly just result can pa

=t
obtalned py arncillary orders Lor nmornaiary ad:usrmenss to reflect
terefizs ancé datriments which nave a.r=acy accrued under thke
contvact, as well as charges in the subiect-matier. I-z 1is,
Fowaver, noz authorivy for tne propesicicn that in a cass, even

whe-s fraud is invelved, whers Lac court 13 2ok invited to maks




any order for rescissien which involves the exercise of its
couitable jurisdiction to make ancillary orders in aid of
restitutio, rescissicn will be available to a misrepresentee who
cannct give substantial restitutic. In other words, it deoes not
support the propositlon that in a case of self-help rescissionm,
evien wheve fraud ig alleged, anytning less than substantial
res-ituris will be reguired. It follows as a matter of logic
Erat Lf iz is just and equitable to order rescissicon only if
partlal vestitutio can be supplemented by ancillary equitable
orders for adjusrment, rescission will not be availabie if the
eguizanle ‘urisdiction of the court to make such orders is nof

invscked by Lhe party seeking rescission and is not otherwise

o= jn qulter v. Hulten [1917] 1 KB 813, strongly relied

<

upon by -he deferndants, dees not disturb this analysis. The wife
aposried fey rescission ~f a deed of separation for fraudulent
misrerresentacicn by her huskand. although the husband and wife
nad pericrmed the coniract for five years, including annual
maymencs oy the husband aad the destruction of letters passing
ctwaen -nem, as well as the release of a debt due from the wife
o thz huspangé oI €37%, the court crdered the deed tc be

scanded, mhe reagsorning was that, in the exercige of its
eguitablce ‘urisdiction, the absence of complete restitutic saould
ct bar —hne remedy bacause, as Scrutton LJ. put it at page 82z,
if the deed were discharged ab initio “the benefits on the one
side andé the other [wers;] commensurate. " He explained the

A

gv-‘z refusa. te order repaywent of the annual payments IinL

neaita it fe srue thal the wife has received 500 1 a year
for sSoTe wears, wae huaband has roceived during those years
fraadom Srom Tolestation, freedom from procesdings by the
wile for rsstituzion of conjugal rights, and cther very
corsideranle advancages. Taking all that inte accounlL, I

a2 no reason fer ordering the return of the 500 1 a year,




a gufficient quid Epro que havirg beer given GO the

husband. ™

i= is to e noted, however, that, as appears from che judgrent
nf Swinfen Eady LJ. at page 522, ~me cours &id make a monetary
adjustmen: ky requiring tne wite to ¢ive credit agalnst her ccsLs

for the £37% loan.

This pasc is ancther example of the cxtrately flexible approacn
tc restizutio where the pguitable fyrigdiction of the court is
inveked in case of fraud and o[ -he willirgress of the courts to
make morsrary adjustpents in fuvtherance of flexipility in such

cases.

in the precent case the defendants assert rhat they have already
effemted rescission and deploy thar by way of defence to Lloyd's
claiw for zhe Bguitas premium. They &o not suggast that it is
necessary OY appropriate in the inrerests of justice for the
court Lo exercise any anci_lavy powser of menetary 0= cnaer
adjustment, hecausc thay asserrn D&t substantial restitutio is

ipdec:d available withcut any such ancillary orders.

In such a case, however, it is not oorraci in principle rhav, as
submittaed o pehali of Llioyad's, the dafendants must necessari.y
fail -5 zustain tneir selt-help rescission as a defence unless
vhey can give preclse rescitutic as 1f They were advancing
resciszicn by way cf defence in & “ourt of cocrmon law before the
Judicatuxe Acts. If upon an app_ication te the ccurt fov
rescission the court cculd conc.uds in the exercisc o: iis
eguitalle ‘yrisdiction That, @vail :s gupstancial resctitubio were
impossidle, the justice of tie case reguired that
recsciesion shkcould ke or ared withous ancillary orgerz for
adiustment or otherwise, thers can e nc reason in principle why
the party whe would we entitlcd ko rescission shouwld ot
anticipare zhne making of such an crder DY 4 self-help notica of
specigsion. When that party subsegueatly <omes Lo rely on his

resciggian by way of defencs to a craur under the ccontract, e
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is entitlad o adopt the position that if he nad applied to the
cours for such an order, it would have been made . If it
transpirss that the order would have been made only subject to
arcitlary orders for adjustment his defence must fail unless,
perkavs, he 1S prepared to ke put on terms as to acceptance of

trhe sppropriate adiustoents.

Accerdingly, I approach the lssue of rescission in this case on

the pasis of the following questions:
ia: ls precise restituzio in integrum possibnie?

k. If rco, iz the extent to which restitutio can be
achieved, taking ints account the defendants’ claims
0~ meney had and received and for dawmages for deceit,
sufficient to create a just and equitable dissclution

o snhe ccontract?

No queoscioh 0of the exercise of the court’s equitable jurisdiction

ey make arcillary ovrders for adjustment can arise in these

orogeedings becauvse:

il Zloyd‘s submit that no guch adjustment could

accemplizh any precise or aufficient restitutio;

(il -he defendants submit that restitutic is
sufficiently available without any such
adjustment;

Pilo reiltner party advances any arguable basis upch

which such adjustment could be made .

Reswinuzao Ir Iareqrum: e Facts

suniact-mazter ol nhe con-racts of mempership of Lioyd’s now

sougns w.o te aveided ab initic may be described as the admission

i  rthe  underwrizing name TS Ehe facilities of Ethe scls
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administrative and regulatory imsti-ution within which a private
individual is permitted to underwrize policies and carry oh the

business cof insurance in Brirairn uncar Engligh Law.

Each of the deferdants has been an underwrit .ng membar o Lloyd’s
for a sukatantial nurber c¢i vears. Juring the Deriod of
membarship, each has enlo oyed the henelits of Lioya's
administrarive facilitlies without wiich uaderwriting could not
have been carried out ard =ach has by the ZIact of membership
enjoyed Lhe bkenefit of being akle leyally to conduct the business
of insurance undex the INSLIERoS Corpanies Act 1382 ani 1ts

wredecesscrs,

~ke chief adminiscrative faciiities irvelved include thne very
fundamantair availakility of T.ovd’'s Falicy $Signing Oifice,
without which no contract o©f insurance cou.d ke arrered into by
the name, Lleoyd's (nntral accounting 3ystem under which premium
payments  and claims settlerments  are =ffected, Licyd's
Underwritars Dlaims and Recoverics mzz:aa wnich is essentlal fcr
tne processing of ipward aad outwards nlalns, and the Lloyd’'s
administrative CORLrc. CTr supeyvision 2y TWCans of internal
legislacior and monirering of all participants in the Lioyd’'s
market who ars essenulal te a rame’'s undevwriting misiness,
amongs. wiom are inciuded underwritzng and maraging agents,
syndicate 4uditors ard brokers. All chese administrative
facilities are part of ihe ccrplex ard inter.ccxing retwork of
the Llayd’s sysLem withonn whichk no underwriting member gcan carry
on hkuszness. In additicn, Lloyd's Cencral rurd provides an
irpecrtars source of arcillayy [and:=ng plays a significant

part in tha preparsdn2ss of tThe Brinisi amavican and other

nationa: regulatery authoritics o Lloyd‘s members €O
urnderwrins 1NSUXancs buginess i Brizaln, Norrl Anarica and

elsowhere,

(1]

If cne pcses e guaskion whaethar the panafit of this subiczn-
matt=21 can be yreturned tc Lloyd s on Lhz hasis thas the coatract
1

of meTpevship is avoided ab initlic, -ne arswer can only b2 thazn,




becausa of its very nature, it is incapable of being returned.
The subject-matter has been irretrievably consumed in the course
of -he deferndants’ cornduct of thelr underwriting business over

rke years. There <an therefors be ne precise oOT substantcial

But can roestirunio be partially achieved to the extent where it
woluld ke possible to create a just and equirtable dissolution of
-me contract of membership? Is tals a case in which like Hulton
v. Eulvom, supra, aithough the coprract ig avoided ab initio, the
bensfiry and derriments ana the subject -matter of the contract
car be coft where Lhey lie, witnout re-transfer or adjustment and

{n cubstance The contract can sitply cease to have any effect in
=

An argumsnt can be advansed jaltheugh the defendants have not
advarced iti trhat, Ln as much as the defendants have over the
vears of thelr membership paid to Lloyd’s their membership fees,
thelr annual payments and their contributions to the Central
rurd, tney have paid for the Lenefits of membership four as long
as they were underwriting insuvance business and now that they
nave ceased te du so and the administration of their syndicates’
run-cft has kbeer taken over by Equitas which has reinsured their
1:iabilities as underwriting Tembers, substantial justice can be

dome if the merkership contracts are now avoided ab initio,

leaving all such payments in the hands of Lloyd's but permitting
Fue dafondanls —o purstc their claims for damages for deceit in
respec: only ¢f their net underwriting losses, The argument

would wnen e that the thenefits on either side were
Wocmmensusate', To use the phrase of Scrutten LJ. in ZHuiton v,
Eulton, end ¥estituLic was ~herefore UNDECESSATY.

Seli-help rescission 1s sald kS have the affect of avoiding ab

‘nirie =he defendanus’ contracts of membership. It thart
vescissicn were elfected prior RO the date wher the Equitas

conTracl of reinsurancs was entored into (3rd Seprembcr 1996 the

iarendarts could nol be parties to that contract, for they could




rot at the date properly be desigratad as Names or Close Year
Names within the definitions of tacse Lerms in the contract,

which provides:
WTHTS RGREEMENT 3s made cn 2rid September 1396 3etween....

TES UNDERWRITING MEMEERS OQF 1LOYD'S comprising the
syrdicates specified in schedule 1 as sonecituted f£cr the
yaars oI account specifiad in schedule 1 {the Syndicates
and sack a Syndicarel in thelr capacity as members of onc
or more of zhe Syndigcates ithe Names) acting through the

Suzsciluze acant;

~HE UNDERWR-TING MEMBERS CF 1CYD'S comprising syndicates
rejnsured to close whether girzeorly or indirectly into the

Suncdicates or CTentrewrite {mhe CTicued Year S rndicates anc
I

w

5

each & Closed Year Syrndicats! In their capacity as member
~f one cr more of the Closed Y2ar syndicates {(the Closged
vear Names! acting through the Substitute hgent;"

Sipce a rame which nas already afisozively aveided membership ak
irifio carrct be dascribed as a menpar of Lloyd’g at any relevant
tima, such 4 name would nNoL L& incladed wizhin the definiticn of
ary of the partiss to the Equifas reinsurance contract. The
pesition wouid then ariss where thnat pevson, although continuir

tc be a party bourd by all inward ard outward insurance and
reirsavance written ny the syndicate underwriters in years fcr
which thar person w4as a syrndicats menper, wou~d not be reinsured
by Equitas and would no. 1n future be entit_ed to cthe
adminizsracive facilities otherwise to be provided ky Eguitas.

Nor wou_:d such a person bs sup)eci to any regulatory contrcl by

Lleyd's.

This positicn glives rige bc maior pProdlems  as regards such
perscn’s run-2fF. Firs:zly, hecause the syndicate ané not the
syrdicate memper is and for iong has peer the market Lracding unic

ar L.ovd‘s, the admipistration nf rho run-cff by Zquitas woulac

2%




bwe matevia.ly impeded by the accounting difficulties arising from
cne pzed o separate out for the purposes of both liabilities on
{nward policies and the recoverics from reinsurers the pesiticn
of  indlvidual participants from that of the rest of the
sr=, Tnis adminiscralive fragmeniarion would be seriously
al, not only to Eguitas as party to the certrac: ci
relrsurancs, Hul to Lloyd’s as a whole, for it would be entirely
incorngisiert wita any uniform global run-off systeém a&as
eztaplished by R&R and might well endangex the ecifective
»f rhat system te the detriment ot the other

menmarz of LLoyd's who had accepted R&R and of Lloyd’s a wholie.

csce nhe posiTion by reference to the Lloyd's system
whiich pravailed before R&R was of fered to the names by the

ffar Document, the detachment of a rescinding name
from the adnonistration of & syndicate run-off would ke bighly
deLrimentas to Lloyd's jrself because it would bring about Lhe
mennaticn of claims adrinistration on Lleyd’'s policies which
wou.d plaze Che rare ou-side any Lloyd’'s system of regulatary
ol T would make claims accounting difficult if net

and it would render the distriburion of the henefils

g
e
Q
&)
w
-
&
]
I
fu

ot syrdicate reinsurance prorection extremely complex, if it ware
scevable at all. n orher words, if a rescinding name Were
peymitted no witidraw the administraticn of 1ts run-off from that
n: the Syndicate a8 & unit rae effect would be so disruptive as

-o e prejudicial to the administration of Lloyd’s as a whols.

Szoondiy, for a4 nams o canduct its run-off otnerwise than as a
temper of Lloyd's would involve the upnlawful conduct of c<he

sn of insurance, cuonnrary Lo section 2(1) of the Insurance

Towpanies Ach 1962, Tnat would be pecause tne business which the

oo prohiuins 1mcludas carrying QUL contracts of insurance A=

eld e Bodford Inggrance v, LHB [1585] QB 966 at page 98i-2 per

oaveey J. 1n ralation tc the Ingurance Corpanies Act 1974 and,

ales ip relalicn ko That ear.ier Act, in Stewart V. Oriental Fire

an-d Mapine [n=nrance ComdDary (1985] QB 988 at pages 100C-1007,

mar Leggatl o, DvaEn 1 it is accepted, as Mr Tager submits, by
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ana.cgy with the Road Trafflc Act cases Goodbourne v. Buck,

supra, and Adams V. Cunn, supra, 0o crimiral cffence could have
Lesn cermirtec by the rescinding names urderwriting insurance
busincss as members of Lloyd's pricr to the air resginding cheir
meroership conmracts, it is not possible to extend that aralysis
o rerder lawful the corduct of 1nsurance business afrer
resclilssion, The fact that priocr ko rescission & conzract of
irsurance wou.d, by reasen cf the nraTeé’s S0 far unavolided
membersaip of Tloyd’'s, hava becn TawSully undsrwritten dees ret
lead te the oonciusion that thes effec-ing of thal contract by
rineing iz oif after the nams Las vescindrnd his membership is
lawfully to condust the busipess cof insurarce. In my judgmenct,
a name ¢annot lawbully perform a ceatrace ef insurance
wnderwritten by him as a tember of Lizoyd’s urnlese either he is
still a menber of Lioyd's or his liab-liny nas been reinsured
under the Fguitas corntract and ha nas been permitted to resign
from Lloyd’s pursuant to pavagraph 30 o the Mcmbhership Byeclaw

or paragraph 121(5! of the R&R Renawal Hyelaw.

The resigratlion facility boecarme avaiiabple ©o names anly because

rbe ITI approved Eguitas as an acceprable venicle for che
9

reinguranss to <£lose 1 Iesu 2% :9%2 and prior years oI
account . If, aocwever, ong takes away nne Equitas protecticr, the

rames are ~aft =xposed exzept it s Iar as ~hoy arrange thely own
persorzl run-off reinsuzrarce in the marker. Mr Tagary says that
they can usc the damaces they recover £rcT Lloyd‘s to pay the
preTium for Zhis pretechicn.  Zur thers is absolurcely nc evidence
a- al. rthat any such alternative COVor wouLc be available in the
rarket cr Lhat, if it wers, the DTI world have power to autbhoriss
the name Lo coiatinus o oparate 1.3 ron-cff or, il ikt kad such

t it. Irndeed, uncer

power, that in wculd b= Likely co
Socfimma 27 ke &h of the Acr, bha Fedrstary of Stace is given
powers of 1ntervensicn Lo DISTocr DOLICY nolders in the event of

cortravens ior 0f thw reguiramants ok aurberisation under the Act.

Acnerdingly, in deciding whether Uns defendants were entitled TO

rescind when they purporied —o ds 32 in partieular whether,




ir. spite of <he impossibility of substantial restitutio in
inzegrum, the court would set aside the contract witnout
adijustmant pes~ause  the benefits on either side were

wicemmensusate”, Lhers would have to be taken into account che

Gesriment to Lloyd's of administrative disruption and also, in
my judgment., tne further coansideration that aveidance of the
conmract would lead TO unlawful contravention of the Insurance
ompanies Act 1982 by the rescinding name and the conscquent
jaravvention by the Secretary of State in the exercise of his
powors of entorcemant upon contravention of the Act. The lacter
vealevant [ACIoST LeCAUSE. in determining how the equitable
furisdienion 9F -w court oughl to be exerciced, the fact cnat
the conuzguences of 1ius being exercised in one particular way
will <revitaply invclve gnlawful conduct must lead as a matter
¢i prirncip.e IO its being soO exercised as to avoid that
qence . It is diffieult to envisage that the conacience of

the court could be moved otherwise than against uanlawful conduct.

Az regarvds Mr wiixinson, who gave notice of rescission on sth
Cume 1uwaes, long before the Eguitas reinsurance contract WwWas
an-asred inte, I have no deubt that these considerations lead to
cne sonclusion thatn, since cubstartial restitutio in intsgrum was
ar tnan time impossible, rescission was not then oY at any
marer-al time an availakle remedy . In rne sense cculd it be
argued that the crurt wouald at that cime have cxercised 1ts
gzuitable surisdiction to rescind the membership contract 1in

spive of the imposgsikility of subsLantial restitutio in integrum.
55 veqards ¥r Leighs, wao 4id net give notice of rescission until
emner 996 afLer nihe Tgquiras contract had begun tc cperaté,

ke poclzlicn is rather diffarent.

acT Lhat he never accepred, indeed expressly
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-z recrad BAR, he Decame wound us a party to the Equitas contraci,
a0 liables vo pay the EQULTAS premium as from 3rd September 1996 .
Nz & party no That contract he has become ecntitled tc the
wenmfics b reinsarance preteatlion and claims administration in
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relarion te his zun-cff. Indead, since Jctcober 1936 his run-off
claims have been adminiscered and paild oy Eguitas. That is a
contract which Equitas has rno right to rerminate for non-payment

of premium by the name, &as express.y provided by clause 3.10:

"RERL exprously ackrowleduas that it shall have no rignt to
-erminars tnis Acreement, In whe.o =r in party, following
the Fffective Date, as a resuls of non-payment cf any
Name’s Ereriur cr any other fallurs n= rthe consideration Lo
pe provided to ERI. purguant to claus= 5.
Ccnseguently, Lie assertion by Mr lerghs Tnat in December 1396
me was entitled to rescind his rembersain zontract with Lloyd’'s

ak initic involved net orly £Ras ne was unable to give

supstantial restitutio in intedrum, i —he reascng which I have
_rezdy discussed, but that he n=d become peound to & contract of

was locked intc iLs

re.nsurance oy Bguitas under which
obligation to pay thas defendant’s -_csses regardless of whether

char dafendant paid the premiuf. Zocordingly, 1f£ he were O ke

It

ercitled to rescind his mempershis of Llayd's ab initic and i
pouad by the Eguinas coniract, hWe wouLd:

fit already have recsived the pencfiz of the Egquiras
reinsurance and administrazicn of ciaims and
reinsurarces for the period since October 1922

wnen Sguitas want on r1sk;

2 1il) be op.iged o pay oo gramium in respect of that
cover and LngsSe servioos:
Piili cause tie Sragmentaiion oF administraticn of the

fu-Lre run-oST 0 sf The syndicate anc The
gisruapticn of The conduct vy Equitas of Lloyd’s
nusiness to the decrirmsnt 5f other names and of

Lloyd’s 1:s2li, as I have already explainsd;

b
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fiw: i future be obliged Lo accomplish the run-off cf
his outstanding claims outside Lioyd’'s by
unlawfully conducting the business of insurance,

as T have aiready explained.

Hern agailn, tagrafore, the peosition, when in December 19%& Mx
sighs flrst claimed to be entitied to rescind, was rhat he was
ur.able oo glve supstantial restitutio in inregrum and there were
conz.deratlons welghing conclusively against the court’s exercise
at ity eguitanle jurisdicticn Lo avoid the contract of membership
sl LniTio witiasut acdjustment, leaving the parties toO keep their
resuesTive penafits and detriments already caused by their part
operatiun ol -pe gonnract. Il this connectlon, the payment of
claims ARG Frovision of adrinistrative gervices by Eguitas for
Lhz bhernzfic ol the defendant without his having to pay premium
worid se prerudicial e Licyd's because it would diminish the
assers of Zguizas and therefcre its ability to satisfy all claims
-par  wouid remquiire O be paid in future. All  those

considerationz would very neavily rip the palance against

Fos thnegs TEAsSONS, in Decemper 199% Mr Leighs would nort have
srainad an order Ior rescission of nis membership centract frow
a covrn of agaity. It followes that he was not then entitled to

the zolI-nelp remedy of vescission.

_yon’ s position cannot be any better and is probably woXsSC in
sz Tucn as ke has pencfirted from the discharge cf nis

Liapiliziey 1n rouheds oF losses for a lenger period than Mr

ca rrzrafore nold cnar none of the three defendancts 1S

L
~les To rescind his mempership contract.

8]
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Third Party Rignts and Rescisslon

pefore leaving this igsue, T must Menricn an argument advanced
by Mr Aathcony Srabirer LT, oo benals of _loyd’'s, o the eflect
that it was now tco late to rescind oocauss of the irpact (o34

rescission on third party righ:s.

The thirc parties who, Zor the DUIDISES of his arguirsnt, are
said te have acguired righta which procluds rescisgion are The
po.icy-holders. It is sukmitrad that In contracting wich the
names &t parcisipants in thelr svoadinztes and as nembers oI
Lloyd's these policy holders had purciassd, not merely lnsurance
covar, ou:r alsc the Lloyd’s adwinistrative security and
reculatory systam aerdinarily sumnortinyg a Lloyd's policy, such

ag =ne availapiiity of Lloyd’s Falily z Cftice, the Lloyd’'s

cerrrai accounting systam and toe -ive facility of
dealing wiih a Syndicats managing aggnt as disting:t from
individual poiicy holders. They “5n ailzo purcnased the berefics
in terms of segurity for clatnms @ vazulancry contrel by Lloyd’s

&

ol ard cof —ne availlabilaty

choss who had anderwri
of the Cerniral rund as A souUYe ~7 lorng-stop probection for

cLaims.

The velevant prirncizle is suTear.osd Lin Chituy on fontracts, 27th

Editign parva £-280:

"Third-party rights. Tnhe intorvesnrion of a third party may

prevent resgission. Thig fe sne= of Lhe risks run Iy the
injured party if he gelays Lo Taking aczion, for if a third
party acgilires an ncarest Lo othe subRjsciL-matier cf The

contract pefors the onTr«lT Las bann aveided a claim for
rasciseion will net lie provided that the “hird Dparty

-

acred in geod faith and oave ~anz:dararicn. Thus, althcugh

a prescribed time, it IS
reprasentee’s intorast T3 Ach promptly, Zor the

~ne delay, the grzarcr tha ccasibility cf a third




parTy asguiring rights in the subject-matter of the

contract. "

12 ¥orisosr w. Th Universal Marine Insurance Co (21873 TR & EX

he
~a7 art page 274 rthe Court of Excheguer Chamber approved a passage

in tne judgwenk of Bramwell B in croft v. Lumley 27 L& [(QZ] at

page 330 as fo.lows:

nlAa zucha casas the question is, has the person on whom the
fraud was practised, haviag notice of the fraud, elected
ror ta avold The contract? oOr kas he clecced to avoid it?
~v has k2 made nc elaction?  We think that so loug as h=
hes made no clection, he retains the right to determine it
sizhner way, stbject tO rthis, that if, in the inkterval
whni.gc he is deliberating, an innocent third »arty has
acguired an interest in the property, or if, in conseyuence
dzlay, the Dosition even of the wrongdoer is

=)
uffec-ed, it will preclude him from exercising his right to

Alvhough tig okvious applicaticn ot this principle is in a case
whera rhe zransfer of tangible property has been the subject-
maucer of the contract sought L be rescinded and wiere that
progerty nas psen scld on to A bona fide purchaser withcut nocice
~f —hne voidabiliry of the title of the geller, the underlying
reagsen fer suzh a principle must, a8 Mr Tager submits, ke that
-1= ricats ot the bona fide purchaser must be protected and that
avoidance of a centract ipduced even by & fraudulent
misrsorogentation will ret be permitted to disturb cne title of

a- iancoen'. rpurchaser. But does this principle extend =O a ©&se

”i

risrepresantese Nas ertered inte a ccntract with an

~is¢ party to ke performed in a certain way and sublect
t -ne penefill of cerzailn security where regcission of the ctner
contract induced by misvepyesentation will prevent performance

i~ thaz way and will deprive the third party of that security?
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Lloyd's velies on the line of aurkcrizy which has held that where
a winding-up pet:tion has been presented in respect of a company
it is tee late for a sharsholder to rvescind the contract undexr
which he wag alilozated shaves in the company. Rescigsion in such
a case wouid deprive the vrediters ol tho company of the right
to sus tha shareholders in respscz <[ bhe cutstanding debts.

Thaus, in Oakes v. Turguand (1867 “k 2 Ho 325 Lord Chelmsford

said this at page 3%53:

"It was said by the ccunsel Icr tae Appellant that the
Companies Act, 1862, was Lo be racurd2d merely as adjusting
the rights of the sharsholdars Inizr s, ané that, as the
licuidators represented Liae COMBATY, rhe iiazbilizy of Lhe
hppel.ant must pe datermined AS hetweer himself and tnc
company, and not as respects credivsrs with whom he never
corcracted. It ig true thar thozs was ne contract between
dzrz., ard that the creditor

(o

creditor and the sharenc

eholders in hig dealings

T
prokbably nevar theught of
5 che company. Bur he musn o2 raken to have kncown what
Lis rights were under che AcT, z~d "hat he had the security
of all YNe [perscns wige narnes warc Lo pe fourd upon the
recister, and wie had agreeod O pacome snareholders.  The
‘iamiiity of the sharshclders is 10t under a contract witn
- e crediters, but it 1z a statutable tiapility under which
the crediters have & right  which attaches upon the
charsholders to compal them to contribute o che extant of
~hei» shares tewards tha payment cf the debts of the

ceryany . "

The =zaTe aporoash s ra be found in in= Scortish case of Tenrent

. he Cizyv of Goasgow Bzak {18735 1 App Lass 515 ir whicnh Loz

2
Cairnrs -7 cormentad uporn Cakes v tuesauard chus ac page $271:

whe  case of Dakes v, Tursuand in this Youse has

establicned that it is oo late, atier winding-up nas

cormeroad, te rescind a contract I0Y shares on —he ground

of fraud. This, re doubt, iz oo the grounds statcc by the

Loa
ra




-3.1:‘.-5.

Lord Prasident, that innocent third parties have acquired

righats wkich would be defeated by the resc¢ission.”
ther concinusd

WIn an ordinary partrership, not formed on the joint stock
prircipls, it is impossible, as a general rule, for a
parnaar at any timz to retire from oxr repudiate the
partrerzhip without gatisfying, or remaining bourd tc¢
saiafy, the iiabilivies cf the partnership. He Tay havce
nesn induced by his co-partners by fraud tc entex into the
partrnership, and that may be a ground for relief against
~hem, buz it is rno grcund for getrting rid of a liability to
evediters. This is the case whether the partnership is a
going cencerrn, ¢r whether it has stopped payment or beccoire
insclivert. In the case of a joint stock company, however,
~h> skaree are in their nature and creation transferablie,
ar4 trarsferable withous the consent of creditors, and a
charens.der, so long as the company 1is 2 gqoing concern,
car, oy transferring his shares, get rid of his liakility
ro resditers, either immediately o©Y afcer a certain
int=rva. . The assuTption is that, while the company is a
gocing congern, no craditer has any specific right te retain

the indiwvidual liability of any particular shareholders.

-« s cn the same or on a simiiar principle that, so lorng
ag thae cempary is a going concern, a shareholder who has
baar. induced te take up shares by the fraud of the company
kas & rigat to threw back his shares upon the company

roterence Lo any claims or creditors. He would

rigat to rransfer his shares without reference tO
cvediz=ers. The coTpany, as a going concern, is asaumad to

ke zo_wvent, ard akle to mset its engagements, and to have

& ‘plus, and the company being sclvent, its duty to pay
she repudiating sharehclder what ls due to nim, and to caxe
che shares off his nands. is an affair of the company and

ncs of its creditors.
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3ut if the comparny has become inso.vent, and has stcpped
payment, then, even irrespective of winding-up, a wholly
&ifforent state of things appears to ne to arisc. The
assumption of new liabilitiesz umier such circumstances is

an affair not of the company but ©f iis crediters. The

repudiation of shares which, wiilis the company was solvenc,
=

world not oy nead net have ‘nilicred any injury upon

('

creditors rust now of cecessity inflizt a serious injury on

creditors. I should, therefore, &2 disposad in any case to
hesicate kefore admirting that. altey a ccwpany has beccme
inselvernt and stopped paynment. whnether a winding-up has
commencad or not, a rescission oS 3 concract to take shares

1005,

could be parmitted as against orad

The reasoning in these cases 2575 that if reszissicn of the
cortract weu.d deprive an - »d party of some accrued

ias t¢ the coenlract sought

right oI action against onc of tThe

e he avoided, the remedy will not o3 avallable even ir a case

cf [raud. Thus, a creditor deprived =f his statutory right o
sue a shareholder pnoe the company nas oSacome inselvent is in

subs-ance in much the same positicrn as the third party purchaser
of property from a buyer who, havirg oean izduced to purchsse the
zr ne nas rasold 1T to éa

~ A .

yroperty vy {raid, seeks o vescin

bena fids purchaser,

Althcugh enforcement of his policy hts oy & policy-holder

against a2 name who has rescLnd merbership would be

sigrificantly mare difficult than =y&lnst & name whe had not
rescirded, thers can be n¢ guesticn of the rescission depriving
rae pelicy hoider of aig righs to snforie the policy acalnst tne
rescinding name. Althougs =erfcrosment sutside the Lloyd’s
enviyronmen: may bs extremely complicatsd and involve complex
casculaticns of liabilizy, it is in my Zudgmerc guile impossib.e
te conclude zhat the pollicy halder wsould necessarily tnereby be
deproved of the whele subiiect maztzr of the pelicy. I is still

cpen o him Lo sue the name ci the polioy in spite cf rescission.




As regards My Wilkinson, therefore, who rescinded before the
Ecuitas contract came inte effect, I am unable to accept the
submission of Lloyd’s that such rescissicn, if otherwise valid,
would be imrpossible due o its impact on the position of the

pelioy helders.

The posizion in raiation to Mr Leighs is different. He waited
te rezscind until afrer the Equitas contract had become birding
or Fim. I[ ha were to pe held entitled to rescind when he did
se¢, rhar would net deprive the policy holders of their right to
sus for the ameunts due from the pelicy helder in reapect of hls
propert-cn of tha contract of insurance or reinsurance but, if
rescission of kis membership contract inveolved his not being
pourd by =he Eguizas contract {a consequence which he has to
asscrt in order to aveid liability to pay the premium} the effect
cf vesciseicn would be to deprive Equitas of its accrued right
:o the prem.um urder that centract which Equitas has already been

partiy performed. this is therefore a striking example of the
detrimerzal impact of rescission on the accrued rights of a third
carty  (Eguitasi ., To permiz Mr Leighs both to rescind w1s
merkership with =he effect of encitling him ro longer to bec bound

o
¢ pay tne Iguitaz premium and at the same time to enjoy the
keseziz of Lli= settlemeat of claims by Equitas under that
wirk =he principle cf preventing rescissicn from damaging or

destroying -hird party rights.

oy this veascu., also, therafore, I would hold that neither Mr
i.cighs not My Lven can ke entitled o rescind their contracts of

Tannavshic.

<lause 5.5 of the @guitas Oontract provides as follows:

‘3.8 Each Name snall be obliged to and shall pay his

Narmzs' Cremaium in all respects free and clear

is




from any set-off, courierclaim or other deduction
an any accoeunt whatscever including in each case,
withour prejudice t£c the generality of <the
foreaeing, irn respect of any claim against =KL,
Lhe Substizute Agerz, any Managing Agent, nais
MeTbers’ Agent, Lloyd's o¢r any other person

whatsoever, and:

‘al it cornecrion with any vroceedings which may
be brought to s=nforcs the names’ obilgaticn
ta pay his Yame's fremium, the Nawme hereby
waives any lainm tn any stay of exscuticn
and concente to the immediate enfercement of

any judgmant obzained;

‘ni  the Name sha.. not be entitied to Issue
proceedings and no causs cf action shall
arise or accrus in cenhection withk his
omoligasion te pay nis Name's Premium uni=5s

the liakilizv tor nis Nare’'s Premlium has

besn discharged inm Zuil; and

rhe Name shsll ot szex injunctive or any
other relief for the purpose, or which would
kave the resulit, oI preventing ERL, cr any
asgignes of ZRL from enfcrecing the Nums's

obligazior to pay ais Name’s Premium.”

The deferdants submit chat they have & counterclain againsc

Llovd’s for fraud whichk they =are & ad to se- off againsl its

clalnm as statutory assignee ol the itas dremium. The nature

of that se--off is such as to opsrats by way of defence to tha

claim for the premiur, There sheuld therefore be leave o
defend. The deferdants scbmis that clLause 3.5 dees not precluds

reliacce on =haz set-off Zer the feilowlng reascis.
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Ciause 5.5 operates in favour of Equitas alone.
It prevents the reinsured relying as against
Equitas upon cross-c¢laims which it may have
against third parties, such as AUAS, any managing

agent, members Agent or Lloyds.

When Equitas assigned the premium to Lloyd’s, the
latter could not rely on clause 5.5 toc prevent
cross-claims bpeing set off against its claiw
becavse those eross-claims were made against

Lloyd‘s and not against Equitas.

tvan if Lloyd’'s could rely on clause 5.5 to
prevent cross-claims against it, as distinct from
cross-claims against Equitas, clause 5.5 does not

cover claims in fraud.

alrernacively, if clause $.5 covers crogs-zlaims
ir. fraud, it would be a term which fell within
sectien 3 of the Misrepresentation Act 1967.

Tnat secticn provides as follows:

vT5 5 eontract contains a term which would

ex-lude or resurlict:

fa} any liability to which a party to a contract
may Dbpe subject by reason of any
misrepressntation made by him beZore the

coenl.ract was made; or

ibi any remedy available to another party to Lhe
cortract by reascon of suckhk a

migrepresentation

tnat term shall be of no effect except in sc far
as it salisfies -he requirement of reasonablencss

av srared in section 11(1) of the Unfair Contract




Terms Aot 1977; and ir is for these claiming that
the term sarisfies that requirement to show that

it does."

It is argued that clause 3.5 exciudes or restricts a rem dy
avaiiable to the reinsured defendants by reason oI the
misrepresentaticns made by Lloyd’'s bafore Lhey entered into thelx
renbership contracts and thereZcre balzre they entered irnto the

Egquitas rconlract.

There can be no doubt that, ab _east as between Zguitas and the
deferdarcs, clause ©5.% operaned =affaczively to exclude aill
courterelaims and set-offs. The cizusa dafined the extent of the
defencants cbligaticon vo pay, thers belng in general freedom to

contract out of the righs of ser-off. In CJocu-cola Finarcial

sudament Morritt and Huchison LSO, agreed, =aid this at page 857
jucg ; g

"I nave cote to the clear cencliusion that the right of sex-
off can be excludad oy agrasment. In geaeral English law
permite tne pavties w¢ a oonivact o inciude in it such
terme as they considcr te be appropriate. This freedem oz
contract s subject to a measure c¢f control based on
grounds of public pollcy and to some statutory restrictions
g1ch as tnosz contained in the TUnialy Contract Terms AcCt
157 Bus I ar unable to aceept That a party is prevented

fvom exaluding the right of ser-oif by secnion 45(2) cf the

-1

Gupreme Court Act 1§81 or oy any grzund of puklic pelicy.
There ars wmany cilrcumstances in which the genera.
adronizior in sacticn 4912 cannot pe observed. The court
scse.{ can order separate triuly of diflerent parts »Ef an
acticn where it ig convenient to oo so: see, for examnplsa,
ReC Ord 15 ¥ §&. wMorecver, I can see no rzason in princip-e
why parties whz ara in a general coatractual relationship
canno. iSolate one conzract ar on2 aspect ol their dealing
and provide that thelr rignks i relation theretc are °o De

treated separately ftrom their other dealings."

ig




That which Lloyd's rveceived as assignee was therefore the
de<andants’ obligaticn to pay the Equitas premium subject to the
d=finicion of the extsnt of that obligation in clause 5.5. That
Aafinitior is noL confined to excluding any set-off or counter
zlaim agyainst Eguitas itself, bur excludes the reinsured’s set-
off or cour-erclaim in respect of any claim against Lloyd’'s and
siher third parties.  Such rights could not in any event be
asser-ed against & claim by Equitas for the premium because there
wenld Be no mutuality: a cross-ciaim against & third party cannct
crdirar-_y ne sct-oif against a claim by ancther party unless che
slainanc  sues as agent or trustee for the third party.
acoordingly, the exclusion of the right of cer-off in respect of
ctaims against taird parties such as Lloyd’s must relate to set-
cif agsinst claims tor the premium brought by those third parties
since & claim by Bquitas for the premium could never ke brought
arherwise than Ln its own right as the party beneficially
erncizlied te the premaum. In this connection, it is to be noted
-zt =lausa 5.5 does not confine the name’s obligation to payment
of The premiuT bo Duitas. Further, clause 5.5(c) expressly
oxcludes the ¥Yame Srom seeking injunctive or any other reliet for
-ne purnosse, or wnich would have the result, of preverting

sny asa.grnee of [(Egquitas;, [roa enforcing the Name’s obligation
ro pay his Name’'s premium’. So that the contract. expressiy
cornremplated the assignment by Equitas of the right to sue feor
he premrium and express.y prevented the Name from preventing

enfer-eTent of that chligation by the assignec.

~- ias -—herefare apsciutely clear that the exclusicn of set-0ff
5.% ¢n ibs proper construction precludes the get-off
&f  claims  asgailnst  an  assignse,  such  as Lloyd’s who 1is

accordingly, the assignen
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rely on that clause to aveid what would otherwise be toe

svenadural canscguernces of the reinsured name asgerting such

countaralain or sct-0ff.

cowver cross-c.aima in fraud? Mo Tager argues on
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ben3lt ot tha dzf{w»=ndants that it is in gubstance an exclusiorn




clause and thkar exclusion clauses will not be construed or
ernforced in so far as they exclude liability for fraud. Thus,
in Chitty on Contracts, pava 14-12C, it is stated that no
exempticn clauze can protect a person Irow liakility for his own
fraud. That proposition is supported by the speeches irn the
House o Lords in the Irish appral S Zearson & Son Ltd v, Lord
Mayor of Duklin [1907] AT 381, per rhe Zarl of Halsbury at page

3s5, Lord Jamss at page 2352 and Loerd Atkinson at page 365.
Alternztively, it is submizted trat clLause 5.5 should not be

conscried as covering claims -n frsud.

Clause 5.5 does not exc.uds <r limit Ziabiliczy for fraud or on
any other basis. Its eifec. is and only 1is Lo insulate, as a
matter of procedure, claims Zcr the precium from councerclalims
cr set-0ffs asserted by the reirnsured. I neither excludes nor
necessavily postpones such cross-ciains. Yor does 1t make
satisfacticn of a claim for rthe premium a corndition precedent to
the pursuit to Zudcrent cf a cross-claim. There is, in my
fjudgment, ne reasen in principle why & c_ause directed to nothing
mcrc than the procedural insulaticn of ore class of claim Irom
all cross-c.aims should be construsd as irapplicable te cross-
claiTs in fraud, provided that clear words are usad. Since urnder
sec-ion 14 of the Lloyd’s AcTt 1282 the zxclusion of liability of

tha society is expressly stated net b apnly if:
"the act or omission complained cf:

1Y was dene or smiczad to ke done in bac falth: or

‘i1) was that of an employee of the Scciety and occurred In
the course of zhc employss carrying ouc rouLine or
clerica. duties, thnat is uvo say duties which do ret

invelve tne =2xerc

b

se of any discretlion."”

the parties must ks taken cc hawve conterplated that cross-alaims
against Licvd’s ccould a4arise only in the nwo circumstances
idantifiad ia (i) and (ii;. There 1s no reason in principle why

clausa 5.5 should be subjec:t Lo rhe rule of construction laid
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dowr. in relalior to the exclusion of liability for negligence by
Carada Srteamship Lines v. The King [1952] AC 192, to the effect

shat clause 3.5 applies only to category (ii) crosg-clains.

Altkoucn this approach to censtructicn has been approved by thc
Jousce of Lorde in Smiltlk v. Scuth Waies Switchgcar Lrd [1978: X

WMLR 165 and (ir *nat case) has peern applied to indemnity clauses
which by general words of indemnity may be said to make one party
t5 a conrract liahile to indemnify the other in respect of the
~onsegnences of the ‘latter’s negligence, there is nc general
srinciple of construction which regquires that 1t should be
ex-anded Lo other types of clauses, such as an antli-set-off
lause. Trdeed, there is every reascn why it should non be sc
extended. Tt ipputes a mutual intention to the partics
arrificially Lo restrict the ordinary meaning of the words used.
-t ‘is5 derived frer the bailmerns and commen carrier cases, as 1is
¢lear from the -“udegments of the Court of Appeal in Rutter V.
Dulmer [1822] 2 KB 87, and is a cannon of constructicn originally
dssigned o prouect consumers under standard contracts issued ny
~arriers ard cther bailees. The availability of statutory mcans
5 zonsumer protecticn, such as the Unfair Contract Terms Acl
1577, whoch did not exist at the time waen tnis pricciple was
being develcped, make it entirely unnecessary now to widen the
scops of applicatior cf this principle beyond exempticn from
liability clauses and indemnicy clauses. Since clause 5.5 is
neither an exemprion clause nor an indemnity clause and its
wirding is wide enough to cover eross-claime for fraud, it should
cz censtraed as insulacting claims for premium from such cross

mlalms.,

Evan Lf that is not the correct appreach, and Lord Morton's

analysis in Canada Steamship Lines v, The King, supra, at page
238 ehould aralogously apply, it is necessary to have in mind L e
zuprozach ©o the application of that principle adopted by the
sanrt of Appeal in Lawport & Holt Lines Ltd v. Coubro & Scrutton

iMaIi Ltd ‘1982° 2 Lloyd's Rep 42. In that case there are some




particularly relevant passages in the judgment of May LJ. Thus
at pages 4¢-49 be cbserved.

"gefere 1 turrn To the thiré of Lerd Merton's tests, T
chculé refer uo the poirn which Lerd Justice Donaldscn nas
also mentioned. Underlying Csunsel for the respondents’
parcicular sukmissionsz on the raspective tests there was a
more general cne. This was Le emphasise that although They
ave descrikbed au tests, =his is voully & misdescripticn
They are and were cnly intended Lo be guidelines, not words
in a sratuce, and at the end ci th=s day the cuty of Lhe
Court is just TO construs the relevant c.ause. With Loxa
Juetice Dona.dson, T agres with this approach.

Further, altheough Lord Mortgon' s usc of the words “so

fFavciful or rencce" aould lsad one Lo SupposS2 that an

exerption clause would caly pass test three if one cculd

discard all possible other grcounds of poctential liability
avher than these whinh wers unrzal and speculative 1 Go not

Fink ~hat this i3 & correct innsrpretatlicn of this passagne

i=pl or remcte" in the

from Mis epinica. The words "so Ianc
third =ect are foilcwed by Lhe phrase "rthat the proferens
ganncy ke supposed Lo have dasired crotection agalnst it."
feccndly., when orn pp § anc 210 of the repcorts the leavred
Law Lord turned to czcasider the actual construction of the
clauses which were in igsue in the Canada Steamship case,
e considered and dismissed the L:kelihood not only ol a
cclloguey between ths oont ing partles about the mearning
cf the clauces before iie .=asa in that case tad been
executed, Hu- also that ir sush & discuss-on the prcferee
wold have acespted a Slaus:  exanpting the {rown’s

Tiapility for the negligsance oI its servants.

Ir my ¢pinicn, all that on= ray croperly read Lord Morton
as sav.ng is thar where, uxndar his ~nird test, the Court
considers whether the nead of damage may be based on some

greound other than trhaz of negligence. it should discard auy




groundé tc which, on a reasonable assessment of all the
circumstances at the time the underlying contract was made,
it is aniikely that the parties would nave addressed their

mind.

Such ar apprcach indeed underlines the fact that the
exercise upon which the Court is engaged in these cases 1is
ona of corsrtructicn, that it is one of deciding what the
parlies meant or must be deemed to have meant by the words
~ney used; the guidelines or tests wnich are referred to in
the many authorities are only to be used DY the Courts as

idgs te the successful and correct seluticon of such

[

exercisa.
Tnen at page 50 ke said chis:

"In sesking to apply Lord Morten’s third test, we should

not ask now wiaether there is or might be a technical

=lrrpyrative head of legal liability which the relevant

exemption =.ause might cover and, if there is, immediately

construs tne clause as inapplicable to neg:iigence. We

should Leek at the facts and realities of the situation as
i

414 res must pe deemed to have presented the ccontract

m
0
2

nemuelves ro the contracting parties at the time the
con=rac: was made, and ask what potential liabilities the
one to -“he cther did the parties apply their minds, C¢r must

they be deemed to have deone s0.7

If one looks at "tne facts and realities of the situation” in
Ehis cass there can be no sericug doubt that the words of c¢lause
5.3, ir as much as they referrad to cross-claims and set-ofis
agairst Lloyd’s, <ould not possibly have been infended to be
corfined =o tnose derived from acts or omissions within category

iri, cf ~tior 14:i11 of the Lloyd's Act 1982, At the time when

&R was pur forward there were in existence all manner oil
rhreatered or ousstanding claims by names againsc Llovd’'s which

or ore bDasis or arether raised bad faith on its parl. All thkis
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world have peen common knowledge at the time and the suggesticn
that any party to the Equitas contract could possibly have
understood clause 5.5 as nob applying to such claims is far-

fetshed in The exireme.

I have considered whesher clause 5.5 is wide enough to exciude
a sclL-off operating by way of eguitable delence, as distinct frem
one which can be expressed onlLy as & counterclaim which coulc be
ses-off against the claim for the gpreniun.

In my judgment, the wordina of clasuss 5.5 1s gufficiently wide
to ~over a se--off of thaz kird. It is ciear thkat, provided
clear words arc used ever a piea in abatement as in Mondel wv.
Szeel (18641} 8 M& 853 can be contysciually excluded: see Modern

engireering v. Gilbers Ash [1$74) &C 682 per Lovad Diplock at

p.718. S8irce such a plea operates as a sukbstancive defence, at
least in sale of goods and puilding cascs, an equitable set-nif
by way of defence must equally ba excludanle. That it ie appears
o ke implicit in the judgment of tae Jourf of Appea. in Coca-

Cola Finarcial Ceorperation v, Finset Lod, supra. I refer in

parzicular to that passage a:t page 837 in *he judgmen: of Nelil
~J. whica I nave a.ready cited in this judgment with which the
coner mempers of Lhe court agreed, whors he stated the gencral

principles applicabla to anti-set-ofZ clause.

r my -udgment, The words "in all respects free and clear from
any sa2t-off, counterclaim or other deducticn oz any account
whatsoever" are wide ensugh to include set-cff by way of
equitakle deferce Lo the claim. Toe not.on rhat the parties rte
tEhis contract of reinzurance are o ke taken by these words .o
have discinguished thRat kind of ssr-clil not amcuncing tc &an
cguitahle defence by rafarsnceos e tha practice of the Court of
Charcery prior to the Judicaburz ACtS is unreal, ¢ say the
_east.

Fver if squitavle s2t off by way ot aciznce is excliuded Zrom the

sespe of clause §.5, the defendant’s coaiw for fraud in this case

14




is net such a set-off. In Government of Newfoundland v.
Nowfoundland Railway Co (1888) 13 App Case 199 Lord Hobhouse, who

de-ivered the judgment of the Privy Council referred at page 213
tc the s2t-cff of urliquidated damages claime "as between the
crigiral parcies, and also against an assignee if flowing out of
and irnseparably connected with the dealings and transacztiors
which also give rise to the subject of the assignment". In The
Dominigue 11989] 1 Lloyd’s Re 43: Lord Brandon, with whose speech
all o=rher members of rhe House of Lords agreed, treated tais as

"she tess for an egquitable set-off": see pages 438L and 440 R.

In the present casze the claim is for a debt assigned to Lloyd’'s
oy Eguitas. The debt arose from the reinsurance contract vnder
iah Eouitas was entitled to receive payment of the premium as

~zivguvar of rhe Names. The defendants’ claims for fraud are nct

£
T
|
)

acains® Lguitas as apwertaining to or in connection with the

s contract, but against the assignee, Lloyd’s, 1in respect

1"
tty .L!
4
3
re
jig

5¢ the inducemanr of a quite different contract and one to which
Ecuilas was never a party. Whereas it is certainly true that,
:# v he deferdants had not kecome members of Lloyd's, they would
ron have become involved in R&R or with Equitas, that is far more

vavore a cornectiocn berweer —laim and eross-claim thar that whaich

Eime on defences of eguitakle set-off. In Rawson v. Samuel
gq

{241 Cr & Ph .61 Lord Cottenham LC. comprehensively reviewed
stz aucthcrities on eguitable set-off and all of them suggest not
Terely that Equity would intervene te permit set-off only if the
cross-claim arose out of the same contract between the sate
narties as that which gave rise ta the claim but that there nust

L= at ieazr a close ircernal nexns between cross-claim and claim.

Trne concept of "inseparable connection” (see Lord Hobhouse in
covercrent of Newfoundlard v. Newfoundiand Railway CoO at page

435! permeates all rthe authoerities.

Tme deferdants further contend that clause 5.5 is a term which
sveoludes or restricts a remedy available to another party to The

comoract py reason of a misrepresentation made Lo that party by
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the party before the centract wax made and that by reason of
section 3 of the Misrepresentation Act 1967 it is therefore of
no effect except in so far as it satisfies the requirement of
reasarabieness as scated in section 1101} of the Unfair Contract
Tewms Act  1977. it is argued that the dquestion oI
reascnableness, the burden of proving which llies on Lloyd‘s, has
not: heen supported by any =vidence at this stage and it is
therefcre appropriacte thatu, it for no other reasorn, isave to

defend shtould be civen tc resclve Lhis issue.
A awper of guestions ariso in ralation Lo rhis submiss co.

Fivst dorms clause 5.5 exclude or restrice any remedy "by reascn

of such misrepresantation"?

In my judgment, it dces no such thing. &As I nave already held,
it insulates reccvery of the =gultzas premiur f{rom reccvery of
damages for cther claims, Ircluding claims in deceit for
fraudulent misrepresentation, bu: That Insulation does noching
te exolude or restvicl that remedy. It 1s as open te a Xame O
claim and recover such datages i the face of ciause 5.5 as if
would be wizhout Iit. all “hat ne is prevented from doing is
declinirg to satisfy the pramium dsbz untzi. his claim for damages
Las be=n derermired and ther settinc-oft the damages against the
premium due. In no sense can that oo dezcribed as excluding ov
restricting the remedy by way of dasmages for fraudulient

misrepresentation.

Secondiy, the remedy in guesticn TUsST clearly be a remedy in
respect of entering intn the <fontract containing the term of
exc ufion or restriction or pessibly & contract to whieh the
exclusion term app-ies. The purpesz <b the secticn was to
preverz, except whers rea

toc block or restrics iabi

S

il
for misrepresentation induciny the contrags in _guestion.
preserzation in relation to which the

ncsordingly, if the misxe

liapility is asserted oxr the remedy 1€ scughbt 1s not a




misrepresentation in reliance upeon which that contract containing
the term under attack, or perhaps another contract referred to

by the term, was entered into, cection 3 has no application.

Since in the present case it cannot be suggested that the alleged
fraud induced the Eguitas contract, which contained clause 5.5,
tbeys can be no basis for the application of section 3. True it
is that the misrepresentatlion was made in this case bhefore the
Equitas centract was entered into, bur it is the contract of
rempership it respect of which the clause 1s sald to exclude or
rescr-cr tac remedy ard clause 5.5 does not apply in terms sc as
re exciucde any remedy in relaticmn to misrepresentation which

induced Zhal ccontract.

Thae Stay of Execurtion Igsue

e dafemularts submir that if they are not entitled to rescind
cheir ccontract-s of membership at Lloyd’'s and further 1f clause
5.5 of the Egquitas corntract prevents them from relying on theixr
claiT for darages for fraudulent misrepresentation by way of sci-
=% to itustify non-payment of their Equitas premium, nonetheless,
Fhe court cught to exercise 1US jurisdiction te grant a stay oZ
wes-urian of any judgmernt for the premium pernding determinatiocn

5% the counTterclainm.

3w elause 5.5(a the Nares waived any claim to any stay of

axesution ard consernted ¢ the immadiate enforcement of any

whavre an an-i-set-aff clauss is inserted in a coentract, its
curpese iz te prevent one 0% the parties delaying payment cf
deb.z arccruing dus under the contract while cross-claims are
trvestigabtesd and determined.  Thae insulation of the set-off or
—ounterc.alm doss not have Lhe purpose of achieving severance for
.~s own cake, bub mersly as a mweans of achieving the speedy
discharga ¢f incdebtedness. If that effect could be avoided by

applving Icr a stay ~f cxecution in the face of such a clause its
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whole function would be subverted. This was recognised by Parker
1.J. in Continental TIllinois National Bank & mpany of
Chicago v. John Paul Papanicelaou ([1286] 2 Lloyd's Rep 441 at

page 445,

nrhe purpese cf beth guarantess was to ensure immediate
paymert if the principal debtcr did ot pay. Indeed the
present cases make it the more necessary cthat the Court
should not interxfere, for Thers the parties havc
specifically provided keth i rthe loan agreement and the
guarantees that payment should be macde free of any set off
or countcrelaim. It would def=at the whole commercial
purpcse of the transaction, wou.d be out of touch with
business rea.ities ané weould keep the bark waiting for a
vayrent, which both the borrowars and the guarantors
intended thkar it should have, whiist protracted procesdings
en the alleged counterclaims were litigated. We do not
doubt that the Court has a discostion te graat a stay but
t ghould in our view ke "rarsly 1f ever" exercised, as
Lerd Dilhorne said in reiatiern =o claims on bills of

excharge (in Nova (Jersey! Kai:i LEC v. Kaumgarn Spinnetrel

119171 1 WLR 713 at page 722! OJuarantees such as these are
the equivalent of letters of credit ard only in exceptional
circumstances should the Ccourt exercise irs power tce stay
exceution. The fact that a counzerclaim which was likely
to succeed existed would not by itself be enough, as Lord
Jus=ice Buckley peinted out. It micht be that the
existence of such a ccuntezclaim coupled with cogent
evidenrnce thact T—ne bank wouid, if palid, be unable to meet a
judgment. on zhe ~ountevelain would suffice, but nothing of

thaz nature arises here."

FurtLher in Coca-Cola Financial Corporation v. Finsat itd, supra,

at vpages B853-853 the Court of Appezal  held that 1t was

inappropriate by a stay cof execution te deprive the plaintiffs
vof the right which {the anti-set-off clause irn that case} was

inserred ir. the loan agreensnt to serve'.
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It is not suggested and could not plausibly be suggested that
Lloyd’s might not be in a position to satisfy a judgment on the
counterclaim for fraud. Accordingly, whatever strength the
councerclaim may be assumed to have, there should be no stay of
execution in this case. The presence of clause 5.5(a}) does not
affect the matter. In rhe face of clause 5.5 an orxder for a stay
would have been entirely inappropriate, even in the absence of

sub-clause(a).
Conclusion

The deferdants are not entitled to rescind their contracts of

wembership with Lloyd’s.
The defendants are by clause 5.5 of the Equitas contract
precluded from setting off their counterclaim for damages for

fraud against Lloyd's claim for the Egquitas premium.

The defendants are not entitled to a stay of execution of a

“udguent against them for the Equitas premium.
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