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IN THE UNITED STATBS DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-02-0423-PHX-FIN
ORDER

The gociety of Lloyd's, -
Plaintiff,

Ve

BEmil Raymond Borgers, et:al.,

)
)
)
)
)
)
i
)
)
Defendants. ;
)

‘ The court has before it Plainriff's motion for summary
judgment {doc. 32), Defendants' response (doc. ¢0), and
i}lamtiff 5 reply {doc. 47). The court also has before it
li)efendancs‘ motion under Rule 56{f) for mxe time to conduct
dascovery (doc. 39), and the Plaintiff's xesponse (doc. 4€).
?le heard oral arqument on March 21, 2003, and we now rule.

i
! I.

This is an action fér; recognition and enforcament:of final
judgments that Plaintiff obtained agalmst each of the
pefendants in the cou.rts?of. England.' Plaintiff argues that we

!

P

! 'yor a brief background depcription of Lloyd's and rhe circumstances that

?ava rise te the Engligh judgﬁenca see Sac'y of Lloyd's v. Ashenden, 233 F.3d
73, 478-79 (7ch Cir. 2000).

{
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| | should recognize and enforce the English judgments under the
2 f principles of comity set forth in thé Restabement. Defendants
3 ] contend that the judgmants should not be recognized because the
4 z;nglis-h proceedings did not comport with due process and
5§ because the underlying contracts vioclate Arizonma's public
6 pgolicy.
7| ' The parties agree that Arizona substantive law guides our
i
8 | ihquizry. Absent contraxy authority, Axizena courts follow the
9| Restatement.  Under the Restatement (Third) of Foreign
10 } Relations Laws (®Restatement") §- 481, a final judgment of a
n Aoreign nation is presumptively esntitled to recognition.?
12 éection 482 outlines eight pomsible defenses to recognition.’
i3
144 . ’section 481 (1) states: ‘Ebtc:pl ae. provided {n § 487, a final judgmn: of
a court of a foreign stats. granting or denying recovery of a sum xi. ,manw. .-
15 ie conclusive between the parties, and 18 entitlad to recognition in courte in
the united States.®
16 5ection 482, entitled *Orounds for Nenrecognition of Foreign Judgment.s, ¥
17 provides:
| (1) A court in the Unkted States may not recognise a judgment of the
court af a foreign statm if:
18 (a} cthe judgment was rendered under: a judicul syaten that
does not provide impartisl tridunals or proceduYes compatible
9 wath dua process of law; or
(b} tha cauet that randered the judgment did not have
201 ! jurisdiction ovarithe defendist o acchrdunte with the law ot
! the veandering atite ind wich che.riles set fo¥th in. § €2l
71 i (2} A court in che United Statea need mot Tecognize a Judgment of
: the ¢caurt of & fageign gtate $f:
{a} the cour:it that rendered the judgmznt did not have
2 jurisdistion of the subject matiér: of the'acrion;
(h) the: dgﬂanuann aid ot receive ROELEE of the pioresdings in
23 surticient vime to enatlé fim to defend;
{c) the judgmddt wam obl:nnod b}g‘ut!rwd
241 {d) the cause: of action on Wi 'udgment wAs based, or
the 3 itgelf, {x repugnagt %;&; policy of the
25 unnad titen or of the-State whWre reCognition.ip sought;
{ej the judgment conflicts.with angthir &Y Judgmenc thic iz
26 ' entitied to r-cog::&plom ov
' (£)- the ymccedmg in the fureign .tourt was cpatzary to an
‘agresment Detwsen the, parcies to @ubmit ‘the controversy on
279 . which tho judgment is bawed to angtHer forum.
28
| -2-
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'I*-:m of the defenses are mandatory, and, if established,
piohibit the court from recognizing the foreign judgment. The
other six defenses are permissive, and, even if fully
établi:shed‘,' & couxt still has discretion to ‘zec‘o'gnize a
foreign judgment. Restatement § 482; see alsc Alberta Sec.
Cora'n V. Ryckman, 30 £.3d 121 (Ariz. Ct. App. 2001) (applying
r..he Restatement in determining whether a foreign judgment was

em:n:led to recaognition).

- I - VLY. T

Defendants maimtain that the pxmceedings in the English

c{mrts did not compert with due progess. because txnay wete

—
- 0

[ .
pFeVented from asserting any affirmative defenses. Uader the

"Réatatement however, a judgment is mot entitled to recognition

_—
W N

only if it was rendered "under a ug_ggm that does not provide

—
PN

iuparr.ial tribunals or procedures compatihle w;th due process

pd
in

of law.' Restatement § 482(1)(a) (emphasis added). We
exfnpha»size the word that defeats the Defendafits' argument. The

e
~ o

foreign judgments at issue weie rendered by the Queen*s Eench

—
(-]

Division of England's High Court (which corresponds to our |

—
D

fkderal district courts) and aftizmeﬂ by the Court of Appeal

8

(which corresponds to our federal courte. of appeal). It is
b{icyond question that the English court system is a f£air and
imrpart.xal forum that comports with general gtandards of due
;Jr.ccess See Soc'y of Lloyd's v, Ashenden, 233 F.3d 473, 476-
24 7\7 (7th Cir. 2000) ("Any suggestion that the (English) system

B

&

25 ‘af courts 'does not provide impartial tribunals or procedures
26 qoupatible with the requirements of due precess of law' borders
21 on the rigible."). Not surprisingly, Winth Circuit ‘case law
28 i{s clear on this point as well:

5 3-

E
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We are, of course, mindful that the [Englishl system
. . is the very fount from which our syatenm
develcped a system which has pracedures and goals
which closelg parallel our own, Surely it could net
he claimed that the Bnglish system is any cther than
one whose ‘system of jurisprudence [ig]) likely: to
securs an impartial administ¥ation of justive."

In re Hashim, 213 F.3d 1168, 1172 (9th Cizr, 2000) (citations
omitted) .

‘, Defendants do not attempt to impugn the English legal
siratem as a whole, hut rather focus theilr argument on the

[T- I Y - ST I -G TR X )

.aileged unfairness of the particular proceedings: gi‘.ving rigse-

to these English judgments. The Restatement, however, allows

—
-~ O

considexation only of the legal "system® whem deciding whether

—
N2

to afford recognition to a foreign judgment. We also note

—
w

t?mt, even if we were to adopt the Defendants’ épproach and

-—
PN

!
focus on the paxticular foreign judgment rather than the system
as a whole, the Seventh Cireuit bhas held that the English

- e
[~ B 3

plroceedings resulting in' these judgments comported with basic
]

standards of falrmess and what it called the "internatiomal

— e
[~ B |

ccncept of due process." Ashenden, 233 F.3d at 481.

o

Defendants also mamtain that the contracts giving rise ta

[N
[«]

tpe English judgments are cantrary to Arizona's public policy

[ 3]
—

.because they are confegsed judgments and unconacionable.

Dﬁfendants again msconstme the Restatement defense. Section

PN

4{82 {2} (d) permits a court, at its discretiom, to elect not to
‘ri.ecognize a foreign judgment if "the cause of action on which
 the judgment was based . . . is repugmant to the public

ﬁclicy u Regtatement § 482(2)(d) (emphasis added).

NN
gl-h@

Ela:.nt:.ff'a cause of acnion in che English courks was for

N
~

hreach of contract. A cause of action- for hreach of concract

~N
[> -]
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caf:mot: re said to be repugnant to Arizoma's public policy.
Instead, Defendants' arguments go to the meritz of the breach
51.? contract claim litigated in the Eoglish courts.
Finally, we note two things. Firat, Defendants have
ccfncrac:ually agreed to -resolve disputes arising from their
cci‘mtracts with Plaintiff in the English courts and under
‘E:iglish law. The Ninth Circuit has enforced these forum
séleccion and choice of law provisidns. Richards v. Lloyd's

YU 0 -3 a1 & W

of London, 135 F.3d 1289, 1297 (9th Cir. 1998) (en banc). It

P
(=]

féllows, that any judgment obtained in an English court as a
r%sult of these contract provisions would: be ent*iuwi:led to
récognition and epforcewent. Defendants® arguments: against

[
[

récognition attempt to lay before this court the merits of a

—
(¥

claim that we would not :have heen able to hear in che first

—
E-N

:qzatance pecause of contractual choice. pmvasicns. We.are also

—
W

mmdful that the Restatement, in the context of recogrmuon of |

ot
~ &

ipxe:.g.n judgments, iwplicitly remgg::h@ea the policy favoring
fj‘orum selection provisions.. Restatement § «B82(2) (£). Second,

—
oQ

 we recognize that every district' and’appellate’ court to be

N e
L= -

faced with this same .issue has recognized the ' English|
3'j‘izdgmen-ts. We further fiote that many of the a:cgumeixrt‘a thae

B =

'Dlp‘fenda-uts raige here were also raiged and rejected in these

]

other proceedings.
|

4
I
«

(]
>

‘sac'y of Lloyd's v. Blackwell, et al., fo. 0ZCVAB-J (AJB), slip op. (S.D.
m Feb. 26, 2003); Soc'y of Lidydta v. Bgdlap&t 8l , . Ner 2 uz—cv-zoc'rc &lip
 op. (D. Utah Nov. 12, 2003); S8cty of Loy et &l., No. 03-264;

siip op. (D.N.M. Sepc. 38, 20U2); Soc'y of Lloydta v. ‘Rogenbarg, up 03-1155,
l}ip op. (£.D. Pa. Avg. 1, 2002).

~a
W

NN
S o

i ‘soc'y of Lloyd's v. Tusnar, 303.F.3a 325 (5th Clr. 2002); Soc'y of Lloyd's
W. Ashenden, 133 P. 3d ¢73 (7eh Cir. 2009).

5.

N
oo

Mao m'( 13314 6@2-322-5025 USDC



g7-JAN-20a4

O O N O th B W N e

o T . T S
NRRBYBRNEES =3I &I WG = 0o

10:96 FROM LLOYD’S-LEGAL SERUVICES T0 9091312527022

D )

We conclude that no genuine issue of material fact exigts
and that Plaintiff is entitled to judgment as a matter of law,
Plaxntlff s motion for summary jung“unm is granted.

! I1. Desendants' Rule SGt£) Motion
Defendants request an oxder under Rule 56(f) deferring a

rﬁling on the Plaintiff's motion for summary judgtﬂent and

grantmg them additional time to conduct dimscovery. Defendants

| wish to conduct discovery about (1) the underlying premium

liability, (2) the terms of their agent agreement, and (3)

“Pi;.a:inr.-iff's contracrual intent in entering into the! General

Undertaking. None of these matters are material to tﬁ'é- narrow

1 1égal issue defore the court. Defendamts' motion for more time

to conduct discovery is é}en-i-ed.

; accordingly,

. IT IS ORDERED granting Plaintiff's motion for summary
jﬁdgment (doc. 32).

| 1T IS FURTHER ORDERED denying Défendants' motion under

Rule 56(f) for more time to-conduct discovery (doc. 39) .

DATED thiss} ¢ day of Mazch, 2003.

P.@7 839






