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IN THE UNI TED STATES DI STRI CT COURT FOR THE

DI STRI CT OF NEBRASKA

THE SOCI ETY OF LLOYD S, )
)
Plaintiff, ) 8: 02Cv118

)
V. )
)

EVERETT ARNOLD EVNEN, ) MEMORANDUM OPI NI ON
)
Def endant. )
)

This matter is before the Court on the plaintiff’s
nmotion for summary judgnent (Filing No. 17) and the defendant’s
nmotion for summary judgnment (Filing No. 27). After review ng the
parties’ notions, the supporting briefs and evidentiary
materials, and the applicable Iaw, the Court finds that the
plaintiff’s notion should be granted and the defendant’s notion
shoul d be deni ed.

. SUWMVARY JUDGVENT STANDARD

Summary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories and adm ssions on file,
together wth any affidavits, show that there is no genuine issue
as to any material fact and that the noving party is entitled to
judgnment as a matter of law. Fed. R GCv. P. 56(c). The party
movi ng for summary judgnment nust al ways bear “the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of ‘the pleadings,

depositions, answers to interrogatories, and adm ssions on file,



together with the affidavits, if any,’ which it believes
denonstrate the absence of a genuine issue of material fact.”
Cel otex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

When the party seeking summary judgnent carries its
burden, the opposing party “nust do nore than sinply show that
there i s sone netaphysical doubt as to the material facts.”

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,
586 (1986). The United States Suprene Court has noted that “Rule
56(e) permts a proper summary judgnent notion to be opposed by
any of the kinds of evidentiary material listed in Rule 56(c),
except the nere pleadings thenselves, and it is fromthis |ist
that one would normal |y expect the nonnoving party to make the
showi ng to which we have referred.” Celotex Corp., 477 U.S. at
324. Thus, Rule 56(e) requires “the nonnoving party to go beyond
t he pl eadings and by her own affidavits, or by the depositions,
answers to interrogatories, and adm ssions on file, designate
specific facts show ng that there is a genuine issue for trial.”
Id. (internal quotations omtted); see Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1996) (declaring that the opposing party
“must set forth specific facts showing that there is a genuine
issue for trial.”).

A nmotion for summary judgnment should be granted when
“whatever is before the district court denonstrates that the

standard for the entry of summary judgnent, as set forth in Rule
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56(c), is satisfied.” |Id. at 323. Furthernore, the Suprene
Court has acknow edged that “[o]ne of the principal purposes of
the summary judgnent rule is to isolate and di spose of factually
unsupported clains and defenses, and we think it should be
interpreted in a way that allows it to acconplish this purpose.”
Id. at 323-24.

At this stage of the proceedings, the Court views the
evidence in the light nost favorable to the nonnoving party, with
all inferences drawn in that party’s favor. See Matsushita El ec.
| ndus., 475 U.S. at 587. In conducting such review, the Court is
particularly aware that it does not “weigh the evidence and
determne the truth of the matter” but instead determ nes
“whether there is a genuine issue for trial.” Anderson, 477 U. S.
at 249. “Wiere the record taken as a whole could not |ead a
rational trier of fact to find for the non-noving party, there is
no ‘genuine issue for trial.’”” Mtsushita Elec. Indus., 475 U. S.
at 587.

1. STATEMENT OF FACTS

The United Kingdom Parlianment created the Society of
Lloyd’s (“Lloyd’ s”) to regulate and oversee entities conducting
i nsurance business in the Lloyd's market. Plaintiff’'s Ex. A at
9 2. In undertaking these responsibilities, Lloyd s promul gates
and enforces regul ations and exerci ses disciplinary authority

over entities in the Lloyd s market. 1d. at § 3. Lloyd s is not
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an insurer. 1d. at 1 4. Underwiting nenbers of Lloyd s, known
as “Nanmes,” insure risks in the Lloyd s market. 1d. Pursuant to
the U K Insurance Conpanies Act of 1982, Nanes are allowed to
conduct insurance business only if they agree to be subject to
Lloyd’ s regulatory jurisdiction. 1d. Menbership in Lloyd s is a
license to conduct insurance business in the United Kingdom Id.

The defendant, Everett Arnold Evnen, was a Nane and
underwrote insurance in the Lloyd’s market. 1d. at 1 5. As a
condition to entering the LIoyd s market, Evnen and Lloyd s
execut ed several agreenents, including a “General Undertaking” in
1976 and anot her “General Undertaking” dated August 22, 1986.

The 1986 Ceneral Undertaking required Evnen to (1) conply with
all provisions of the Lloyd s Acts of 1871-1982 and any byl aws
and regul ations pronul gated thereunder; (2) resolve all disputes
arising out of his nenbership in and/or underwiting of insurance
business at Lloyd s in English courts pursuant to English | aw,
and (3) consent to the jurisdiction of English courts in suits
against himto enforce his underwiting obligations. Id. at | 5;
Plaintiffs Ex. 2 at 11 1, 2.1 - 2.3.

Specifically, section 2.1 of the 1986 Ceneral
Undertaki ng provides: “The rights and obligations of the parties
arising out of or relating to the Menber’'s nenbership of, and/or
underwiting of insurance business at, Lloyd s and any ot her

matter referred to in this Undertaking shall be governed by and
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construed in accordance wwth the laws of England.” Plaintiff’s
Ex. 2 at § 2.1. Section 2.2 of the General Undertaking states:

Each party hereto irrevocably
agrees that the courts of England
shal | have exclusive jurisdiction
to settle any di spute and/or
controversy of whatsoever nature
arising out of or relating to the
Menber’ s nenbership of, and/or
underwriting of insurance business
at, Lloyd' s and that accordingly
any suit, action or proceeding
(together in this Clause 2 referred
to as “Proceedings”) arising out of
or relating to such matters shal

be brought in such courts and, to
this end, each party hereto
irrevocably agrees to submt to the
jurisdiction of the courts of

Engl and and irrevocably waives any
obj ection which it may have now or
hereafter to (a) any Proceedi ngs
bei ng brought in any such court as
is referred to in this Cause 2 and
(b) any claimthat such Proceedi ngs
have been brought in an

i nconveni ent forum and further
irrevocably agrees that a judgnent
in any Proceedi ngs brought in the
English courts shall be concl usive
and bi ndi ng upon each party and may
be enforced in the courts of any

ot her jurisdiction.

Plaintiff’s Ex. 2, at § 2.2 (enphasis added).

Names provi ded i nsurance through groups of Nanes called
syndi cates. Evnen, the defendant, incurred liabilities by
assunm ng a portion of his syndicate’s risk in the Lloyd s nmarket.
Plaintiff’s Ex. A at 1 7. To close the syndicate’s business at

the end of each year, reinsurance is purchased to cover any
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outstanding liabilities. 1d. Names incurred aggregate
underwiting |l osses of over $12 billion in the |ate 1980s and
early 1990s, and because of such | osses they were unable to

pur chase affordabl e reinsurance for their outstanding
liabilities. Id. at 1 8 As a result, nmany Nanes defaulted on
their underwiting obligations as they cane due. Id.

To address the large anmount of litigation that arose in
the Lloyd s market due to the defaults, Lloyd s inplenented the
Reconstruction and Renewal (“R&R’) Plan. Id. at 1 9. The R&R
Pl an created Equitas Reinsurance Ltd. (“Equitas”), which provided
for reinsurance otherw se unavailable to Nanes. The R&R Pl an
al so included a settlenent offer for each Nanme, including Evnen,
to end litigation and to assist the Names in neeting their
underwriting obligations. I1d. Lloyd s offered each Nanme a
package of “credits” that would reduce the anmount of pre-1993
underwriting liabilities the Nane owed. The Nane was not
required to accept the settlenent offer; if the Name chose to
reject the offer, it could litigate against Lloyd s or other
entities in the Lloyd s market. 1d. However, pursuant to its
regul atory authority, Lloyd s required each Nane to reinsure its
out standi ng pre-1993 obligations wth Equitas. Wen a Nane
refused to accept the settlenent offer, it was required to pay
the full amount of its underwiting obligations, including the

Equitas premum [Id. Lloyd s permtted Names to resign their
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menber shi p upon paynent of their Equitas prem um and any ot her
out standi ng obligations. Id.

English courts reviewed the R&R Plan prior to its
i npl enmentation and found that the plan was within Lloyd's
regul atory authority. After the R&R Pl an was i npl enented,
English courts reached the sanme conclusion. See, e.g., Society
of Lloyd s v. Lyon, Leighs and WI kinson (Court of Appeal July
31, 1997), 6 Re. L.R 289, 1997 C L.C 1398; see also Plaintiff’s
Ex. A

Ll oyd’ s gave Nanmes until Septenber 11, 1996, to accept
the settlenment offer, and ninety-five percent of the Nanes
accepted the offer. Evnen did not accept the offer and therefore
forfeited any potential settlenent “credits.” As such, Evnen was
required to pay the full amount of the Equitas prem um by
Sept enber 30, 1996. Id. at T 10.

On Cctober 2, 1996, Equitas assigned to Lloyd' s its
right to collect the premum Id. at § 11. The assignnent
included the right for Lloyd s to sue certain Nanmes to recover
any unpaid Equitas premuns. Lloyd s commenced several causes of
action in English courts against the Nanmes who did not accept the
settlenment offer. Lloyd s sued Evnen for full paynment of the
Equitas premumand for interest and costs. 1d. at § 12. The

action commenced on Septenber 17, 1998, and Lloyd's notified



Evnen that it had commenced the English action by serving him
with a Wit of Summons.?

Evnen obtai ned counsel to represent himin the English
action. 1d. at § 13. On Cctober 2, 1998, Evnen’s counsel filed
an Acknow edgnent of Service of Wit of Summons. Ten days |ater,
Evnen filed his defense to the action. Plaintiff’'s Ex. 6.

Ll oyd’ s subsequently sought a final judgnment agai nst Evnen
pursuant to Order 14 of the English Rules of the Suprenme Court, a
procedure simlar to summary judgnent in American practice.

Before the English court decided Evnen’s case, the
courts heard “test cases” during which the American Nanes’
defenses were litigated. Hearings and appeals in the test cases
took thirty-two days, during which the defendant Nanmes raised a
nunber of defenses, including, inter alia: (a) Lloyd s |acked
authority to nmandate the purchase of reinsurance; (b) Lloyd s
| acked authority to appoint substitute agents to bind Nanes to
the reinsurance contract with Equitas; (c) Nanmes were entitled to
rescind their nmenbership due to fraud and m srepresentation; (d)
Nanes were not bound by certain provisions of the Equitas
contract; and (e) Equitas’s assignnent to Lloyd s of the right to
sue the Nanes was invalid. English courts rejected each of these

def enses.

LAwit of sunmons is the English equivalent to a conplaint
in Anerican practice.
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Subsequent |y, on Decenber 10, 1998, the English court
issued its decision in Evnen's case. Plaintiff's Ex. 8. The
English court found in favor of Lloyd s and awarded LI oyd’ s
£146,110.09. 1d. Pursuant to the Judgnents Act of 1838,

i nterest accrues on the judgnent at the rate of eight percent per
annum  Judgnents Act 1838, Ch. 110, § 17 (Eng.).
[11. DI SCUSSI ON

Each party has filed a notion for summary judgnent.

The plaintiff clainms that it is entitled to sumary judgnent
because it obtained a valid final judgnent in an English court,
and United States courts should enforce the judgnent as a matter
of international comty. The defendant, however, clains that he
is entitled to summary judgnent because the English judgnment

vi ol ates Nebraska public policy and the plaintiff’s actions

vi ol at ed Nebraska securities | aws.

A Forum Sel ection C ause

The enforceability of forum selection clauses in
i nternational agreenents is governed by MS Brenen v. Zapata Of -
Shore Co., 407 U S. 1, 10 (1972). See Bonny v. The Soci ety of
Lloyd's, 3 F.3d 156, 159 (7" CGir. 1993). In M S Brenen, the
United States Supreme Court held that forum sel ection clauses are
“prima facie valid and should be enforced” unless a |litigant
denonstrates that the clause is “unreasonabl e under the

circunstances.” MS Brenen, 407 U.S. at 10. Construing this
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exception narrowmy, the Suprene Court has stated that such

cl auses are unreasonable only if (1) their incorporation into the
contract resulted fromfraud, overweening bargaining power, or
undue influence; (2) the selected forumis so “gravely difficult
and i nconvenient that the conplaining party wll for al

practical purposes be deprived of its day in court; or (3)
enforcenment of the clauses would contravene a strong public
policy. 1d. at 15.

In this case, the defendant has not nmet his burden of
provi ng the clauses unreasonable. Evnen has not offered any
evi dence that the incorporation of the forum selection and choice
of law clauses into the contract resulted fromfraud, a vast
di fference in bargaining power, or undue influence. |In addition,
Evnen has not offered any evidence that the English forumis
“gravely difficult and inconvenient.”

The third factor of the reasonabl eness inquiry,
however, is nore difficult: Does the forum selection clause
violate a strong public policy of the State of Nebraska? Evnen
argues that the plaintiff’s acts constitute violations of
Nebraska securities |laws, and as such, the Court should not
enforce the plaintiff’s English judgnent. Lloyd s argues,
however, that a sinple difference in Nebraska and English | aw

shoul d not render the cl ause unenforceabl e as against public

policy.
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In Bonny v. Society of Lloyd's, 3 F.3d 156 (7'" Cr
1993), the Seventh G rcuit noted that “[t]o allow Lloyd s to
avoid liability for putative violations of [securities |aws]
woul d contravene inportant Anmerican policies unless renedies
available in the selected forumdo not subvert the public policy
of [the securities laws].” Bonny, 3 F.3d at 161. Likewise, this
Court finds that it would be untenable to allow LIoyd s to escape
l[tability for violations of securities laws if the renedies
available to Evnen are insufficient to protect the public policy
behi nd Nebraska securities law. In this case, however, even if
LI oyd’ s viol ated Nebraska securities |aw by entering into
contracts with Evnen, which may have constituted the sale of a
security, such action does not necessarily nean that enforcing
the forum sel ection and choice of |aw clauses would contravene a
strong public policy. [If, for exanple, sufficient renedi es exist
under English law, the clauses would clearly be enforceable.
“The fact that an international transaction may be subject to
| aws and renedies different or |ess favorable than those of the
United States is not alone a valid basis to deny enforcenent of
forum sel ection, arbitration and choice of |aw clauses.” Bonny,
3 F.3d at 162 (citing Hugel v. Corporation of Lloyd s, 999 F.2d
206 (7" Cir. 1993)). Further, “[n]othing excuses [Evnen] from

not being aware of the substantive provisions of English | aw that
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the forum sel ection clause incorporates into his agreenent.”
Bonny, 3 F.3d at 160.

An inportant issue, then, is whether English | aw
provi des Evhen with any renedies for the actions he alleges
Ll oyd’s engaged in. The Lloyd s Act of 1982 grants imunity to
Ll oyd’ s for various causes of action, but it does not cloak
Lloyd’s with such imunity in the event of bad faith.
Plaintiff’s Ex. 1, see also Bonny, 3 F.3d at 161 (citing Riley v.
Ki ngsl ey Underwriting Agencies, Ltd., 969 F.2d 953, 958 (10!
Cr.), cert. denied, 506 U S. 1021 (1992)). Although the
remedies in English courts may be nore limted than those
potentially available in the United States, Evnen neverthel ess
does have a renedy against Lloyd s in England for any actions
Lloyd' s took in bad faith. “All that is required is that the
rendering court operate under procedures ‘conpatible with the
requi renents of due process.’” Society of Lloyd s v. Ashenden,
223 F.3d 473, 477 (7' Gr. 2000). |In addition, Evnen coul d have
causes of action against its Menber Agent and Managi ng Agent for
fraud. In short, English | aw does provide Evhen with an avenue
for relief.

Evnen argues that the decision in Society of Lloyd s v.
Jaffray (Court of Appeals July 26, 2002), changes this analysis
and renders the previous circuit court opinions nmeaningl ess.

After reviewing the lengthy Jaffray opinion, the Court finds that
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Jaf fray does not substantially change the basis upon which the
many circuit court opinions were decided. Evnen's argunent on
this point is without nerit.

Numer ous federal appellate courts have eval uated the
forum sel ection clause fromthe General Undertaking and
determned that it is valid and enforceable. See, e.g., Lipcon
V. Underwriters at Lloyd s, London, 148 F.3d 1285 (11'M Cir
1998), cert. denied, 525 U. S. 1093 (1999); Stanmv. Barclays Bank
of New York, 153 F.3d 30 (2d Cr. 1998); Richards v. Lloyd s of
London, 135 F.3d 1289 (9" Cir. 1998); Haynsworth v. The
Corporation, 121 F.3d 956 (5'" Cir. 1997), cert. denied, 523 U S
1072 (1998); Allen v. Lloyd s of London, 94 F.3d 923 (4'" Gir.
1996); Shell v. RW Sturge, Ltd., 55 F.3d 1227 (6'" Gir. 1995);
Bonny v. Society of Lloyd's, 3 F.3d 156 (7" Cir. 1993), cert.
denied, 510 U. S. 1113 (1994); Roby v. Corporation of Lloyd s, 996
F.2d 1353 (2d Cir. 1993), cert. denied, 510 U.S. 945 (1993);
Riley v. Kingsley Underwiting Agencies, Ltd., 969 F.2d 953 (10"
Cr. 1992), cert. denied, 506 US. 1021 (1992). W agree with
t hese eight federal appellate courts that have found the forum
sel ection clause to be valid and enforceable. Because the forum
sel ection clause is valid and enforceable, the Court wll
eval uate whether it should enforce the resulting English

j udgnent .
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B. Enf orcement of Forei gn Money Judgnents
In 1895, the United States Suprene Court established

principles that govern whether federal courts should recognize
and enforce a foreign country’s noney judgnent. Hilton v. Cuyot,
159 U. S. 113 (1895). The Suprene Court noted:

“Comty,” in the legal sense, is

neither a matter of absolute

obligation, on the one hand, nor of

mere courtesy and good will, upon

the other. But it is the

recogni tion which one nation allows

withinits territory to the

| egi sl ative, executive, or judicial

acts of another nation, having due

regard both to international duty

and conveni ence, and to the rights

of its own citizens or of other

persons who are under the

protection of its | aws.
Hlton, 159 U S. at 163-64. “To give the judgnment preclusive
effect, it nust be recognized as a legitimte judgnent.” Shen v.
Leo A. Daly Co., 222 F.3d 472 (8" Cir. 2000) (citing Hilton, 159
U S at 163). The Eighth Crcuit recently noted that although
t he Nebraska Suprene Court has not expressly adopted the
principles fromHilton, Nebraska courts would |ikely apply the
principles of Hlton. Shen, 222 F.3d at 476. As such, this
Court wll also apply the principles of Hlton.

Pursuant to Hilton, United States courts should

recogni ze foreign judgnments under the principle of international

comty if certain factors are present:
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Previously litigated clainms should
not be retried if the review ng
court finds that the foreign court
provided a full and fair trial of
the issues in a court of conpetent
jurisdiction, the foreign forum
ensured the inparti al

adm ni stration of justice, the
foreign forumensured that the
trial was conducted w thout
prejudice or fraud, the foreign
court had proper jurisdiction over
the parties, and the foreign

j udgnment does not violate public

policy.
Bl ack C awson Co. v. Kroenert Corp., 245 F.3d 759 (8™ Cir. 2001)
(citing Shen, 222 F.3d at 476; Hlton, 159 U S. 113). The party
seeking to enforce the foreign judgnment has the burden of proof in
establishing that the judgnent should be recognized. Shen, 222
F.3d at 476 (citing Bridgeway Corp. v. Citibank, 45 F. Supp.2d 276,
286 (S.D.N. Y. 1999)).

The first four conponents of this test were clearly
satisfied in the English action. The only remaining question is
whet her enforcing the judgnent would violate a strong public
policy of Nebraska. “[Clourts of a forumstate may refuse to
enforce a contract which violates a strong public policy of the
forum even though the contract is valid where nmade and where it
is to be performed.” Toronto-Dom nion Bank v. Hall, 367 F. Supp.
1009, 1014-15 (D. Ark. 1973). GCenerally, states do not
automatically refuse to recogni ze and enforce a judgnent sinply

because it is invalid under state | aw. | d. Rat her, courts wll
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enforce the judgnent as long as it neets the requirenents set
forth in Hilton. 1d.

Evnen argues, both in his notion for sunmary j udgment
and in opposition to Lloyds’ nmotion for summary judgnent, that
Ll oyds’ sale of a security to himconstituted a viol ation of
Nebraska securities |aws. The essence of Evnen's argunent is
t hat Nebraska | aw prohi bits Nebraska citizens from waiving any
rights under the Nebraska Securities Act, and that the forum
sel ection clause and English judgnent conbined to result in such
a wai ver which is a violation of Nebraska public policy. The
Court does not find this argunent convincing.

Nuner ous ot her courts have eval uated whether the forum
sel ection clause and resulting foreign judgnents constitute
wai vers of rights under Anerican securities |aws. Those courts
have consistently held that the clauses are valid and enforceable
and do not constitute such a waiver. In Lipcon v. Underwiters
at Lloyd's, London, 148 F.3d 1285 (11'" Cir. 1998), the United
States Court of Appeals for the Eleventh Grcuit determ ned that
applying the Brenen test was the appropriate nethod of
determning the enforceability of the forum sel ection clause.
Li pcon, 148 F.3d at 1291-93. The Court rejected the argunent
that the Brenen test underm ned the policies behind the anti -
wai ver requirenments of United States securities laws. |n short,

the Eleventh Circuit rejected an argunent simlar to the one put
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forth by Evnen in this case.? The Court finds that the forum
sel ection cl ause and subsequent foreign judgnent are not rendered
invalid by Nebraska securities |aws.

Because the forum sel ection clause fromthe 1986
General Undertaking is valid and enforceabl e, and because the
foreign judgnment does not violate a strong public policy of
Nebraska, the Court finds no reason why it should not enforce the
forum sel ecti on and choice of |aw provisions contained in the
contracts between the parties. The Court will therefore grant
the plaintiff’s notion for summary judgnent. The Court will also
deny the defendant’s notion for sunmary judgnent.

The underlying English judgnment, which was entered on
Decenber 10, 1998, ordered Evnen to pay the Society of Lloyd' s
t he amount of £146,110.09. Plaintiff’'s Ex. 8. The conversion
rate between United States dollars and the United Ki ngdom pound
sterling, as of Decenmber 10, 1998, was USD $1.66 / UK £ 1.
Plaintiff’s Ex. A at T 18. As such, the equival ent doll ar
amount of the English judgment is $242,542.75. Pursuant to
English law, Society of Lloyd s is also entitled to interest at

ei ght percent per annum

2The Lipcon court noted that seven other appellate courts
had al ready reached simlar conclusions with respect to this
i ssue.
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A separate order will be entered in accordance with
t hi s menor andum opi ni on.
DATED t his 28" day of April, 2003.

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court

- 18-





