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(PROCCEEDI NGS STARTED AT 11:20 A M)

THE COURT: Good nor ni ng.

MR. PRESSMAN.  CGood norni ng, Your Honor.

MR. HANNAFAN:. CGood norni ng, Your Honor.

THE COURT: This is the matter of The Society of
LI oyd' s versus Robert Fuerst, Hord Hardin, Il, Harold Ilg,
Wal ter Klein, Meade McCain, John Shillington, Cynthia
Todor ovi ch, and M chael Todorovich in case nunber
4:03-CV-01113 HEA. The matter is specifically before the
Court in relation to Society of Lloyd s versus John J.
Shillington. Plaintiffs are present in open court represented
by counsel; defendants are present through counsel. This
matter arises as a result of sone attenpts at di scovery, and
for the record, the Court was contacted by the parties
yesterday | believe during the course of depositions --
deposi tion, singular, of M. Shillington requesting the
Court's intervention to resolve issues with regard to
M. Shillington's failure to answer certain questions put to
hi m during the course of the deposition. As | understand it,
M. Pressman represents M. Shillington --

MR PRESSVAN.  That is correct, Your Honor.

THE COURT: -- and has asserted that the defendant,
M. Shillington, is not or should not be required to answer
certain questions on assertion of his Fifth Anendnent cl ai m of

protection. | think that's the bottomline reason for why we
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are here; is that correct?

MR. PRESSMAN.  And the M ssouri simlar provision,
Your Honor.

THE COURT: Yes. GCkay. Let's have at it.

MR. PRESSMAN. | assune that you want themto go
first?

THE COURT: Yes.

MR, BUCKLEY: Your Honor, before we begin, let ne
apol ogi ze to the Court for being so late. W had a problem
with finishing up a witness, and I m sunderstood the timng on
who was comng over, so it is really ny fault. | apologize to
t he Court.

THE COURT: Ckay. | wll call Marshal Henderson and
have himsend you forthwith to our version of the Gulag, which
woul d be either Mam or soneplace up in the northeast,
Connecticut or Maine or one of those places, but not the
wonen's facility because Bureau of Prisons would have a
problemw th that.

MR HANNAFAN.  Good norni ng, Your Honor, Bl ake
Hannaf an on behal f of Ll oyd's.

THE COURT: Yes.

MR. HANNAFAN:. | understand that M. Buckl ey provided
the Court with a brief menorandum is that correct? Do you
have that, Your Honor?

THE COURT: | believe | do.
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MR HANNAFAN: Al so, if Your Honor would like, |
brought over a few cases that we had cited, if | can hand
those up to you if you would |ike them

THE COURT: Certainly.

MR HANNAFAN: | apologize, | was not able to -- |
was hoping to highlight certain portions for you, but
unfortunately | got tied up.

THE COURT: No problem

MR. HANNAFAN. But those are sort of the key cases,
Your Honor.

MR. PRESSMAN. Excuse ne, | have a copy of one of the
cases but not -- do you have a copy for ne?

MR, HANNAFAN. No, I'msorry, | do not. Your Honor,
as Your Honor knows, all eight defendants in this case
including M. Shillington had sunmary judgnent granted agai nst
themand in Lloyd' s favor, and a judgnent was entered by the
Court in July, | believe it was July 12, 2004. Each
def endant, Your Honor, in this case including M. Shillington
submtted -- well, they filed answers. They vigorously
defended this case. They opposed our notion for summary
judgnment, and seven of the eight defendants including
M. Shillington, everyone but M. Ilg, submtted a sworn
affidavit in opposition to our notion for summary judgnent.
They made several statenents in that, which | think waives any

all eged privilege here, but I will address that in a nonent.
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M. Ilg, who is the other, the eighth defendant, Your Honor
had submtted an affidavit as well regarding his notion to
dismss. He did not respond to our notion for sunmmary

j udgnent .

Now Your Honor, M. Pressman yesterday instructed his
client, M. Shillington, not to answer any questions ot her
than his nane. It was not -- | amnot trying to correct Your
Honor, but Your Honor had nentioned earlier that he refused to
answer certain questions. He refused to answer anything
except for his nane. M. Pressman has stated that the
M ssouri Constitution and the Fifth Amendnent under the U. S
Constitution allow themto assert the privil ege agai nst
self-incrimnation as a bl anket for anything and that the
burden is passed to us to show that it can incrimnate.
Unfortunately, to take that to its | ogical conclusion, Your
Honor, no one woul d ever have to answer any questions in any
case other than their nanme. It could be a personal injury
case. He is claimng under Mssouri law if you bring -- even
if you bring a claimas a plaintiff including perhaps as a
verified conplaint in state court or in federal court, then
you can sit there at your deposition and say | don't have to
answer any of those questions because it may incrimnate ne,

i ncludi ng your address, were you in the car, did you file this
conplaint. M. Shillington woul dn't even answer ny question

of if he saw that there was a signature on his affidavit.
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6
M. Pressnan is correct that when | asked himif he

ate breakfast yesterday, he invoked the Fifth Amendnent and
the Mssouri Constitution. Your Honor, the reason | asked

t hat question, | know he cited it in his brief, was to show
the absurdity of this and that they are conpletely refusing to
do anything, and this is a continued | ongstanding tradition of
many of the Lloyd' s Nanes, and in particul ar these defendants,
to delay and frustrate Lloyd's in its collection of valid

j udgnments which were valid and enforceable in England and

whi ch Your Honor found here.

Wth regards, Your Honor, to the privil ege against
self-incrimnation, unlike what M. Pressman has argued, it is
not a blanket right, and in fact, the U S. Suprenme Court in
t he Hof f man case, which is cited, has stated that the w tness
is not exonerated fromanswering nerely because he decl ares
that in doing so he would incrimnate hinself. H's say-so
does not of itself establish the hazard of incrimnation. The
Court went on and said instead it is for the Court to say
whet her silence is justified, and that the trial court in
apprai sing the clai mnmust be governed as much by his personal
perception of the peculiarities of the case as by the facts
actually in evidence. Now | know Your Honor did not have a
chance to see M. Shillington yesterday deposed and has not
had a chance to read the transcript, but certainly Your Honor

is able to take into account what has occurred in this case
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and before.

In addition and nore inportantly | think, Your Honor,
is the fact that the Eighth Crcuit in several cases, which
are cited and which | gave Your Honor copies, including

Capi tol Products Corporation v. Hernon, 457 F.2d 541, that was

a case alnost identical to this where it was a judgnment debtor
who was refusing to answer anything, and the questions that
had been put to himas are discussed in here briefly and are
in the case were things such as his wfe and children and

t heir whereabouts, his assets, his bank accounts, docunents

t hat had been requested, his enploynent, inconme, things of
that nature. The Eighth Grcuit said, Your Honor, that -- and
| amquoting this -- with the Fifth Arendnent privil ege,

guote, The Court nust determ ne whether the clainmant is
confronted by substantial and real and not nerely trifling or

i magi nary hazards of incrimnation. The Ueckert Court follows
essentially the same thing saying that it only applies where

t he danger of self-incrimnation is real and appreciable, not

renote and speculative. In Re: Gand Jury Proceedi ngs says

the sanme, protects against real dangers and that the clai mant
nmust be confronted by substantial and real, not trifling or
i magi nary. The United States Suprene Court in Hoffman says
the privilege nust be confined to instances where the w tness
has reasonabl e cause to apprehend danger froma direct answer.

Now agai n, Your Honor, M. Pressman is trying to say




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that the burden is on us. These cases show that, you know,

real and appreci able and reasonabl e cause and that it is

not -- they are not the sole arbiter. They can't just say,
Well, | amtaking the Fifth and that is the end of the
i nquiry.

The |l ast one | want to point out, Your Honor, again

the Capitol Products says there is no bl anket Fifth Arendnent

right to refuse questions in non-crimnal proceedings. This
is not a crimnal proceeding. It is not a Gand Jury. As far
as | know, Your Honor, none of these defendants -- and Your
Honor, just for the record, the only people that have taken --
that are taking the Fifth Amendnent and asserting these
privileges are those defendants represented by M. Pressman.
M. 1lg yesterday asserted sonme, and M. Todorovich is pro se
as well, but M. MGCain has not done that, | deposed himthis
norning, as well as M. Hardin.

But with regards to the burden, Your Honor, the Court
in the Eighth Grcuit again says that in Ueckert, and this is
a 1983 or '85 case -- I'msorry, it is '83 -- quote, Unless
t he danger of self-incrimnation is readily apparent, the
burden of showi ng such danger exists rests with the claimand
to the privilege. That nmeans they've got to cone forward with
it unless it is clearly obvious. | amnot a U S Attorney. |
amnot with the FBI. This is a non-crimnal proceeding.

Again, like | said, as far as | know, none of these gentlenen
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9
are being investigated by the FBI, the IRS, the U S. Attorney,

anyt hi ng, and those are questions, Your Honor, that they
shoul d have to answer which | asked M. Shillington yesterday
because if they can't show that there is a real and
appr eci abl e danger, then they are not allowed to just assert
that willy-nilly, especially in a case |like this where they
are trying to frustrate a collection of assets. The Capitol
Products case, like | said, is very simlar to this.

Finally, Your Honor, as | nentioned, | think they
have waived it. The Fifth Amendnent right agai nst
self-incrimnation can be waived. That is established by

Garner v. United States, 424 U S. 648. As | said, Your Honor,

t hey opposed the clainms. They filed answers. They nade
several adm ssions in both their answers and their anmended
answers. They nade adm ssions and additional factual
statenents in response to Lloyd's nmotion for summary judgnent,
and nost inportantly, Your Honor, they submtted sworn
affidavits laying out their nanmes, a nunber of themwhat their
jobs are, neeting with Lloyd's, letters of credits. They nake
argunents by counsel, which are -- which were presented to the
Court about how they got a bumdeal by Lloyd s and that there
was all this fraud and the conpelling story that M. Frapolli
wanted to tell.

Once they open that door, Your Honor, they can't go

back to it. This was not anything that was inadvertent. If
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10
t hey were concerned about that, certainly they could have not

filed affidavits and not nmade the admissions if they were so
concerned about it. However, once they |ose, Your Honor, and
Lloyd's is comng after themto get this noney which they have
owed for now going on alnost ten years and interest, now they
don't want to say anything, and certainly | think if there is
a privilege that they are allowed to assert, Your Honor,
think the case law fromthe United States Suprene Court and
the Eighth Crcuit shows that it has to be real and
appreci abl e danger unless it is clearly apparent, which
don't think it is. They have the burden of show ng that, not
LI oyd' s, because otherw se, Your Honor, it is absurd to say
that they can take it on anything and everything, and then |
as the questioner have to prove that there is no possible way
t hat any answer could do that, in particular, Your Honor, when
they are not even answering certain questions such as whet her
they are being investigated.

A nunber of these questions, Your Honor, to
M. Shillington, for exanple, whether he filed an answer with
the Court, he took the Fifth Amendnent. dearly, there is
judicial notice. There is clear waiver on that. He filed it.
Whet her he was represented by counsel by M. Al an Kohn --
M. Kohn had conversations with ne. M. Kohn appeared in
front of Court several tinmes and stated that he was

representing M. Shillington, yet M. Pressnman instructs him
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11
not to answer. That just goes to show our point that they

can't have this blanket, and if Your Honor finds that it
exists, | think it is waived; otherwse, | think they need to
establish what this real, appreciable, and substantial fear of
incrimnation is, Your Honor. Nothing further right now

THE COURT: Very well. M. Pressnan.

MR PRESSVAN. May it please the Court, Your Honor,
what di stinguishes this case fromany other case you m ght
hear involving the invocation of the Fifth Arendnent of the
M ssouri protection is the specific nature of a judgnent
debtor collection action in Mssouri. The deposition
notice -- and | filed a nmenorandum el ectronically yesterday,
and | also supplenented it this norning. The deposition
notice correctly, Your Honor, says the deposition is being
call ed pursuant to the Mssouri rules, and that is right. At
first, when you look at it, you say, Ch, sonebody nust have
made a m stake. No, that is right. Under Federal Rule of
G vil Procedure 69, one uses the Mssouri rules. The
deposition was served according to Mssouri rules, and the
def endants have the right to invoke the Fifth Arendnent
privil ege.

The | eadi ng case on this subject is Shapiro versus

Coyd. That is a case decided by the Mssouri Suprene Court
En Banc cited in the brief in 1981. This case nakes it clear

that in a judgnent debtor exam nation, soneone can take the
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12
Fifth. Subsequent cases cited in the supplenental brief,

specifically the Askren case, which cites Cantor versus

Saitz -- these are all cited, | won't repeat the cites -- nake

it clear that a judgnment debtor cannot be conpelled to answer
a question which may tend to incrimnate hinself, and
furthernore, it is also clear that he doesn't have to give the
reason why it would do it because that would destroy the
privilege. Now ny distinguished colleague is from Chicago.
He has done a fine job on this case getting the judgnents, but
in fact, what | amstating to Your Honor is the lawin the
M ssouri state courts. | knowthis is a federal court, Your
Honor, but | believe you are bound by the ruling in the
M ssouri courts on this subject. W don't have to nmake a
showi ng of why this couldn't possibly incrimnate oursel ves.
They have to make that show ng.

Now Your Honor, I'mnot interested in wasting the
Court's tinme. | understand that sonme of the questions which
were objected to, they mght be able to neet their burden of
proof on. Wy did the defendant take the Fifth on all of
t hen? Because of the very reason that they are claimng
waiver. |If he wants to ask the irrel evant question of where
t hey had breakfast, and there is a stipulation or ruling by
the Court that | amnot going to get sued for waiving the
client's provision, | have no objection to asking that, and

what | proposed in ny brief was that we get the transcript, we
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sit down according to the local rules and agree on which

guestions we don't have a disagreenent on. But | don't want
to be sandbagged on this issue. The problemw th Lloyd's
position is that under Mssouri law, this privilege against
sel f-incrimnation, which | understand it m ght be surprising
to soneone who doesn't normally practice in debtor creditor
work here, is that exam nations of judgnent debtors are
basically useless in Mssouri. There is a specific case,
which | cite in the brief today, in which the specific
guestion "where are you enployed,” the M ssouri Court of
Appeal s | believe it was Western Division held that is a
proper invocati on.

Now it is difficult for me to respond to sone of the
cases -- well, two of the cases | was given yesterday, and
|'ve dealt with themin the brief. They are easily
di sti ngui shabl e because they don't involve Mssouri Rules of
D scovery and Federal Rule 69. They involve tax cases totally
irrelevant to this. The Capitol-Hernon case | just got handed
to a mnute ago, | can't tell if it's a Mssouri case. It
m ght be. | see sone of the lawers are from M ssouri, but it

predates the O oyd versus Shapiro case, which anyone can see

is the father of all these cases in Mssouri, so | don't think
the Eighth Grcuit in that case was taking a part of that.
|*' m happy to cone down -- | was happy to conme down

here and argue this nmotion with the Court today, but I think
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14
we are really premature. 1'd offered -- and | didn't surprise

M. Hannafan or M. Buckley by saying ny clients were going to
invoke their Fifth Arendnent privileges. | indicated to them
that | would do that, and | offered, | said in the brief, |

offered if you want to lay out the questions, then we can do a
stipulation on this stuff. | think the situation here is such
t hat we have invoked the privilege. | don't want to waive it.

| think they need to make a show ng on each of the questions.

And yes, | agree, | could stipulate on sone of them but let's
get the transcript. I'mnot trying to -- this thing has been
going on for six years. | agreed to let the depositions -- |

didn't try to delay the depositions.

On the issue of overall waiver, because they defended
the lawsuit, they have waived their Fifth Arendnent
privileges, | knew there would be a question of waiver, and
that is why | didn't want themto answer anything yesterday.
That is a very big question, which | think needs sone
substantial research on. | know your law clerk will do it. |
tried to look at it last night. There is authority to the
effect that a waiver has to be knowi ng, has to be specific,
and | don't believe that the subjects that were raised in the
awsuit -- | don't really know what they were. | nean,
assunme the subject of the lawsuit was there is a judgnment in
England, it was unfair, we got it here, and you rul ed, and

they didn't appeal, | have to enforce it. So | don't see how
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they testified -- maybe I amwong, | don't know. | don't

think any of themtestified at depositions. | saw

M. Shillington's affidavit, the one with his signature. You
know, | have no reason to believe that it is not his
signature. Counsel produced it. It was filed. | don't see
how that is in the bottomline going to be deened to waive a
ri ght under the M ssouri Constitution.

| want to nmake this clear, when we started this

norning, you said the Fifth Anendnent -- the Court said the
Fifth Arendnent. It is also the Mssouri right, and it is
very simlar. | think the wording is identical in both, but I
believe the Court is bound by Mssouri |aw under 59. | am

starting to repeat nyself, so unless Your Honor has any
questions, I'll retire.

THE COURT: Yes, | do, M. Pressman. Wth regard to
this affidavit that was previously filed by M. Shillington,
woul d you not agree/concede that at the very least as it
relates to the issue here, those things that are referenced in
the affidavit, any claimof protection or privilege had been
wai ved? It is under oath. It is his signature.

MR. PRESSMAN.  Your Honor, | haven't thought --

THE COURT: | am not tal king about a general waiver.
| amjust tal king about that specific docunent and its
contents, and so it would, therefore, be the subject of

inquiry at the very least to ask didn't you sign an affidavit
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inthis matter on such and such a date.

MR. PRESSMAN. | believe -- yes, Your Honor, |
bel i eve that a question would be proper "did you sign the
affidavit” so long as if the Court rules and | consent to the
ruling that you' re going to have to answer that, | don't want
to have ny opponent say, Wll, you have opened the door now.
There are cases on the subject of opening the door. | don't
have the affidavit in front of ne. | honestly only saw it
yesterday. | nean, if there were a question in there which --
the reason why | amnot giving you a strai ght answer, Your
Honor, and | amnot giving a straight answer, is if there were
a question there -- answer saying | was broke when | signed
this -- when | went into Lloyd's and | didn't know what | was
doi ng, does that open the door for all these questions about
other things? | don't know the answer to that, so I am not
giving you a straight answer to that. | will just admt it,
Your Honor, but that is an issue.

THE COURT: And the other question | have is with
reference to the types of questions that were put to
M. Shillington yesterday, not inclusive of questions that
were asked to denonstrate, as counsel indicated, to
denonstrate his belief of the absurdity of the claimof the
privil ege and not the nundane questions of, you know, how | ong
have you been working at such and such a place, | don't know

if that is really that significant to tell you a whole | ot
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such that you can glean information that would allow you to

execute on a judgnent, which |I assune the deposition was al
about in an attenpt to find assets or get sone information
about where assets mght be that m ght be executable, what
types of questions m ght those have been that were asked that
the privilege was clainmed on before you all called ne

yest er day?

MR PRESSVAN. | want to nmake it clear, Your Honor,
Counsel s correct, | clained privilege on virtually every
question. | think the questions -- and again, |1'd prefer to

have the transcript, but | think the questions ranged fromthe
silly just to nake a point that he was going to answer the
Fifth Amendnent on anything, which | concede -- | nean, |I'm
not going tolie to you -- to matters which are on the other
spectrum |ike are you under investigation, have you filed tax
returns to things which mght be alittle bit great, are you
married, and I'min a little bit difficult position here
because the M ssouri |aw says | don't have to give a basis for
doing that. But let nme give you a hypothetical basis.
Soneone could be married nore than once -- and | know this
sounds silly, Your Honor, but --

THE COURT: At the sanme tine you nean?

MR. PRESSMAN.  Yes, yes, yes, at the sane tine.

THE COURT: It ain't that uncommon anynore for people

to be married nore than once, but it is sort of rare for
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people to be married nore than once at the sane tine.

MR PRESSVAN.  And you know what, Your Honor --

THE COURT: At least in Anmerica.

MR PRESSVMAN In Anerica, right. For instance, you
nmenti oned just now how | ong have you been working. There are
two real reasons that in general | think that is not a proper
guestion. One is --

THE COURT: Well, and | understand what you are
sayi ng about that because you could be working legitimately;
you may al so be working, but not working legitimately, and the
fact that you m ght be doing work or working in a not
legitimate fashion could be incrimnatory. | understand.

MR, PRESSMAN. So as | say, | don't wsh to waste the
Court's time on sone of the questions, which | say, you know,
sone of them as long as | amnot being held to opening the
door on sonething. And there are also cases which say if
soneone doesn't raise their privilege on question A and then
they go to question Al, they have opened the door on that.

Just |ike you have raised the issue, Your Honor, on the waiver
thing. That is why | think we're -- |'m happy to have done

t he menorandum | have known sone of these cases. | have
never really put themdown in witing, but | think we ought to
make a record. There also ought to be perhaps a notion before
t he Court.

|'d also like to raise one nore issue. | nean, this
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is a judgnent debtor exam nation, and | wasn't really kidding

about the judgnment being denomnated in U S. pounds. There is
a footnote in ny brief which says judgnents in American
courts -- thisis fromthe restatenment -- have to be in
dollars, and I'mnot sure that any of these questions were
rel evant except as they |ooked to find whether defendant had
pounds, had pounds. And | have checked sone ot her cases that
LI oyd' s have had around the country. They have had a notion
prejudgnment to convert them There was no demand in this
conpl ai nt ..

So | guess what | amsaying is, Your Honor, | got
t hi s menorandum just as we sat down here. | did a nenorandum
whi ch was okay. W have sone depositions of the other people,
which | will stipulate to the Court that, you know, we w |l be
bound by the sane things. |[If they want to cone out and ask
the same things and nmake the sane record, that is fine, but I
think we need a transcript. | think we need to try to get a
record before the Court, see what we can agree on, have the
Court rule on stuff and nmake certain rules, nmake certain rules
on what is going to be answered, what is not going to be
answered frankly to protect nme from waiving anything, and then
ei ther, you know, have a special naster to do these
deposi tions which shouldn't take so |ong.

Again, | amrepeating nyself, so unless you have any

qguestions, | will sit down.
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THE COURT: | got nothing el se.

MR. PRESSMAN.  Thank you, Your Honor.

THE COURT: Any response?

MR. HANNAFAN.  Yes, Your Honor. A couple points.
Wth regards to M. Pressnman's statenments on Rul e 69, Federa
Rule 69, | think he's msinterpreting it, which part of it
says that "in aid of the judgnent or execution, the judgment
creditor or successor in interest when that interest appears
in the record may obtain discovery fromany person including
t he judgnent debtor in the manner provided in these rules,”

nmeani ng the federal rules, "or in the manner provided by the
practice of the state in which the district court is held."
He is right that our notice for deposition cites the M ssour
rules. That doesn't prohibit us fromdoing it under the
federal, and if M. Pressman would prefer that we give him
notices of depositions under the federal rules, | would be
nore than happy to do that.

Your Honor, there is another case that M. Buckley I
guess got when we were |leaving, and | apologize, | just sawit

and it was not cited in our brief because it was found this

norning, it is US v. Gvnn, GWI-NN, Mddle Dstrict of

Florida, 2003, and it's a -- | don't have the cite on here.
It is a conputerized one. But, Your Honor, it discusses the
wai ver issue, and it says once the witness voluntarily opens

t he door, the Court may open it conpletely and scrutinize
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every exposed matter. Your Honor, it also discussed waiver

and says the Fifth Arendnent privilege is waived for matters

to which the witness testifies, and it cites Mtchell wv.

United States, 526 U. S. 314, 1999. "A witness nmay waive his

Fifth Anmendnent privilege as to any nmatters addressed by the
witness in an affidavit to the Court.” It cites a case for

that as well, Nutramax Labs v. Twin Labs, and it tal ks about

wai ver fromtestinonial adm ssions, and it also applies to
docunentary adm ssions on the same subject. And finally, Your
Honor, it says "where a witness provides statenents as to his
finances in papers submtted to the Court, he is deened to
have waived his Fifth Anmendnent privilege on the sane subject
matter."

As Your Honor may recall, M. Frapolli and M. Kohn
in their papers, in their answers, in their affirmative
defenses, in their nmenos in opposition to various notions,

di scovery notions, summary judgnent, answers and adm ssions to
statenent of facts, additional facts, we heard a | ot about how
t hese people had letters of credit and that they had al ready
pai d what they thought they owed to Lloyd's and that, you
know, they draw down on their letter of credit. That's
opening the door. | nean, if that is not opening the door in
submitting sworn signed affidavits in support of those papers,
Your Honor, | respectfully suggest that the door can't be

anynore open on waiver on that. They wanted to put that in.
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It was admitted to the Court. Their attorneys nmade those

statenents on their behalf, and the horse is out of the barn,
and once they open it a little bit as this case states and
ot hers, you can go about anyt hi ng.

Your Honor, | don't think M. Pressman's suggestion
of getting the transcript and going through it one by one and
his statenent -- he keeps stressing this point that he asked
me to wite out ny questions. Well, | didn't know what all ny
questions were going to be because | didn't know if they were
going to answer sone of them He had told us about the
Shapiro case, and | read it, and | certainly disagreed with it
and had other authority, which we told M. Pressman about, so
did | think M. Pressman was going to have himtake the Fifth
on every single question | could ask. | nean, |I'mentitled as
t he counsel for Lloyd' s to have each of these defendants cone
in and answer these questions. | want to have that record.
want them sworn because | think that is howit has to be done.
| appreciate his offer, and | understand that he was trying to
save sone time there, but that is beside the point, and |
don't think that that really cones into play here.

Finally, Your Honor, again with the Mssouri |aw
cases on this, the Eighth Grcuit has decided this. Now
M. Pressman doesn't |ike sonme of the cases we cited, and
unfortunately that is just too bad. | don't think the Fifth

Amendnent is changed up differently on these matters, but if
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it is, certainly you need to have | think a nore -- if that is

the case, there should be in a non-crimnal proceeding such as
this, certainly they should show that they have a real and
appreci able fear of incrimnation. The questions about
whet her they are investigated or whether they are a defendant
inacrimnal proceeding, if they are a defendant in a
crimnal proceeding, that is probably in the public record
anyway, so that is waived. The things about where they work,
tax returns, those are filed, they have sent those out. To
not produce them and not respond to those, those are out in
t he open.

Finally, Your Honor, last two things, with regards to
t he judgnent being in pounds, under the Uniform Foreign O ains
Action, there is a conversion process for that. It can be
converted to dollars. It has been done el sewhere. Maybe
M. Pressman isn't famliar with that. So | amnot that
concerned about that. W can address that. | don't think
this is the tine to do that, Your Honor, but | would note that
for you.

THE COURT: Ckay.

MR HANNAFAN:  Finally, M. Pressman did cite in his
case another Eighth Grcuit case on the privilege, Aviation

Supply Corporation v. RS.B.1. Aerospace, Inc. The cite, Your

Honor, is 999 F.2d 314. It is a 1993 case. And again, this

was a judgnment debtor case simlar to this. It was in
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M ssouri, and in here, in this case, Your Honor, they

appointed a receiver to take in the judgnent debtor, and they
said that they did not have a Fifth Arendnent right to refuse
to give docunents and di scl ose assets to the receiver, which
was appointed by the Court. Now, Your Honor, | don't know
what exactly we're going to do, but | think again this goes --
this is not directly on point in this case, but it discusses
the Fifth Arendnent case and it is a nore recent M ssour
case. It doesn't let themgive a Fifth Arendnent to a
receiver, a blanket statement. They had to disclose that.
And Your Honor, if there is a privilege and dependi ng on how
the Court rules and this all shakes out, then Lloyd' s is nost
likely going to cone in and have to ask for the appoi ntnent of
a receiver because things that are considered doing that, Your
Honor, are again the tactics taken by the defendants, how | ong
they refuse to pay, what they have done. They have been sued
in England. They had appeal ed. They kept going. This has
been going on for a long tine, and a nunber of these
defendants, in particular the ones being represented by
M. Pressman, are doing anything and everything they can to
delay this and to frustrate Lloyd's, Your Honor. And unless
Your Honor has any questions for ne, | don't have anything
further.

THE COURT: Nope. Thank you.

MR. HANNAFAN. Thank you, Judge.
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MR PRESSMAN: Could | have one m nute?

THE COURT: CGo ahead.

MR. PRESSMAN. M. Hannafan has m srepresented the
case | cited. On page 6 of the brief, | quote the only part
that is inportant. "In the district court, Barber
successfully argued that in a diversity case, state | aw
governs assertions of the privilege, and under Mssouri |aw,
his nmere assertion of the privilege created a presunption of
self-incrimnation that ASC could not overcone.” They cite

Realty Consultants versus Dowd but say the matter is not

before us.

Wth respect to what M. Hannafan is saying about ny
clients and the clients represented by Pressman, yes, | am
going to represent themvigorously. They didn't have their
day in court in this matter because the Court ruled and I
t hi nk probably correctly that their day in court was in
London, and | don't apologize for trying to assert their
rights, just like M. Hannafan didn't apol ogize for trying to
deny themtheir rights to have a free and fair trial. So with
that, | ask the Court to rule on whatever notion is before it,
which | don't knowreally what it is. Thank you.

MR HANNAFAN:  Your Honor, may | just -- one |ast
thing if I may, Your Honor.

THE COURT: Is this a biggie?

MR HANNAFAN: |'msorry?
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THE COURT: Is it a biggie?

MR. HANNAFAN: No. Just, Your Honor, the footnote

that he cited with the Eighth Crcuit, the Aviation Supply,

they said the issues are not before them and they expressed no
viewon it. And finally, Your Honor, | did not -- | was not
counsel in England, and | certainly dispute that M. Pressnan
t hought that | had anything to do with -- or his inplication
that | prevented themfromgetting a fair day in court. That
i s ludicrous.

THE COURT: Al right.

MR, HANNAFAN. That is it, Your Honor. Thank you.

THE COURT: Here is what | think, fellows. | think
that those matters that were referenced in pl eadi ngs or
affidavits or exhibits attached and nade part of or were part
of the filings with the Court in the matter of Society of
LI oyd's versus the defendants, the Nanes if you wll, those
matters which may be the subject of deposition inquiry at this
point, | think the privilege is waived. It is out there.
There are other matters though that m ght be nore specific
than those matters already part of the Court file by way of
pl eadi ng, affidavit, or other docunent that may be a little
guestionable. | do think, gentlenen, that related to matters
that may not already be out there in sone fashion as it were,
it mght be good for the parties to get together and just put

t oget her what kind of information we're seeking by way of
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inquiry, and who knows, it may be the kind of thing that may

be acquired w thout the necessity of deposition. On those
things that are on the bubble, | would suggest that you put
t hose things together, provide it to the Court, and I wll
rul e on whether you can ask it or actually whether they should
be required to answer it. But | do think though that nost
t hings are probably already out there. There may be sone
detail oriented aspects of those things that are out there
t hat may be objectionable or inquiry can be nmade in a | ess
of fendi ng way, not saying that you are offensive,
M. Hannafan, but fromthe defendant's perspective.

MR HANNAFAN: | understand, Your Honor.

THE COURT: That would all ow the answer to be given.
So | guess that is what the ruling boils down to. 1In short,
the stuff that is already out there, | think your guy is going
to have to answer any inquiries to or about. O her things,
|'mgoing to require you guys to get together and go over a
l[ist -- you can call it a list, you can call it a nmethod, node
of inquiry, call it whatever you want to call it -- of things
t hat woul d be the subject of a deposition beyond what is
already out there. And if there are things fromthat list, if
you will, M. Pressman, that you find objectionable to which
the privilege does attach, nmake/conprise a secondary |ist and
provide it to nme, and | will reviewit and make a

determ nation as to whether your guy should have to answer or
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provide the information by way of answer to the plaintiffs,

okay?

MR. PRESSMAN. The only suggestion I'd have, Your
Honor, is there are other depositions, and we have | ust
adjourned M. Shillington's deposition. | haven't frankly had

an opportunity to review any of the underlying clains. |

woul d ask that the Court suggest -- | don't think this wll
take a nonth -- a couple weeks. | would like the affidavits
of ny clients filed from opposing counsel. He had them

yesterday. Let's just re-adjourn all these depositions in a
week or two or three weeks so we can do that. | think that is
a reasonabl e request.

MR. HANNAFAN.  Your Honor, I'msorry, | don't nean to
cut M. Pressman off. | think I know where he is going, and |
think I can short-cut it. W do have sone depositions
schedul ed this afternoon. | amwlling to postpone those
because obviously I would like to | ook at the pleadi ngs as
well as long as M. Pressman and | can have an agreenent at
| east on the record that, you know, we are going to try to get

t hese schedul ed in the next, you know, nonth, three weeks,

sonmething like that. | know he's got a busy schedule, | do,
M. Buckley does. | just don't want to have this dragged out
and then -- you know, obviously |I can't tell M. Pressman what

he is going to do, but | don't knowif he is going to cone

runni ng back in. W have al so requested docunents, so | woul d
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like to get that, and that goes to this as well. So | agree

t hat post poni ng them woul d be fine, Your Honor.

THE COURT: As nearly as anyone could cone, | think
it is safe to say that this case requires sonme degree of
closure --

MR HANNAFAN:  Thank you, Your Honor.

THE COURT: -- for all parties concerned. There's
got to be an end to it at some point.

MR, HANNAFAN.  Your Honor, just so the record is
cl ear, does your ruling apply to all defendants because
M. Todorovich | knowis prose. M. Ilgis prose. M. llg
t ook sone Fifth Amendnment yesterday, and | know M. Todorovich
did in his response --

THE COURT: Yeah, M. Ilg is pro se, and he is not
here today, so | think clearly it doesn't apply to him He is
representing hinself. He hasn't had the benefit of engaging
inour little repertoire this afternoon so...

MR, HANNAFAN:.  Your Honor, | just wanted to nmake sure
that your ruling on the waiver issue applies to all of them
who had subm tted the answers.

THE COURT: Are you representing --

MR PRESSVMAN. | amrepresenting three other
def endant s.

THE COURT: Ckay.

MR PRESSMAN:  Cynt hia Todorovich, Walter Klein, and
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Robert Fuerst, and | have stated in ny brief that although

this matter doesn't apply to them | concede that whatever
Your Honor rules here will apply to everybody.

THE COURT: Wat he said.

MR, HANNAFAN. Ckay. Yeah, because M. Hardin and
M. MCain have not raised this.

THE COURT: Right. Whatever happens when and if you
do theirs is whatever happens at the tine. W'Ill go from
t here.

MR, HANNAFAN. Thank you, Your Honor. | appreciate

THE COURT: They may view the situation -- or their
| awyers may view the circunstances differently or the sane as
M. Pressman, who knows. | don't know.

MR HANNAFAN:  Ckay.

MR. PRESSMAN. Thank you, Your Honor.

MR, HANNAFAN:.  Your Honor, thank you very much for
getting us in today. | appreciate it.

THE COURT: Thank you, gentlenen. Enjoy the weather.
Wsh it was sunni er outside and | ess danp.

( PROCEEDI NGS CONCLUDED AT 12:05 P. M)
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