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Prologue: Why Is Estate Planning For Non-U.S. Persons Important?

1. U.S. Estate Tax on Non-U.S. Estates can be very onerous:

a.

1200361.1

Current highest U.S. federal estate tax rate is 40% (essentially, a U.S. taxable
estate is currently taxed at a 40% rate for every dollar that such taxable estate
exceeds $5,490,000 (2017, indexed for inflation for years thereafter).

Exemption from U.S. federal estate tax for an estate of a non-U.S. decedent is
limited to $60,000. So the U.S. federal estate tax on a U.S. taxable estate of just
$1,000,000 would exceed $300,000.

No credit is allowed under U.S. federal estate tax law for estate or inheritance
taxes paid to a non-U.S. jurisdiction on U.S. property unless provided for under a
transfer tax treaty between the U.S. and such foreign jurisdiction.

To obtain the marital deduction for a transfer on death to a non-U.S. citizen
spouse, a QDOT trust must be established, but, it should be noted that most civil
law jurisdictions do not honor—and may even discriminate against—trusts (for
example, the 2011 Amended Finance Act of the Republic of France).

Unless a treaty allows otherwise, the charitable estate tax deduction is limited to
transfers to U.S. qualifying organizations (that is, pursuant to IRC 8§ 2106(a)(2),
no charitable estate tax deduction is available for a gift to a corporate charity
unless it is a U.S. domestic charity, and no charitable estate tax deduction is
available for a gift to a charitable trust unless the gift is to be used only within the
U.S.). Furthermore, if the gifted property was not required to be included in
decedent’s U.S. gross estate, then no charitable estate tax deduction is available
even though such property was bequeathed to a U.S. charity (see IRC 8
2106(a)(2)(D)).

The disclosure of a decedent’s worldwide assets is required in order to claim
deductions for estate administration expenses allocable to U.S. property and
charitable transfers (see IRC § 2106(b)).

The disclosure of a decedent’s worldwide assets is also required in order to deduct
any portion of the debts of a non-U.S. decedent unless they are non-recourse.

State estate tax or inheritance taxes may also apply, especially with regard to real
estate that a non-resident non-citizen of the United States (“NRNC”) owns
directly. IRC §2106(a)(4) allows “state death taxes” generally to be deductible
against U.S. federal estate tax on the U.S. estate of a deceased NRNC in the same
proportion that the property subject to state death taxes bears to the total value of
U.S. property subject to U.S. federal estate tax.



2. Risk of Paying Unnecessary Taxes

Without proper planning, non-U.S. clients could pay estate tax unnecessarily to United
States, but have no—or insufficient—estate/inheritance tax in their own jurisdiction
against which they could claim credits for the U.S. estate tax paid.

a. Some Countries have no Estate/Inheritance or Death-Related Tax:

® Argentina (outside of Buenos Aires):
http://www.globalpropertyguide.com/Latin-America/Argentina/Inheritance

® Australia: http://www.globalpropertyguide.com/Pacific/Australia/Inheritance

® Austria:
http://www.stepjournal.org/jurisdictions/jurisdictional_summaries/austria/4_ta
xation.aspx

® China: http://www.globalpropertyguide.com/Asia/China/Inheritance *

® India: http://www.globalpropertyguide.com/Asia/India/Inheritance ?

® Mexico: http://www.solutionsabroad.com/en/legal/legal-category/mexican-
will-and-estate-planning.html

® New Zealand: http://www.dol.govt.nz/immigration/knowledgebase/item/3307
® Russia: http://www.worldwide-tax.com/russia/rus_econonews.asp

® Sweden: http://www.dollarsandsense.org/archives/2005/0905miller.html

b. Some Countries may, depending on circumstances, have generally lower rates of
Estate/Inheritance Tax, especially for the inheritance of property by immediate
descendants.

® Belgium: Highest tax rate for descendants and ascendants appears to be is
30% in the Brussels region: http://www.cfe-eutax.org/taxation/inheritance-
tax/belgium

® Brazil: Highest rate is 8%.

! See Galligan, Kolodny & Wang, “Modern Inheritance Develops in China,” New York Law Journal (February 17,
2007), http://www.phillipsnizer.com/publications/articles/ModerninheritChina2-07_art.cfm

Z See Galligan and Schiller, “U.S.A. Tax Effects of Hindu Undivided Families,” Legal Era (October 2010),
http://phillipsnizer.com/pdf/Article-LegalEra-HinduUndividedProperty-10-2010.pdf
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http://www.globalpropertyguide.com/Latin-America/Brazil/Inheritance

Germany: Highest tax rate for descendants and ascendants appears to be 30%:
http://www.barandt.com/e_new_german_inheritance_tax_law.html

Italy: The highest tax rate appears to be 8%.
http://www.globalpropertyguide.com/Europe/ltaly/Inheritance

Netherlands: The highest rate for spouses and children appears to be 20%.
http://blog.clvn.nl/blog/2010/09/are-you-subject-to-dutch-inheritance-tax.html

Switzerland: Highest rate in Canton of Geneva is 26%. Highest rates in many
other canons are lower.
http://www.globalpropertyguide.com/Europe/Switzerland/Inheritance

3. Non-tax problems that impact on U.S. estate tax planning.

a.

Who is the “Fiduciary” or Non-U.S. “Executor? Many jurisdictions have very
attenuated concept, if any, of “executor” to which U.S. assets can be transferred
without U.S. probate.

Application of NY EPTL 8 13-3.4 (“Payment or delivery of property to
foreign fiduciaries™) is uncertain.

Transfer agents will often require U.S. federal “transfer certificate” and are
generally unaware of the IRS “safe harbor” provisions under Treas. Reg. §
20.6325-1(b)(3).

Problems in making foreign testamentary documents operate on U.S. Property.®

Lack of familiarity by U.S. courts with notarial and other forms of civil Wills

® Difficulty in coordinating U.S. and non-U.S. property concepts:*

™ Universal heir vs. residuary estate
™ Usufruct vs. life estate

™ Lack of trust concept

® See Galligan, “Buying USA: Ways of Minimizing U.S. Transfer Taxes on U.S. Property Interests of Non-U.S.
Persons,” STEP USAJune 2007), http://www.phillipsnizer.com/pdf/Article-
STEPJournalUSASupplementissue3Galligan.pdf. (This article is also attached to this Outline as Exhibit B).

* See Galligan, “International Estate Planning for U.S. Citizens: An Integrated Approach,” 36 Estate PlanningNo.
10, 11 (October 2009), http://www.phillipsnizer.com/publications/articles/IntlEstatePlanintegApproach_art.cfm.
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™ Holographic wills vs. Witnessed Wills
™ Notarial Wills vs. Witnessed Wills
C. Possible Application of Non-U.S. Law

Subjecting assets to U.S. administration could subject intangible assets to forced
heirship rules (because of U.S. choice of law rules), even though most U.S.
jurisdictions do not themselves adopt compulsory inheritance rules.

4, U.S. Federal Taxes To Which Non-U.S. Persons can Be Subject
® Federal Estate Tax
® Federal Gift Tax
® Federal Generation-Skipping Transfer Taxes

® Federal Income and Gains Taxes
Be aware of matching or “tag along” state or municipal taxes in all these cases.
The Scope of the Federal Estate Tax

The estate tax under Subchapter A of Chapter 11 of Subtitle B only applies to the transfer
of the estate of U.S. citizen decedents and U.S. “resident” decedents.

The estate tax on the transfer of estates of “nonresidents” who are not U.S. citizens is
imposed by Subchapter B of Chapter 11 of Subtitle B and only applies to “that part of
[their] gross estate (determined as provided in Section 2031) which at the time of their
death is situated in the United States.”

The Scope of the Federal Gift Tax

The gift tax imposed by Chapter 12 of Subtitle B applies to the transfer of property by
gift “by any individual resident or nonresident” with an exception for transfers of
“intangible property by a nonresident not a citizen of the United States” (other than
certain expatriates).

The Scope of the Generation-Skipping Transfer Tax

The GST Tax imposed by Chapter 13 of Chapter B applies to all “generation-skipping
transfers,” including (i) direct transfers, (ii) certain trust distributions and (iii) certain trust
terminations. However, by regulation 8§ 26.2663-2(b), the GST Tax only applies to direct
transfers or transfers in trust by a nonresident not a citizen of the United States that were
subject in the first place to U.S. estate or gift tax.
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The Scope of the Federal Income Tax

The income tax imposed by Subchapter A of Chapter 1 of Subtitle A is imposed on all
married individuals, heads of household, surviving spouses, unmarried individuals,
estates and trusts, and corporations.

“Nonresident Aliens”

Need to distinguish “non-resident aliens” for income tax purposes from “non-resident
aliens” for transfer tax purposes:

Income Tax NRAs are generally individuals who are not lawfully admitted to the U.S. for
permanent residency and do not meet the “substantial presence” test for U.S. income tax
residence under IRC § 7701(b)(3).°

® A foreign national is considered to be resident in the United States for U.S. federal income tax purposes (and
thereby would be subject to U.S. income tax on his worldwide income) if he meets either of the “lawful permanent
residence” test or the “substantial presence” test. [IRC & 7701(b)(1)(A)].

Under the lawful permanent residence test, the foreign national is considered resident in the U.S. from the day he
enters the U.S. with a “green card” until the day that his “green card” status is revoked by the immigration
authorities or that such status has been judicially determined to have lapsed. During the period that the foreign
national maintains his “green card” status, he is considered to be resident in the U.S. for income tax purposes even if
he is living at the time outside the U.S.

Under the “substantial presence” test, the foreign national is considered resident in the U.S. for U.S. income tax
purposes if (1) he is present in the U.S. for at least 31 days during the current calendar year, and (2) he is present in
the U.S. for a weighted average of at least 183 days over a three-year look-back period which includes the current
calendar year and the two preceding calendar years (in determining the weighted average, all days present in the
U.S. during the current calendar year are counted, but only one-third of the days present in the preceding year and
one-sixth of the days present in the next preceding year are counted). Furthermore, in applying the “substantial
presence” test, the foreign national must include any day on which he was present any time at all within the U.S.

Example One

Non-Resident

2015 2016 2017
Days 121 121 121
Calculation 20 Y46 40 Y, 121 = 181 Y,
Example Two
Resident

2015 2016 2017
Days 122 122 122
Calculation 20 Y, 40 %, 122 = 183
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IRC § 872(a) limits the “gross income” of “nonresident alien individuals” (including
estates and trusts pursuant to IRC § 641(b)) to only

® Gross income derived from sources within the United States that is not “ECI” income
(IRC § 871(a)).® This is generally taxed at a flat 30% rate (or lower treaty rate)
without the allowance of deductions. But note that certain categories of U.S.
investment income such as interest on qualifying U.S. bank accounts and so-called
“portfolio debt” as described in IRC § 871(h) is effectively exempt from tax under
IRC § 871(a) provided that such interest does not constitute ECI.

® Gross income that is “ECI” — that is, “effectively connected with the conduct of a
trade or business within the United States” (IRC § 871(b)). This is taxed at graduated
rates on a net basis.

a. IRC § 882(b) applies the identical rules to “foreign corporations”

b. Generally, no capital gains tax on disposition of U.S. intangible property and
tangible personal property not ECI, owned by persons who are not U.S. citizens or
U.S. income tax residents. [But see IRC § 871(a)(2) where such capital gains are
subject to U.S. income taxation in the case where the NRA is present in the U.S.
for at least 183 days during the year (e.g., a foreign exchange student in the U.S.
under an “F” or “M” visa).]

C. But capital gains tax is imposed on dispositions of U.S. real property interests
(both direct interests in U.S. real property and U.S. corporations with substantial
holdings of U.S. real property) owned by persons who are neither U.S. citizens
nor U.S. income tax residents. See IRC § 897 (“FIRPTA”).

Note that there are several exceptions to the “substantial presence test” that allow certain categories of foreign
nationals to avoid being treated as resident aliens even though their presence in the U.S. would satisfy the three-year
look-back rule (for example, foreign government employees holding “A” visas, and, in certain instances, foreign
exchange students holding “F” or “M” visas).

Further note that IRC § 7701(b)(3)(B) provides for an exception to the “substantial presence” test in the case of a
foreign national who has 183 or more “deemed days” under the three-year look-back rule, but whose actual days
present in the United States during the current calendar year is less than 183. The foreign national qualifies for this
exception only if (1) he has a “tax home” in a foreign country for the current calendar year; (2) he has a “closer
connection” with the same foreign country than he has with the U.S. for the current calendar year; (3) he does not
have an application for “adjustment of status” pending at any time during the current calendar year, nor has he taken
any actions to apply for a “green card”; and (4) he timely files with his U.S. income tax return, IRS Form 8840 or its
equivalent disclosing to the IRS that that he qualifies for the IRC § 7701(b)(3)(B) exception.

® Two types of U.S.-source income are taxable under this category: 1) “fixed or determinable annual or periodical
gains, profits, and income” (commonly referred to as “FDAP income”) taxed under IRC § 871(a)(1) and 2) U.S.-
source capital gains, taxable under IRC § 871(a)(2), if the NRA was present in the U.S. for at least 183 days during
the year of sale. (The HIRE Act of 2010 enacted the tax provisions of the so-called “Foreign Account Tax
Compliance Act” (“FATCA"), which include provisions imposing U.S. withholding tax on certain “dividend
equivalent” amounts paid or credited to non-U.S. persons on or after September 14, 2010.).
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Discussion

Key Planning Issues:

What is the Citizenship of the Client?

To be treated as a ndd:S. person (and thus not subject to universal &d&eral
transfer taxes) a client cannot be a U.S. citizen.

Establishing U.S. Citizenship

A

B.

Birth in the U.S. unless to non-U.S. diplomats.

Birth abroad to two U.S. citizen parents as long as one parent resided for a certain period
in the U.S. or possession.

Birth abroad to a U.S. citizen and non-U.S. citizen depends on length of U.S. residence of
U.S. citizen parent and age when such residence took place.

Birth of U.S. citizen to U.S. father out of wedlock requires some U.S. residence by father
and legitimization or acknowledgement of paternity prior to age 18 of child.

Birth of U.S. citizen to mother out of wedlock requires mother to be physically present in
U.S. or possession continuously 12 months before birth of child.

Naturalization.
Naturalization by parents if occurs before age 18.

Child Citizenship Act of 2000: at least one U.S. citizen parent and child admitted to
U.S.A. as legal permanent resident if conditions are satisfied before age 18.

Helpful Reference:

See “Tables of Transmission Requirements Over Time for Citizenship for Certain
Individuals Born Abroad,” Appendix B to Ira Kurzban, Immigration Law Sourcebook
(Fifteenth Edition, 2016, AILA).

Note: Citizens Resident in U.S. Possessions

U.S. citizen who acquired U.S. citizenship solely by reason of
1. being a citizen of a U.S. possession or birth or

2. residence within a U.S. possession is considered a “non-resident not a citizen of
the United States” for purposes of all taxes under Subtitle B (gift, estate, GST).
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1. What is Domicile of the Client?

Note: To be treated as a non-U.S. person (and therefore subject to U.S. transfer taxes
only on transfers of U.S. situs property), the client cannot be domiciled in the United
States.

Meaning of “United States” To be a U.S. resident for U.S. transfer tax purposes,
domicile must be established in one of the States of the United States or the District of
Columbia.

A. Definition of Treas. Reg. § 20.0-1

“A person acquires a domicile in a place by living there, for even a brief period
of time, with no definite present intention of later removing therefrém

1. Need intention to remain indefinitely
2. Intention to change not effective unless implemented

Thus, the definition of “domicile” clearly carries within it two necessary
elements, those being (1) physical presence in a country and (2) intent to remain
there indefinitely. Since physical presence is usually easy to determine, the
essential element in determining domicile is whether taxpayer had intent to
remain there indefinitely. The courts look to a variety of factors in gauging the
intention of an individual to live in the U.S. with no definite present intention of
relocating. It should be noted that while the case law provides helpful guidance,
there is no bright line test in determining intent as every case has its own unique
particulars and the issue of intent must be decided in the light of the facts peculiar
to each case.

A typical list of factors that are considered in determining domicile include—but
are not limited to—the duration of stay in the U.S. and in other countries, the
relative nature, size, and cost of the individual’s residences, the location of the
individual’s family, the location of the individual’s personal possessions, the
location of the individual’s business interests, the place where the individual has
stronger communal ties and maintains memberships in religious, professional, and
social organizations, the location of bank accounts, declarations of residence or
intent made in visa applications, wills, etc., and the individual’s motivations for
being in the United States and being abroad

B. Notable Cases on Domicile

1. Estate of Nienhuys (47 T.C. 1149 (1952)) — Netherlands citizen declares
to U.S. Immigration Authorities intent to reside permanently in U.S.A. and
receives a “green card,” but is still found to be domiciled in The
Netherlands(Tax Court found the particular facts convincing that the
Netherlands citizen with a U.S. green card was not living in the U.S. by
choice, but rather because Germany had invaded the Netherlands and that
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he always hoped to return to The Netherlands if and when circumstances
improved. He lived in a modest apartment in the U.S. though he could
afford a higher-end residence which he continued to own in The
Netherlands. His declaration on his visa applications were made while
Germany was occupying the Netherlands).

Estate of Khan (T.C. Memo 1998-22 (1998)) — Pakistani citizen who lived
his entire life in Pakistan (except for approximately seven years when he
was residing in the U.S. and tending to his business and property interests
which were more significant than the interests he held in Pakistan) and
who died in Pakistan more than four years after he was last present in the
U.S. is still found to be domiciled in the U.S. Tax Court found thatvhen
decedent came to the U.S. on his last “tour of duty,” he entered on a
permanent resident visa, obtained a “green card” and social security
number, and intended to stay to tend to his more significant business
interests and that, when he left for Pakistan two years later (and never to
return), he did so not to abandon his “U.S. domicile” but rather only to
visit his family and to resolve some business matters. The court found that
decedent’s effort to obtain a U.S. re-entry permit at around the time of his
departure to Pakistan was indicative that decedent did not intend to change
his domicile from the U.S.

Estate of Jack (54 Fed. Cl. 590 (2002)) — Canadian citizen present in the
U.S. and teaching at a California university on a temporary non-immigrant
visa (in particular, a TN Temporary Professional visa) could be found to
have established U.Slomicilefor U.S. federal ete tax purposes
despite the fact that an intent to remain permanently in the U.S. would
violate the terms of his non-immigrant visa. Federal Claims Court ruled
that the IRS should not be precluded from showing that decedent’s
domiciliary intent changed or was other than what he previously
represented to immigration officials in his visa application. (But see,
Carlson v. Reed, 249 F.3d 876 (9" Cir. 2001)).

An important “take away” from these cases and others’ is that estate and tax
planners must pay attention to practically every aspect of their clients’ personal
and professional lives in advising them as to how a U.S. court might rule on
domicile.

" Some other notable decisions include Estate of Paquette, T.C.Memo 1983-571 (1983); Estate of Fokker, 10 T.C.
1225 (1948); Elkins v. Moreno, 435 U.S. 647 (1978) (employees of international organization present in the U.S. on
non-immigrant “G-4 visa” could still be found to be domiciled in the U.S. for U.S. federal estate tax purposes);
Estate of Bloch-Sulzberger, 6 T.C.M. 1201 (1947).




C.
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Special Cases Where the Question of Domicile May Be Ambiguous

1.

4.

Persons who are considered domiciliaries of their country of nationality
even after they have established domiciliary in different country (tax
treaties).

For example, under the U.S.-U.K. estate and gift tax treaty, a U.K.
national (and domiciliary) who moves to the U.S. may still be deemed to
maintain his domicile in the U.K. for a period of time after the move, at
least if the U.K., under its own internal rules, considers the U.K. national
to be a U.K. domiciliary for any period after his departure from the U.K.
(See Atrticle 4(2)(b) of such treaty, which provides that if such U.K.
national had not been resident in the U.S. for Federal income tax purposes
in 7 or more of the 10 taxable years ending with the year in which the
death or transfer occurs, he may be deemed to be domiciled in the U.K. at
that time.).

Persons who have “green cards” but who do not have an intention to
remain indefinitely in the U.S.

Persons who have conditional “green cards”
a. Marriage to U.S. citizen

A foreign national’s permanent residence is conditional if it is
based on a marriage that was less than 2-years old on the day such
foreign national was given permanent residence. The foreign
national could apply to remove the conditions on permanent
residence if such foreign national is still married to the same U.S.
citizen (or permanent resident) after 2 years.

b. Foreign National present in the U.S. under an EB-5 visa.

An EB-5 visa is a method of obtaining a green card for certain
foreign nationals who invest money in the U.S. If the foreign
national investor’s visa application is approved, the investor and
his dependents will be granted conditional permanent residence
valid for two years Within 90 days before the conditional “green
card” is set to expire, the investor must provide evidence showing
that the full required investment has been made and that, as a
result, a certain minimum number of jobs in the U.S. have been
created or preserved or will be created within a reasonable time. If
the investment fails, the foreign national must leave the U.S.

Former U.S. Citizens and Long-Term U.S. Residents who Expatriated
Prior to June 17, 2008, the date that the new 2008 Expatriation Rules
became effective under the HEART Act:
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a) Persons who renounced U.S. citizenship or gave up “green card,”
are deemed to have a tax-avoidance reason for doing so (10 year
application).

b) Persons who spend substantial time in U.S.A. (10 year application)
Note: Do not confuse U.S. domicile with U.S. income tax residence:

1. A “green card” holder is subject to U.S. worldwide income tax regardless
of plans to stay indefinitely or to leave after future occurrence

2. Application of “days test” is mechanical except for narrow exception
under IRC § 7701(b)(3)(B)

I11.  What Property Does A Client Own And What Is Its Nature?
A. What Are The Forms Of Ownership That Count?
1. Distinction Between Legal Title and Beneficial Ownership
Title: Trust, Stiftung, Corporate Nominee...

Beneficial: Trust Beneficiary, Foundation Distributee, Beneficial
Owner of Assets Held in Corporate Name ...

Treas. Reg. § 20.2013-5(a)

“. .. the term “property” means any beneficial interest in property,
including a general power of appointment . . . over property. Thus,
the term does not include an interest in property consisting merely
of a bare legal title . . .”

Special Cases:

- Application of IRC § 2104(a): Stock “owned and held” by a
nonresident noncitizen of the U.S. (“NRNC”) subject to U.S.
estate tax only if issued by U.S. corporation. However, stock
of a foreign corporation is not includible in the U.S. estate of a
NRNC, regardless of whether the stock certificates are actually
located within the U.S. [See Treas. Reg. 8 20.2105-1(f)].

See Estate of Charania v. Shulman, 608 F.3d 67 (1% Cir. 2010),
aff’g in part, 133 T.C. 122 (2009) (stock of Citigroup held
subject to U.S. estate tax, undiminished by alleged community
property share of surviving spouse).

American Depositary Receipts (“ADRs”), although normally
issued and sold by U.S. banks are considered to have situs

11
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outside the U.S. because they substantively are treated as
shares in foreign corporations. [See PLR 200243031].

Investments in U.S. real property owned by Canadian mutual
funds that were a part of NRNC decedent’s RRSP held not
includible in NRNC decedent’s U.S. estate because the
Canadian mutual funds were determined to have foreign situs
as they were properly classified as corporations incorporated
outside the United States. [See CCA 201003013].

Risk of non-U.S. corporations holding U.S. assets being
considered nominees for their shareholders: See Fillman v.
U.S., 355 F.2d 632 (CI. Ct. 1966).

The situs rule for stock of foreign corporations has resulted in
the use of foreign holding corporations as a major estate
planning tool to prevent assets of a NRNC, which would
otherwise have U.S. situs if held directly, from being subject to
U.S. federal estate tax. The Fillman case strongly cautions
planners that more is required than simply placing U.S. situs
assets in a foreign corporation. At a minimum, the corporation
should be in good standing under local law and corporate
formalities should be followed.

Risk that, in certain circumstances, a transfer of U.S. stock to a
foreign holding company may cause the foreign holding
company (“inverted” or “surrogate foreign corporation”) to be
treated under, IRC § 7874(b), as a U.S. corporation for all tax
purposes under the Internal Revenue Code, notwithstanding
IRC § 7701(a)(4).

Application of IRC § 2104(b): Trusts funded with U.S.
property or holding U.S. property upon death of NRNC settlor
in which NRNC settlor has retained right of enjoyment or
incidents of control treated as de facto nominee for U.S. assets
held by trust or attributable to U.S. property with which trust
was funded upon death of NRNC settlor. [See TAM 9507044
(February 17, 1995) (trust funded with U.S. property).].

Risk that non-U.S. partnerships and non-U.S. LLCs holding
U.S. assets, if otherwise qualifying as non-U.S. assets, may be
considered nominees for their partners holding U.S. assets:
See Matter of Strangi, TC Memo 2003-145 (2003), aff’d 417
F.3d 468 (5th Cir. 2005)

12



B. What Property Does the Client Share with Others?
1. Matrimonial Property Regimes
a. Separate Property
b. Community Property as to Marital Property
C. Community Property as to All Property of the Spouses
Special Cases:
1. Germany: Separate Property with “Community of Surplus.”®
2. New Zealand: Matrimonial Property Law.

3. United States: Spousal Right of Election.

Note: New York has adopted the New York Uniform Disposition of
Community Property Rights at Death Act. NY EPTL 8§ 6-6.1 through 6-
6.7.

2. Forms of Common Law Joint Ownership (Tenants by Entirety, Joint
Tenants with Survivorship) as distinguished from Tenants in Common.

U.S. Citizen Spouses: Property assumed owned 50/50 for Federal Estate
tax purposes.

Non-U.S. Citizen Spouses:

One or Two Non-citizen Spouses:  Property subject to estate tax based
on contribution.

Gifts of real property: Contribution rule for gift tax
purposes is applied on distribution of
proceeds of sale.

Gifts of intangible property: Contribution rule for gift tax
purposes is applied when joint
interest is established.®

See Estate of Charania v. Shulman, 608 F.3d 67, 73 (1* Cir. 2010), aff’g
in part, 133 T.C. 122 (2009) — The estate of the deceased U.K. NRNC,

8 “Zugewinngemeinschaft.”

° See Dina Kapur Sanna, “Unexpected Gift Tax From Joint Accounts With Foreign Spouse,” Estate Planning
Journal (December 2011).
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who owned stock of Citigroup directly, argued that one-half of the stock
was owned by surviving spouse as community property, but couple did not
take steps under Belgian law to declare a community property regime and
U.K. precedent applicable to NRNC did not consider change of
matrimonial domicile from separate property jurisdiction (Uganda) to
Belgium sufficient to effect change from separate property to community

property.

Note: Non-Citizen Spouses

® Enlarged annual exclusion for gifts of “present interests” to non-U.S.
citizen spouses: The exclusion is indexed for inflation and is currently at
$139,000 for 2012.

® No QDOT Trust is available for lifetime gifts to non-U.S. citizen spouses.

® If either or both spouses are NRNCs, no “gift-splitting” (attributing the
gift of one spouse to both spouses to maximize utilization of gift tax
exclusions and exemptions) not permitted. IRC § 2513(a)(1).

C. What Property Owned by Client Might be Subject to Claims of Others?

1. “Clawback Provisions” under Forced Heirship Statutes
Spain: No statutory limit on look-back to transfers made during

lifetime (but limitations may be supplied by courts)
Switzerland:  Look-back for most part, limited to five years

France: Surviving spouse may withdraw gifts made to
predeceased spouse

2. Testamentary Substitutes Under Spousal Right of Election

a. Unlimited look-back (subject to enactment dates) for transfers into
trust with retained interest. NY EPTL § 5-1.1-A(b)(1)(F)

b. One year look-back for all direct gift transfers. NY EPTL § 5-1.1-
A(b)(1)(B)

Note: Spousal right of election in New York is not available to spouse of
non-New York domiciliary decedent unless decedent made an
election to have disposition of New York property governed by
New York law under EPTL § 3-5.1(h).

14
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D. What Property of Client Is Subject to Creditors’ Claims?

1. In many civil law jurisdictions, heirs (absent express election to contrary)
take decedent’s property, subject to unlimited liability for decedent’s
debts.

2. In New York, generally, claims of creditors of decedent limited to estate

assets but an heir can also be liable for debts to the extent of property
received from estate for debts not satisfied from assets subject to
administration (NY EPTL § 12-1.1).

IV.  Where Is Client’s Property Located?

A. For Purposes of Determining Applicable Inheritance Law
1. Civil Law Tradition Generally:
a. No Distinction Between Real and Intangible Property (No
“Scission”)

b. Applicable Law is Based on Citizenship

C. Is the applicable law the “Whole Law” (or “Substantive Law”
only)?

Germany (yes)
Italy (probably yes)

Spain (no — but there may be different views)

d. “Renvoi” from the Country of Citizenship increasingly applied
2. Common Law:
a. Distinction between real property and intangible property
(“scission”)
b. Real property governed by law where property is located
C. Intangible Property governed by law of domicile or owner

(individual or trustee); “mobilia sequuntur persondni'moveable
assets follow the person™).

Mixed Situations

® France

15
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® Recognizes Scission.

® Immoveable property follows law of situs.

® Moveable property follows law of domicile.
Switzerland

® Generally, does not recognize scission

® Habitual residence rather citizenship is key factor

For Purposes of New York EPTL § 3-5.1(h) and EPTL § 7-1.10

® Real property and tangible property located in New York

Bank and Brokerage Accounts with New York branches of banks and brokerage
houses. See Hutchinson v. Ross, 262 N.Y. 381 (1933) (Quebec domiciliaries)
(“Tangible chattels and securities”) — not following rule of “mobilia sequuntur
personani’ Wyatt v. Fulrath, 38 Misc. 2d 1012 (1963) (Spanish domiciliaries)
(joint bank accounts).

®  Entities organized by New York and physical documents maintained here
For purposes of N.Y. EPTL § 7-1.10

“Whenever a person, not domiciled in this state, creates a trust which provides
that it shall be governed by the laws of this state, such provision shall be given
effect in determining the validity, effect and interpretation of the disposition in
such trust of:

1) Any trust property situated in this state at the time the trust is created

2) Personal property, wherever situated, if the trustee of the trust is a person
residing, incorporated or authorized to do business in this State or a
national bank having an office in this State.”

In re Tabbaghi’s Estate, 167 Misc. 156 (1938) (France) (validity of trust)

For purposes of N.Y. EPTL § 3-5.1(h)
“Whenever a testator, not domiciled in this state at the time of death, provides in

his will that he elects to have the disposition of his property situated in this state
governed by the laws of this state, the intrinsic validity, including the testator’s
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general capacity, effect, interpretation, revocation or alteration of any such
disposition is determined by the local law of this state.”

See Estate of Renard, 56 N.Y.2d 973 (1982) (bank and brokerage accounts)

For Purposes of U.S. Federal Gift Tax and Gift-Related GST Tax

1.

Real Property Located in U.S. treated as U.S. situs. [See Treas. Reg. 8
25.2511-3(b)].

* Possibility of gifts of non-U.S. cash by NRNC intended to facilitate
purchase of U.S. real property could be characterized as real property
itself, under IRS “step transaction” theory. [See De Goldschmidt-
Rothschild v. Commissioner, 168 F.2d 975 (2d Cir. 1948); Davies v.
Commissioner, 40 T.C. 525 (1963).].

Tangible Personal Property located in U.S. treated as U.S. situs. [See
Treas. Reg. 8 25.2511-3(b)].

* Vexed issue about funds in U.S. bank deposit accounts for U.S. gift tax
purposes

A gift by an NRA by means of a check drawn against his U.S. bank
account or a wire transfer to a donee’s U.S. account may be treated as a
gift of currency, in which case, it would likely be treated by the IRS as a
gift of tangible personal property located in the U.S. [See Treas. Reg. §
25.2511-3(b)(4)(iv); PLR 7737063; GCM 36860 (Sept. 24, 1976); Rev.
Rul. 55-143].

An NRA who desires to make a cash gift and avoid IRS potentially
characterizing it as a taxable gift should not issue a check on a U.S. bank
account or wire funds from a U.S. bank account, but rather should wire
funds from his offshore account to offshore accounts held by the U.S.
donees or should withdraw cash from a U.S. account and give out the cash
to the U.S. donees outside the U.S.

Intangible Personal Property with U.S. connections treated as foreign
situs. For example, a gift of U.S. corporate stock by a non-resident alien is
exempt from gift tax even if the stock certificate is physically located in
the U.S. [See IRC § 2501(a)(2)].

For Purposes of U.S. Federal Estate Tax and Estate-Related GST Tax

1.

Real Property Located in the United States has U.S. situs. [See Treas.
Reg. § 20.2104-1(a)(1)].

Note: Remember that “real property” under common law has a narrower
definition than “immovable property” under civil law
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2. Tangible Personal Property

Tangible Personal Property that is not being used or loaned for exhibition
or related purposes and that is located in the United States has U.S. situs.
[See Treas. Reg. § 20.2104-1(a)(2)].

Note: Currency is treated as tangible personal property for estate tax
purposes. [See Rev. Rul. 55-143].

3. Shares of Stock of U.S. Corporations
Shares of stock issued by a U.S. “domestic” corporation (regardless of

location of certificates) have U.S. situs. [See IRC § 2104(a); Treas. Reg 8
20.2104-1(a)(5)].

a. IRC § 2104(a) refers to shares “owned and held” by an NRA.

b. Treas. Reg. 8 20.2104-1(a)(5) omits the reference to “owned and
held.”

C. Note: A transfer tax treaty may override the Code’s inclusionary

rule as to stock of U.S. corporations. For example, generally,
under the “modern” U.S. estate tax treaties (for example, treaties
with the United Kingdom, France, Germany, and The
Netherlands), the U.S.’s treaty partner has the exclusive right to tax
stock in U.S. corporations where the decedent is determined to be a
domiciliary of such treaty partner.'°

d. For an estate of a NRNC decedent who died after 2004 and before
2012, if such NRNC decedent had owned stock of a U.S. mutual
fund or “regulated investment company” (i.e., “RIC”), only the
proportion of the fund invested in U.S. situs assets are subject to
U.S. estate tax. IRC § 2105(d). The purpose of this rule was to
provide an exemption to the estates of foreign persons who invest
in certain assets through a RIC to the same extent that those assets
would not be subject to the estate tax if held directly. However,
for NRNC decedents dying in 2012 and thereafter, the exception of
IRC § 2105(d) is no longer applicable and shares in RICs (i.e.,
domestic mutual funds) are fully includible in the U.S. estate of a
NRNC by virtue of IRC § 2104(a).

10" See Galligan, “Making Sense of Four US Estate Tax Treaties: US-Netherlands, US-Germany, US-France, US-
UK,” NYSBA International Law Practicum (Spring, 2004), http://phillipsnizer.com/pdf/Article-MG-
4TransAtlanticTaxTreaties-Spring04.pdf .  See also Glenn G. Fox, “U.S. Estate Planning for Nonresident Aliens
from Treaty Countries: A Comparison of Germany, Austria, France and the United Kingdom,”
http://www.alston.com/files/Publication/8e33adc5-36ec-44c6-b393-
15a5eb07710e/Presentation/PublicationAttachment/f41b680f-0675-48ce-9790-
9ca67flae75d/FoxBNA%20Article%200n%20Estate%20and%20T reaty%20Planning%20for%20NRAs.DOC
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4. Debt Obligations of U.S. Persons

Debt obligations of a U.S. person, the U.S. or a political subdivision if
not treated as “outside the U.S.” by IRC § 2105 have U.S. situs.

a. In the case of NRNCs who are not U.S. income tax residents, debt
obligations that have U.S. situs include:

Q) Portfolio debt issued on or prior to July 18, 1984

(i) Debt issued by companies in which the NRNC held 10% or
more of the voting power (corporation) or capital or profits
interest (partnership) [IRC 8§ 871(h)(3)(B)].

(iii)  Obligations issued by state and local municipalities™

(iv)  Obligations subject to profitability or similar contingencies
[IRC § 871(h)(4)(A)].

(V) Bearer bonds described in IRC § 163(f)(2)(B) and are
issued on or after March 19, 2012.

b. In the case of NRNCs who are not U.S. income tax residents, the
following debt obligations have foreign situs:

Debt obligations that are portfolio debt obligations (except for
those enumerated in (i) through (v) above) are generally foreign
situs, even if issued by a U.S. person, if issued after July 18, 1984.
[IRC § 2105(b)(3)]. This generally applies to debt obligations if
any interest thereon would be eligible for the exemption from U.S.
income tax under IRC 8 871(h)(1) were such interest received by
the NRA decedent at the time of his death, without regard to
whether the U.S. issuer has received a statement (that satisfies the
requirements of IRC § 871(h)(5)) that the beneficial owner of the
obligation is not a U.S. person. The term “portfolio interest” also
includes interest that is paid on a non-registered obligation (like a
bearer bond) that was issued before March 19, 2012 and that is
described in IRC § 163(f)(2)(B). Debt obligations considered as
having foreign situs, for decedents dying after August 5, 1997, also
include short-term obligations (OID) with maturity dates of 183
days or less as long as any interest thereon is not effectively
connected with a U.S. trade or business. [IRC § 2105(b)(4)].

I Due to the technicality that the IRS § 871(h) income tax exemption only applies if interest is exempt only by
virtue of IRC § 871 (but “query” whether such income is exempt under general principles of U.S. tax law).
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C. In the case of NRNCs who are U.S. income tax residents, all U.S.
debt obligations have U.S. situs — because U.S. income tax
residents are not eligible for the exemptions described in IRC §

871(h).*
5. Certain Deposits
a. A NRNC'’s deposit with a domestic bank is not considered to have

a U.S. situs as long as the deposit is not effectively connected with
a trade or business conducted by the NRNC within the U.S. [IRC
8 2105(b)(1)]. Additionally, a deposit in an offshore branch of a
U.S. domestic bank is also deemed to have a foreign situs. [IRC §
2105(b)(2)].

Any conventional bank deposit (for example, funds in checking
and savings accounts and in certificate of deposits) are considered
under the above rule of IRC § 2105(b) to have foreign situs.

In PLR 200842013, the IRS ruled that annuity proceeds due a
NRNC decedent, but still held by the insurance companies as of
the decedent’s death, were not deemed to have U.S. situs pursuant
to IRC § 2105(b)(1) and therefore were excluded from NRNC’s
gross estate under IRC § 2103.

b. The following deposits have U.S. situs:

Special deposits held by U.S. banks in a custodial capacity that are
not commingled with other assets of the bank. [See Rev. Rul. 69-
596].

Deposits with brokerage houses

Deposits with U.S. branches of foreign corporations that are
engaged in the commercial banking business (and do not fit within
the portfolio interest exclusion)

6. Other Intangible Property

“Intangible Personal Property, the written evidence of which is not treated
as being the property itself, if it is issued by or enforceable against a U.S.

resident or a domestic corporation or governmental entity.” Treas. Reg. §
20.2104-1(a)(4)

12 Further details on inclusion and exclusion of debt instruments as well as on many other topics related to U.S.
estate tax planning for NRNCs may be found in Michael A. Heimos, 837-3 Tax Management Inc., Non-Citizens—
Estate, Gift and Generatio8kipping Taxation.
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a. “Property the written evidence of which is treated as being the
property itself” was thought to include bonds for the payment of
money (see Treas. Reg. § 20.2104-1(a)(3))

b. “U.S. resident” is presumably defined as U.S. domiciliary.*
C. Possible Application:
Q) Partnerships
(i) Limited Liability Companies
(iii)  Intellectual Property Rights
(iv)  License rights
Special Note on Partnerships
@) Often thought of as intangible personal property

(b) General partners generally have rights to terminate partnership and
therefore may be seen as owning shares of the underlying
partnership property

See Sanchez v. Bowers, 70 F.2d 715 (2nd Cir. 1934)

(©) Rev. Rul. 55-701 (situs is where partnership does business) should
not be applicable

a. Decided under superseded U.S.-UK Estate Tax Convention

b. Treas. Reg. 8 20.2104-1 was amended in 1973 and 1974
and did not adopt this rule

(d) “Look-through” rule of Sanchez v. Bowers, 70 F.2d 715 (2d Cir.
1934) generally applied only to general partnerships or perhaps
interests of general partners in limited partnerships.

(e) Case for applying the rule of Blodgett v. Silberman, 277 U.S. 1
(1928) uses the common law ‘domicile of decedent’ rule for situs
of intangible property. How strong is this position?

M Depends on contention that Treas. Reg. 8 20.2104-1(a)(4)
was not intended to apply due to the language therein
suggesting that it has limited applicability

B Treas. Reg. § 20.2104-1(a)(7) refers by contrast, to U.S. person as defined in IRC § 7701(a)(30) for U.S. income
tax purposes
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or

(i) Depends on contention that Treas. Reg. § 20.2104-1(a)(4)
is “ultra vires” because it addresses issues not explicitly
addressed by IRC § 2104.

Important Principle:

“State law creates legal interests and rights. The federal revenue
acts designate what interests and rights, so created, shall be taxed.”

Morgan v. Commissioner, 309 U.S. 78, 80 (1940)

Therefore, only express departures from state law concepts by
Federal tax law regarding situs of property should be valid.

Special Note on Limited Liability Companies

@) In the absence of an election to the contrary, a U.S. LLC is treated
for all U.S. tax purposes as a partnership if it has two or more
members. Treas. Reg. 8§ 301-7701-3(b).

(b) In the absence of an election to the contrary, a single-member LLC
is disregarded.

(c) In the absence of an election to the contrary, a non-U.S. LLC is
treated for U.S. tax purposes as a partnership if it has two or more
members and one member does not have limited liability.

(d) LLCs generally did not exist under U.S. law in 1955 — therefore
even better argument that Rev. Rul. 55-701 does not apply.

(e) Sanchez v. Bowers should not apply when there are no “general
partners.”

()] LLCs were still rare in early 1970°s when Treas. Reg. § 2104-
1(a)(4) was last amended.

(9) Argument in favor of applying the Blodgett rule attributing situs to
domicile of owner of LLC interest may be stronger than with a
partnership interest.

7. Trusts
“Look-through” Rules for Trusts

() U.S. property transferred “in trust or otherwise” in which
decedent retained an interest (under IRC 8§ 2035 through
2038) at the time of death (IRC § 2104(b)).
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(i) Property (even non-U.S. property) held “in trust or
otherwise” that originated from U.S. property transferred to
the trust by the decedent (IRC § 2104(b)).

(iii)  Non-U.S. situs share of property held by a U.S. regulated
investment company (“RIC”) (2005-2011) is eligible for
exclusion.

Cases and Rulings

Swann v. Commissioner, 247 F.2d 144 (2d Cir. 1957): Stiftung
treated as a U.S. trust with retained interest despite provision of U.S.-
Switzerland income tax treaty treating Stiftung as corporation.

TAM 9507044 — Trust created in 1923 with U.S. assets subject to U.S.
estate tax even though assets in trust when grantor died in 1991 had
non-U.S. situs.

But see CCA 201020009 (payment of gift tax within 3 years of NRNC
decedent’s death considered made under IRC § 2035(b) is not a

transfer within the meaning of IRC 8§ 2035 to 2038; thus such gift tax
paid is not property deemed situated in the U.S. under IRC § 2104(b)).

V.  What Planning Entities Work Best for Client?**
A. Corporations
1. Consider Treas. Reg. § 20.2105-1(f)

“Shares of stock issued by a corporation which is not a domestic
corporation, regardless of the location of the certificates” are
treated as outside the U.S.

2. Consider whether the stock of foreign corporation must be “owned and
held” by non-U.S. shareholder.

3. Avoid having the corporation be treated as a nominee for foreign
shareholder. See Fillmanv. U.S., 355 F.2d 632 (Ct. CI. 1966).

 For an overview, see the discussions in Robert F. Hudson, Jr., “The U.S. Tax Effects of Choice of Entities for
Foreign Investment in U.S. Real Estate and Businesses and the Taxation of Dispositions of U.S. Partnership
Interests,” http://www.iirusa.com/upload/wysiwyg/U1986/I1R_U1986_Hudson.pdf; Richard Lehmann, “United
States Taxation of Foreign Investors,” http://www.lehmantaxlaw.com/unitedstatestaxation.html; Cassell, Karlin,
McCaffrey & Streng, “U.S. Estate Tax Planning for Nonresident Aliens Who Own Partnership Interests,”
http://www.bryancave.com/files/News/051c9eld-a8a6-4d16-84d2-
8aeed140f817/Presentation/NewsAttachment/051ab3f8-07ff-4ab5-8540-8c6edfe6e2c5/RCassell%20article. pdf.
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Consider U.S. income tax consequences if foreign corporation holds U.S.
assets directly.

a. Corporate capital gains tax rates on sale of U.S. real property
(FIRPTA)
b. Possible branch profits tax on U.S. business activities; not

applicable at least in cases where sole asset of foreign corporation
is U.S. real estate that does not generate income, or where income
is reinvested in the real estate, as long as corporation is liquidated
soon after sale of real estate.

If foreign corporation is in a treaty jurisdiction, treaty may provide
branch profits tax relief.

C. Possible loss of tax treaty benefits if foreign corporation is in a tax-
haven jurisdiction.

Consider U.S. income tax consequences if direct owner of U.S. assets is
U.S. corporation owned by foreign corporation.

a. Corporate capital gains tax rates on sale of all U.S. assets
b. No branch profits tax
C. U.S. withholding tax on payment of dividends to foreign corporate

parent, subject to reduced treaty rates depending on residence of
foreign corporation; no such withholding tax if earnings are
reinvested and paid out to foreign corporate parent upon
liquidation of U.S. corporation after payment of U.S. capital gains
tax on sale of assets it holds.

Consider non-U.S. income tax consequences, especially if corporation is
not organized in client’s primary tax jurisdiction.

Consider U.S. tax consequences if corporate stock is later owned by U.S.
persons:

@) Loss of step-up in basis for assets held by corporation

(b) Treatment of foreign corporation if treated as CFC or PFIC
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B. Partnerships and LLCs Qualifying as Partnerships®®

1.

2.

U.S. Partnership still may be vulnerable to U.S. estate tax inclusion (Risk)

Foreign Partnerships may be vulnerable to U.S. estate tax inclusion if
engaged in U.S. business activities (Risk)

Share of U.S. Capital Gains taxed at Individual Rates (Advantage)

Availability of IRC § 754 election to “step-up” internal basis of partner’s
share of underlying assets to match the post-death external basis.
(Advantage)

No U.S. NRA withholding tax; tax treaty benefits may be more accessible;
and no branch profits tax (Advantage).

If primary taxing jurisdiction accepts partnership treatment, may be more
acceptable to that jurisdiction (Advantage).

Would not be treated as CFC or PFIC if passes to U.S. owners
(Advantage).

C. Consider Combination of U.S. LLC and Foreign Corporation

a. LLC organized in U.S. jurisdiction could establish U.S. situs for
non-tax purposes but be disregarded for U.S. tax purposes if owned
by sole foreign person.

b. Corporation not owned abroad but owned by LLC would still be
treated as owner of assets for U.S. tax proposes.

C. Possible approach to combining benefits of U.S. tax planning for
non-U.S. person, with protection from foreign property law issues
under EPTL § 3.5-1(h) and/or EPTL § 7-1.10. (See Exhibit A).*°

U.S. assets owned by non-U.S. corporation

Non-U.S. corporation owned by single-member N.Y. LLC

Single member of LLC is either:

5 Note that, under Rev. Proc. 2012-7, the IRS will not issue rulings as to whether a partnership interest is intangible
property for purposes of gifts by NRNCs and therefore will not be subject to U.S. gift tax, pursuant to IRC §

2501(a)(2).

18 For further discussion of these provisions of New York law, see Galligan, “Forced Heirship in the United States
of America,” in these materials for the Eighth Annual NYSBA-STEP International Estate Planning Institute.
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... Non-U.S. individual with Will directing application of
N.Y. law to N.Y. property

or
N.Y. trust directing that N.Y. law govern the trust.
Insurance

Wrapping U.S. property in insurance vehicles that qualify as insurance for
U.S. tax purposes and where the insurance is on the life of the owner of
the policy.

Life insurance on the owner of the policy as source of funding for assets
that have to be owned directly by non-U.S. person (no U.S. estate planning
need for irrevocable life insurance trust because of life insurance exclusion
under IRC § 2105(a)).

VI.  What To Do When The Client Has Already Acquired U.S. Property In Client’s Own

Name?

A.

1200361.1

Gifts

Lifetime gifts of intangible U.S. property, including stock of U.S.
corporations, U.S. partnership interests, notes, intellectual property rights,
claims are all exempt from U.S. gift tax.

Lifetime gifts of real and tangible property located in the United States do
not provide very much relief since there is no lifetime gift tax exemption
for NRNCs. [IRC § 2505(a)]. Annual exclusion is available (currently
$13,000 per donee) but this is not likely to be of much avail. Gift tax
exclusion of educational and medical expenses may be helpful when cash
gifts are made from U.S. accounts, granted some uncertainties about the
characterization of funds from such accounts as tangible or intangible
property, but hardly help with problems involving U.S. real estate or U.S.
tangible property that a NRNC may own directly. [IRC 8§ 2503(b) & (e)].

Exchanges of U.S. assets for stock or membership interest in a non-U.S. entity
(Generally, no U.S. capital gains tax on sale or exchange of U.S. intangible
property and tangible property by person who is neither U.S. citizen nor U.S.
income tax resident; see also IRC § 351(a) and IRC § 721(a) non-recognition
rules).

Caution: Plan to avoid potential application of IRC § 7874(b) to cause the foreign
corporation to be treated as a domestic corporation for U.S. tax purposes.

IRC § 7874(b) applies where stock in a U.S. corporation is (or the U.S. assets of a
U.S. corporation are) transferred to a foreign holding company whereby (1) the
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U.S. corporation becomes a subsidiary of such foreign holding company (or
substantially all of the U.S. assets of the U.S. corporation are now held by the
foreign holding company); (2) the former shareholders of the U.S. corporation
hold at least 80% of the foreign holding company’s stock by vote or value after
the transfer; and (3) the foreign holding company and its “expanded affiliated
group” do not have substantial business activities in the foreign country where the
foreign holding company is organized.

C. U.S. Real Property Interests (“USRPI”)

Capital Contribution of USRPI to foreign corporation subject to tax. IRC §
897(j)

Exchange of direct interest in real property for stock of foreign
corporation will trigger tax. IRC 8 897(e)(1) and Temp. Reg. § 1.897-
6T (b)(3).

Possibility under certain circumstances of deferral of tax on exchange of
interest in U.S. Real Property Holding Corporation (“USRPHC”) for stock
of a foreign corporation. Temp Reg. § 1.897-6T(b)(1).

Exchange of direct interest in U.S. real property or an interest in a
USRPHC eligible for nonrecognition under IRC 8§ 721 subject to potential
recognition under IRC § 897(e) but Temp. Reg. § 1.897-6T(a)(3)
provides:

“For example, the exchange of a U.S. real property interest for an
interest in a partnership will receive non-recognition treatment . . .
only to the extent that a disposition of the partnership interest will
be subject to U.S. taxation by reason of the operation of Section
897(g).”

Another approach to Real Property: encumber real property with non-
recourse debt.

Circular 230 Disclosure: Pursuant to U.S. Treasury Department Regulations,
we are required to advise you that, unless otherwise expressly indicated, any
federal tax advice contained in this communication, including attachments
and enclosures, is not intended or written to be used, and may not be used, for
the purpose of (i) avoiding tax-related penalties under the Internal Revenue
Code or (ii) promoting, marketing or recommending to another party any tax-
related matters addressed herein.
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Exhibit A

U.S. NRNC Estate Planning
Under New York EPTL Section 3-5.1(h)

Property Disposition

NRNC

New York LLC

(Disposed of by the
NRA’s Will governed
by New York law)

Non-U.S.
Corporation

Assets

(U.S. assets and,
depending on local
rules, non-U.S.
assets)

U.S. Estate Tax

NRNC

New York LLC

i (Disregarded for U.S.
tax purposes)

Non-U.S.
Corporation

Assets

(U.S. assets and,
depending on local
rules, non-U.S.
assets)
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Prologue: Why Is Estate Planning For NonU.S. Persons Important?
1. U.S.Estate Tax on NonU.S. Estates can be very onerous:

a. Current highest U.S. federal estate tax ratk (essentially, a U.S. taxable
estate is currently taxed at a 40% rate for every dollar that such taxable estate
exceeds $,490,000 (201, indexed for inflatiorfor yeas thereaftér

b. Exemption from U.S. federal estatxfor an estate of a nad.S. decederis
limited to $60,000. So the U.S. federal estate taa bnS. taxable estate jofst
$1,000,000 would exceed $300,000.

C. No aeditis allowedunder U.S.dderal state tix law for estate or inheritance
taxes paid to a nobkS. jurisdiction on US. property unless provided for under
transfer taxreatybetween the U.S. and such foreign jurisdiction.

d. To obtain the marital deduction for a transgferdeathto a nont).S. citizen
spouse, a QDOT trustust be establishebut it should be noted thatost civil
law jurisdictions do not honerandmay even criminate against—trus{$or
example, he 2011 Amended Finaaéct of the Republic of France).

e. Unless a treaty alvs otherwise e charitable estate tax deduction is limited to
transfers to U.S. qualifying organizatioftbat is, pursuant to IRC § 2106(a)(2),
no charitable estate tax deduction is available for a gift to a corporate charity
unless it is a U.S. domaéstharity, and no charitable estate tax deduction is
available for a gift to a charitable trust unless the gift is to be used only within the
U.S.) Furthermore, if the gifted property was not required to be included in
decedent’s U.S. gross estate, thercharitable estate tax deduction is available
even though such property was bequeathed to a U.S. charity (see IRC §
2106(a)(2)(D)).

f. The dsclosure ofa decedent’s worldwide asse&tgequired in order to claim
deductions for estate administration ex@asnallocable to U.S. property and
charitable transfergsee IRC § 2106(b))

g. The dsclosure ofa decedent’s worldwide ass&tsalso required in order to deduct
any portion of the debts afnonU.S. decedent unless they are meoourse.

h. State estate tax or inheritance taxes may also apply, especially with regard to real
estate that a noresident noreitizen of the United States (“NRNC”) owns
directly. IRC §2106(a)(4) allows “state death taxes” generally to be deductible
againstU.S. federalestate taon the U.S. estate of a deceased NRNC in the same
proportion that the property subject to state death taxes bears to the total value of
U.S. property subject t0.S. federal estate tax.
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2. Risk of Paying Unnecessary Taxes

Without proper planning, not:S. clients could pagstate tax unnecessarily to United
States, but have no—aorsufficient—estate/inheritance tar their own jurisdiction
against which they could claim credits for the U.S. estatpdak

a. Some Countries have no Estate/Inheritance ortbieatated Tax:

® Argentina(outside of Buenos Aires)
http://www.globalpropertyguide.com/Latdmerica/Argentina/Inheritance

® Australia http://www.globalpropertyguide.com/Pacific/Australia/Inheritance

® Austria:
http://www.stepjournal.org/jurisdictions/jurisdictional_summaries/austria/4_ta
xation.aspx

® China http://www.globalpropertyguide.com/Asia/China/Inheritahce
® |ndia http://www.globalpropertyguide.com/Asia/India/Inheritantce

® Mexico: http://www.solutionsabroad.com/en/legal/legategory/mexican
will-andestateplanning.html

® New Zealand http://www.dol.govt.nz/immigration/knowledgebase/item/3307

® Russia http://www.worldwidetax.com/russia/rus_econonews.asp

Sweden http://www.dollarsandsense.org/archives/2005/0905miller.html

b. Some Countries may, depending on circumstances,demnerally lowerates of
Estate/Inheritance Tax, especially for the inheritance of property by immediate
descendants.

® Belgium Highest tax rate for descendants and ascendants appears to be is
30% in the Brussels region: hitfwww.cfe-eutax.org/taxation/inheritance
tax/belgium

® Brazil: Highest rate is 8%.

! See Galligan, Kolodny & Wang, “Modern Inheritance Develops in China,” New York Law Journal (February 17,
2007), http://lwww.phillipsnizer.com/publications/articles/MadaheritChina207_art.cfm

2 See Galligan and Schiller, “U.S.A. Tax Effects of Hindu Undivided Families,” Legal Era (October 2010),
http://phillipsnizer.com/pdf/Articld_egalEraHinduUndividedProperil 0-2010.pdf
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http://www.globalpropertyguide.com/Latémerica/Brazil/Inheritance

® Germany Highest tax rate for descendants and ascendants appears to be 30%:
http://www.barandt.com/e_newgerman_inheritance_tax_law.html

® Jtaly: The highest tax rate appears to be 8%.
http://www.globalpropertyguide.com/Europe/ltaly/Inheritance

® Netherlands The highest rate for spouses and children appears to be 20%.
http://blog.clvn.nl/blog/2010/09/argou-subjectto-dutchinheritancetax.html

® Switzerland Highest rate in Canton of Geneva is 26%. Highest rates in many
other canons are lower.
http://www.globalpropertyguide.com/Europe/Switzerland/Inheritance

3. Non-tax problems that impact on U.S. estatéax planning.
a. Who is the “Fiduciary” or NonJ.S. “Executor?Many jurisdictions have very

attenuated concept, if any, of “executor” to which U.S. assets can be transferred
without U.S. probate.

® Application of NY EPTLS 133.4 (“Payment or delivery of property
foreign fiduciaries”) is uncertain.

® Transfer agents will often require U.8deral “transfer certificate” and are
generally unaware of tHRS “safe harbor” provisions under Treas. Reg. 8
20.63251(b)(3).

b. Problems in making foreign testamentary docatseperate on U.S. Propetty.
® Lack of familiarity by U.S. courts with notarial and other forms of civil Wills

* Difficulty in coordinating U.S. and neb.S. property concepts:
™ Universal heir vs. residuary estate
™ Usufruct vs. life estate

™ | ack of trust congat

3 See Galligan,Buying USA: Ways of Minnizing U.S. Transfer Taxes on U.S. Property Interests ofl&n
Persons, STEP USAJune 2007)http://www.phillipsnizer.com/pdf/Article
STEPJournalUSASupplementlssue3Galligan.p@fhis article is also attached to this Outline as Exhibit B).

* SeeGdligan, “International Estate Planning for U.S. Citizens: An Integrated ApprbastEstate PlanningNo.
10, 11 (October 2009)http://www.phillipsnizer.com/publications/articles/IntIEstatePlanintegApproach_art.cfm
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™ Holographic vills vs. Withessed Wills
™ Notarial Willsvs. Witnessed Wills
C. Possible Application of Nok}.S. Law

Subjecting assets to U.S. administration could subject intangible assets to forced
heirship rules (because of U.S. choice of law rules), enaimgh most U.S.
jurisdictions do not themselves adopt compulsory inheritance rules.

4, U.S. Federal TaxesTo Which Non-U.S. Persons can Be Subject
® Federal Estate Tax
® Federal Gift Tax
® Federal GeneratieBkipping Transfer Taxes

® Federal Income and Gains Taxes
Be aware of matching or “tag along” state or municipal taxes in all these cases.
The Scope of the Federal Estate Tax

The estate tax under Subchapter A of Chapter 11 of Subtitle B only applies to the transfer
of the estate of U.S. citizen decedents and Uesident” decedents.

The estate tax on the transfer of estates of “nonresidents” who are not U.S. citizens is
imposed by Subchapter B of Chapter 11 of Subtitle B and only applies to “that part of

[their] gross estate (determined as provided in Section 2031) which at the time of their
death is situated in the United States.”

The Scope of the Federal Gift Tax

The gift tax imposed by Chapter 12 of Subtitle B applies to the transfer of property by
gift “by any individual resident or nonresident” with an excapfor transfers of
“intangible property by a nonresident not a citizen of the United States” (other than
certain expatriates).

The Scope of the GeneratiotSkipping Transfer Tax

The GST Tax imposed by Chapter 13 of Chapter B applies to all “genesatpming
transfers,” including (i) direct transfers, (ii) certain trust distributions and (iii) certain trust
terminations. However, by regulation § 26.268B), the GST Tax only applies to direct
transfers or transfers in trust by a nonresident not @itz the United States that were
subject in the first place to U.S. estate or gift tax.
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The Scope of the Federal Income Tax

The income tax imposed by Subchapter A of Chapter 1 of Subtitle A is imposed on all
married ndividuals, heads of household, surviving spouses, unmarried individuals,
estates and trusts, andporations.

“Nonresident Aliens”

Need to distinguish “nonesident aliens” for income tax purposes from “mesident
aliens” for transfer tax purposes:

Income Tax NRAsregenerally individualsvho are not lawfully admitted to the U.S. for
permanent residen@nd do not meet the “substantial presence” test for U.S. income tax
residence under IRC § 7701(b){3)

® A foreign national is considered to be resident in the United States for U.S. federal income tax purposes (and
thereby would be subject to U.S. income tax on his worldwide income) if he meets either of the “lawful permanent
residence” test or the “substantial presence” test. [IRC § 7{QY@&)].

Under the lawful permanent residence test, the foreign national is considered resident in the U.S. from the day he
enters the U.S. with a “green card” until the day that his “green card” status is revoked by the immigration
authorities or tht such status has been judicially determined to have lapsed. During the period that the foreign
national maintains his “green card” status, he is considered to be resident in the U.S. for income tax purposes even if
he is living at the time outside the3J

Under the “substantial presence” test, the foreign national is considered resident in the U.S. for U.S. income tax
purposes if (1) he is present in the U.S. for at least 31 days during the current calendar year, and (2) he is present in
the U.S. br a weighted average of at least 183 days over a yleadookback period which includes the current
calendar year and the two preceding calendar years (in determining the weighted average, all days present in the
U.S. during the current calendar year are counted, but onthordeof the days present in the preceding year and
onesixth of the days present in the next preceding year are counted). Furthermore, in applying the “substantial
presence” test, the foreign national must include any day arhviei was present any time at all within the U.S.

Example One

Non-Resident

2015 2016 2017
Days 121 121 121
Calculation 20 Y46 40Y, 121 = 181Y,
Example Two
Resident

2015 2016 2017
Days 122 122 122
Calculation 20, 407/, 122 = 183

5
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IRC § 872(a) limits the “gross income” of “nonresident alien individuals” (including
estates and trustsupsuant tdRC § 641(b)) to only

® Gross income derived from sources within the United States that is not “ECI” income
(IRC § 871(a)) This is generally taxed at a flat 30% rate (or lower treaty rate)
without the allowance of deductions. But note that certain categories of U.S.
investment incomsuch as interest on qualifying U.S. bank accounts amcd|bad
“portfolio debt” as described in IRC 8§ 871(h) is effectively exempt from tax under
IRC § 871(a) provided that such interest does not constitute ECI.

® Gross income that is “ECI” — that is, “effectively conneatgtth the conduct of a
trade or business within the United StatdRC § 871(b)). This is taxed at graduated
rates on a net basis.

a. IRC § 882(b) applies the identical rules foréign corporations”

b. Generally, no capital gains tax on disposition of U.S. intangible property and
tangible personal property not ECI, owned by persons who are not U.S. citizens or
U.S. income tax residents. [But see IRC § 871(a)(2) where such caitslage
subject to U.S. income taxation in the case where the NRA is present in the U.S.
for at least 183 days during the year (e.g., a foreign exchange student in the U.S.
under an “F” or “M” visa).]

C. But capital gains tax is imposed on dispositions of U.S. real property interests
(both direct interests in U.S. real property and U.S. corporations with substantial
holdings of U.S. real property) owned by persons who are neither U.S. citizens
nor U.S. income tax residents. SBE § 897 (“FIRPTA”).

Note that there are several exceptions to the “substantial presence test” that allow certain categories of foreign
nationals to avoid being treated as resident aliens even though their presence in the U.S. would satisfyehe three-
look-back rule (forexample, foreign government employees holding “A” visas, and, in certain instances, foreign
exchange students holding “F” or “M” visas).

Further note that IRC § 7701(b)(3)(B) provides for an exception tosthmstantiabresence” test in the case of a

foreign nationalvho has 183 or more “deemed days” under the theaelook-back rule, but whose actual days

present in the United States during the current calendar year is less than 183. The foreigrmuoalifiesifor this
exception only if (1) he has a “tax home” in a foreign country for the current calendar year; (2) he has a “closer
connection” with the same foreign country than he has with t8Beféf the current calendar year; (3) he does not

have an application for “adjustment of status” pagdit any time during the current calendar year, nor has he taken
any actions to apply for a “green card”; and (4) he timely files with his U.S. income tax return, IRS Form 8840 or its
equivalent disclosing to the IRS that that he qualifies for the IRTD&(B)(3)(B) exception.

® Two types of U.Ssource income are taxable under this category: 1) “fixed or determinable annual or periodical
gains, profits, and income” (commonly referred to as “FDAP income”) taxed under IRC § 871(a)(1) and 2) U.S.
sourcecapital gains, taxable under IRC § 871(a)(2), if the NRA was present in the U.S. for at least 183 days during
the year of sale. (The HIRE Act of 2010 enacted the tax provisions of-tialaso “Foreign Account Tax

Compliance Act” (“FATCA”), which includgrovisions imposing U.S. withholding tax on certain “dividend
equivalent” amounts paid or credited to fldrs. persons on or after September 14, 2010.).
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Discusson

Key Planning Issues:

What is the Citizenship of the Client?

To be treated as a ndd:S. person (and thus not subject to universal &d&eral
transfer taxes) a client cannot be a U.S. citizen.

Establishing U.S. Citizenship

A.

B.

Birth in the U.Sunless to noJ.S. diplomats.

Birth abroad to two U.S. citizen parents as long as one parent resided for a certain period
in the U.S. or possession.

Birth abroad to a U.S. citizen and nbiiS. citizen depends on length of U.S. residence of
U.S. citizen parent and agvhen such residence took place.

Birth of U.S. citizen to U.S. father out of wedlock requires some U.S. residence by father
and legitimization or acknowledgement of paternity prior to age 18 of child.

Birth of U.S. citizen to mother out of wedlock reqsimaother to be physically present in
U.S. or possession continuously 12 months before birth of child.

Naturalization.
Naturalization by parents if occurs before age 18.

Child Citizenship Act of 2000: at least one U.S. citizen parent and child admitted to
U.S.A.as legal permanent resident if conditions are satisfied before age 18.

Helpful Reference:

See“Tables of Transmission Requirements Over Time for Citizenship for Certain

Individuals Born Abroad,” Appendix B to Ira Kurzbammigration Law Sourcebook
(FifteenthEdition, 2016, AILA).

Note: Citizens Resident in U.S. Possessions

U.S. citizen who acquired U.S. citizenship solely by reason of
1. being a citizen of a U.S. possessiorbwth or

2. residence within a U.S. possession is considered argsatent not a citizen of
the United States” for purposes of all taxes under Subtitle B (gift, estate, GST).
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[l. What is Domicile of the Client?

Note: To be treated as a nthS. person (and therefore subject to U.S. transfer taxes
only on transfers of U.S. si$ property, the client cannot be domiciled in the United
States.

Meaning of “United States” To be a U.S. resident for U.S. transfer tax purposes,
domicile must be established in one of the States of the United States or the District of
Columbia.

A.

1200361.1

Definition of Treas. Reg. § 20.Q-

“A person acquires a domicile in a place by living there, for even a brief period
of time, with no definite present intention of later removing therefrém

1. Need intention to remain indefinitely
2. Intention to change not effeve unless implemented

Thus, the definition of “domicile” clearly carries within it two necessary

elements, those being (1) physical presence in a country and (2) intent to remain
there indefinitely. Since physical presence is usually easy to deterithiee,

essential element in determining domicile is whether taxpayer had intent to
remain there indefinitely. The courts look to a variety of factogairging the
intention of an individual to live in the U.S. with no definite present intention of
relocaing. It should be noted that while the case law provides helpful guidance,
there is no bright line test in determinimgent as every case has its own unique
particulars and the issue of intent must be decided in the light of the facts peculiar
to each ase.

A typical list of factors that are considered in determining domicile inelule

are not limited te—-the duration of stay in the U.S. and in other countries, the
relative nature, sizeand cost of the individual’'s residences, the location of the
individual’s family, the location of the individual's personal possessions, the
location of the individual’s business interests, the place where the individual has
stronger communal ties and maintains memberships in religious, professional, and
social organizabns, the location of bank accounts, declarations of residence or
intent made in visa applications, wills, etand the individual’s motivations for

being in the United States and being abroad

Notable Cases on Domicile

1. Estate of Nenhuys(47 T.C. 1149 (1952)} Netherlandsitizen declares
to U.S.Immigration Authorities intent to reside permanently in U.&wad
receives a “green cardjut is still found to be domiciled infie
Netherlands(Tax Court found the particular facts convincing that the
Netherlands citizen with a U.S. green card was not living in the U.S. by
choice, but rather because Germany had invaded the Netherlands and that
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he always hoped to return to The Netherlands if and when circumstances
improved. He lived in a modest apartment in the U.S. though he could
afford a highetend residence which he continued to own in The
Netherlands. His declaration on his visa applications were made while
Germany was occupying the Netherlands)

2. Estate of KharfT.C. Memo 19982 (1998) — Pakistani citizen who lived
his entire life in Pakistan (except for approximately seven years when he
was residing in the U.S. and tending to his business and property interests
which were more significant than the interests he held in Pakistan) and
who died in Palgtan more than four years after he was last present in the
U.S.is still found to be domiciled in the U.S. Tax Court found theten
decedent came to the U.S. on his last “tour of duty,” he entered on a
permanent resident visa, obtained a “green card’sagial security
number and intended to stay to tend to his more significant business
interests and thatvhen he left for Pakistan two years later (and never to
return), he did so not to abandon his “U.S. domicile” but rather only to
visit his family anl to resolve some business matters. The court found that
decedent’s effort to obtain a U.S-eatry permit at around the time of his
departure to Pakistan was indicative that decedent did not intend to change
his domicile from the U.S.

3. Estate of Jackb4 Fed. CI. 590 (2002) Canadiartitizen present in the
U.S.and teaching at a California university on a temponaryimmigrant
visa(in particular, a TN Temporary Professional yisauld be found to
have established U.Slomicilefor U.S. federal ete tax purposes
despite the fact that an intent to remain permanently in the U.S. would
violate the terms of his nemmigrant visa. Federal Claims Court ruled
that the IRS should not be precluded from showing that decedent’s
domiciliary intent changed or was other than what he previously
represented to immigration officials in his visa applicatidBut See,
Carlson v. Reed, 249 F.3d 876"(@ir. 2001).

An important “take away” from these cases and ofhisrthat estate and tax
planners must pay atition to practically every aspect of their clients’ personal
and professional lives in advising them as to how a U.S. court might rule on
domicile.

" Some other notable decisions include Estate of PagileeMemo 198%571 (1983); Estate of Fokket0 T.C.

1225 (1948)Elkins v. Moreng 435 U.S. 647 (1978) (employees of international organization present in the U.S. on
nonimmigrant “G-4 visa” could still be found to be domiciled in the U.S. for U.S. federal estate tax purposes);
Estate of BlockSuzberger 6 T.C.M. 1201 (1947).
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C. Special Case$Vhere the Question of Domicile May Be Ambiguous

1. Persons who are considered domicilianétheir country of nationality
even after they have established domiciliary in different country (tax
treaties).

For example, under the U.B.K. estate and gitiax treaty, a U.K.
national(and domiciliary)who moves to the U.S. magtill be deemed to
maintain his domicile in the U.K. for a period of time after the mave
least if the U.K., under its own internal rules, considers the U.K. national
to be a U.K. domiciliary for any period after his departure from the U.K.
(See Article 4(2)(b) of such treatyhich provides that if such U.K.
national had not been resident in th&Uor Federal income tax purposes
in 7 or more of the 10 taxable years ending with the year in whéch th
death or transfer occyrsemaybe deemed to be domiciled in theKUat
that time).

2. Persons who have “green cards” but who do not have an intention to
remain indefinitely in the U.S.

3. Persons who have conditional “green cards”
a. Marriage to U.S. citizen

A foreign national’s permanent residence is conditional if it is
based on a marriage that was less thgadts old on the day such
foreign national was given permanent residenidee foreign
national could apply to remove the conditions on permanent
residence if such foreign national is still married to the same U.S
citizen (or permanent resident) after 2 years.

b. Foreign National present in the U.S. under an®Bsa.

An EB-5 visa is a method of obtaining a green card for certain
foreign nationals who invest money in the U.S. If the foreign
national investor’s visa application is approved, the investor and
his dependents will be granted conditional permanent residence
valid for two years Within 90 days befdiee conditional “green
card” is set to expire, the investor must provide evidence showing
that the full required investment has been made and that, as a
result, a certain minimum number of jobs in the U.S. have been
created or preserved or will be created within a reasonable ime.
the investment fails, the foreign national must leave the U.S.

4, FormerU.S. Citizens and Lon@erm U.S. Residents who Expatriated
Prior to June 17, 2008, the date that the new 2008 Expatriation Rules
becameeffective under the HEART Act:

10
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a) Persons who renouncédsS. citizenship or gave up “green card,”
are deemed to haveaxtavoidance reason for doing so (10 year
application)

b) Persons who spend substantial time in U.$1A.year application)
Note: Do not confuse U.S. domicile with U.S. income tax residence:

1. A “green card” holder is subject to U.S. worldwide incoareregardless
of plans to stay indefinitely or to leave after future occurrence

2. Application of “days test” is mechanical except for narrow exception
under IRC8 7701(b)(3)(B)

[1I. What Property Does A Client Own And What Is Its Nature?
A. What Are The Forms Of Ownership That Count?
1. Distinction Between Legal Title and Beneficial Ownership
Title: Trust, Stiftung, Corporate Nominee...

Beneficial: Trust Beneficiary, Foundation DistributBeneficial
Owner of Assets Held in Corporate Name ...

Treas. Reg. § 20.2014a)

“. .. the term “property” means any beneficial interest in property,

including ageneral power of appointment . . . over property. Thus,
the term does not include an interest in property consisting merely
of a bare legal title . . .”

Special Cases

- Application of IRC § 2104(a): Stock “owned and held” by a
nonresident noncitizen of the U.S. (“NRNGUbject to U.S.
estate tax only if issued by U.S. corporation. However, stock
of a foreign corporation is natcludible in the U.S. estate of a
NRNC, regardless of whether the stock certificates are actually
located within the U.S. [See Treas. Reg. § 20.21(0)%-

See Estate of Charania v. Shulman, 608 F.3d $Tifl 2010),
aff'g in part 133 T.C. 122 (2009) (stock of Citigroup held
subject to U.Sestate tax, undiminished by alleged community
property share of surviving spouse).

American Depositary Receipts (“ADRs’glthough normally
issued and sold by U.S. bark® considered to have situs

11
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outside the U.S. because they substantively are draste
shares in foreign corporations. [See PLR 200243031].

Investments in U.S. real property owned by Canadian mutual
funds that were a part 8fRNC decedent’'s RRSP hehdt
includible in NRNC decedent’s U.S. estate because the
Canadian mutual fundsere determined to have foreign situs
as they were properly classified as corporations incorporated
outside the United States. [See CCA 201003013].

Risk of nonU.S. corporationfiolding U.S. assetseing
considered nominees for their shareholders:Figaan v.
U.S, 355 F.2d 632 (CCt. 1966)

The situs rule for stock of foreign corporations has resulted in
the use of foreign holding corporations as a major estate
planning tool to prevent assets of a NRNC, which would
otherwise have U.S. situs if held elitly, from being subject to
U.S. federal estate tax. The Fillmease stronglgautions
planners that more is required than simply placing U.S. situs
assets in a foreign corporation. At a minimum, the corporation
should be in good standing under lo@aVland corporate
formalities should be followed.

Risk that, in certain circumstances, a transfer of U.S. stock to a
foreign holding company may cause the foreign holding
company(“inverted” or “surrogate foreign corporation”) to be
treated under, IRC 8§ 7874(b), as a U.S. corporation for all tax
purposes under the Internal Revenue Code, notwithstanding
IRC § 7701(a)(4).

Application of IRC § 2104(b): Trusts funded with U.S.

property or holding U.S. property upon death of NRNC settlor
in which NRNC settlohas retained right of enjoyment or
incidents of control treated as de facto nominee for U.S. assets
held by trust or attributable to U.S. property with which trust
was funded upon death of NRNC settl§ee TAM 950044
(February 17, 1995trust fundedvith U.S. property).].

Risk that nond.S. partnerships and nahS.LLCs holding
U.S. assets, if otherwise qualifying as Ad1S. assetanay be
considered nominedsr their partners holding U.S. assets
See_Matter of Strangi’C Memo 200345 (2003), aff'd 417
F.3d 468 (5th Cir. 2005)

12



B. What Property Does the Client Share with Others?
1. Matrimonial Property Regimes
a. Separate Property
b. Community Property as to Marital Property
C. Community Property as to All Property of the Spouses
Special Cases:
1. Germany Separate Property with “Community of Surplds.”
2. New Zealand Matrimonial Property Law.
3. United States Spousal Right of Election.

Note: New York has adopted the New York Uniform Disposition of
Community Property Rights at Death ActY EPTL 8 6-6.1 through 6-
6.7.

2. Forms of Common Law Joint OwnersHipenants by Entirety, Joint
Tenants with Survivorship) as distinguished from Tenants in Common.

U.S. Citizen SpousesProperty assumed owned 50/50 for Federal Estate
tax purposes.

Non-U.S. Citizen Spouses

One or Two Norcitizen Spouses: Property subject to estate tax based
on contribution.

Gifts of real property: Contribution rule for gift tax
purposes is applied on distribution of
proceeds of sale.

Gifts of intangible property: Contibution rule for gift tax
purposes is applied when joint
interest is established.

See Estate of Charania v. Shulmé@s8 F.3d 67, 73 {iCir. 2010),aff'g
in part 133 T.C. 122 (2009) — The estate of the deceased U.K. NRNC

8 “Zugewinngemeinschaft.”

° See Dina Kapur Sanna, “Unexpected Gift Tax From Joint Accounts With Foreign Spouse,” Estate Planning
Journal (December 2011).
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who owned stock of Citigroup directlgrgued that onbkalf of the stock

was owned by surviving spouse as community propbttycouple did not
take steps under Belgian law to declare a community property regime and
U.K. precedent applicable to NRNC did not consider change of
matrimanial domicile from separate property jurisdiction (Uganda) to
Belgium sufficient to effect change from separate property to community

property.

Note: Non-Citizen Spouses

C.

1200361.1

Enlarged annual exclusion for gifts of “present interests” tolh@-
citizen spouse& The exclusion is indexed for inflation and is currently at
$139,000 for 2012.

No QDOT Trust is available for lifetime gifts to ndhS. citizen spouse

If either or both spouses are NRNCs, no “gjftitting” (attributing the
gift of one spouse to blotspouses to maximize utilization of gift tax
exclusions and exemptions) not permitted. IR@L3(a)(1).

What Property Owned by Client Might be Subject to Claims of Others?

1.

“Clawback Provisions” under Forced Heirship Statutes

Spain No statutory limit on looksack to transfers made during
lifetime (but limitations may be supplied by courts)

Switzerland  Look-back for most part, limited to five years

France Surviving spouse may withdraw gifts made to
predeceased spouse

Testamentary Substitutes Und&gpousal Right of Election

a. Unlimited lookback (subject to enactment dates) for transfers into
trust with retained interest. NY EPTL 8151-A(b)(1)(F)

b. One year looksack for all direct gift transfersNY EPTL § 51.1-
A(b)(1)(B)

Note: Spousal rigt of election in New York is not available to spouse of
nonNew York domiciliary decedent unless decedent made an
electionto have disposition of New York property governed by
New York law under EPTL § 8:1(h).
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D. What Property of Client Is Subject to Credtors’ Claims?

1. In many civil law jurisdictions, heirs (absent express election to contrary)
take decedent’s property, subject to unlimited liability for decedent’s
debts.

2. In New York, generally, claims of creditors of decedent limited to estate

asset but an heir can also be liable for debts to the extent of property
received from estate for debts not satisfied from assets subject to
administration Y EPTL § 121.1).

V. Where Is Client’s Property Located?

A. For Purposes of Determining Applicable Inheritarce Law
1. Civil Law Tradition Generally:
a. No Distinction Between Real and Intangible Property (No
“Scission”)

b. Applicable Law is Based on Citizenship

C. Is the applicable law the “Whole Law” (or “Substantive Law”
only)?

Germany (yes)
Italy (probablyyes)

Spain (no — but there may be different views)

d. “Renvoi” from the Country of Citizenship increasingly applied
2. Common Law:
a. Distinction between real property and intangible property
(“scission”)
b. Real property governed by law where property is located
C. Intangible Property governed by law of domicile or owner

(individual or trustee); hobilia sequuntur persondni'moveable
assets follow the person™).

Mixed Situations

® France

15
1200361.1



1200361.1

® Recognizes Scission.

® Immoveable property follows law of situs.

® Moveabk property follows law of domicile.
Switzerland

® Generally, does not recognize scission

® Habitual residence rather citizenship is key factor

For Purposes of New York EPTL § 35.1(h) and EPTL § 74.10

® Real property and tangible property located in New York

Bank and Brokerage Accounts with New York branches of banks and brokerage
houses._See Hutchinson v. Rd382 N.Y. 381 (1933) (Quebe&omiciliarieg
(“Tangible chattels and securities”) — not followinge of ‘mobilia sequuntur
personani Wyatt v. Fulrath 38 Misc. 2d 1012 (1963) (Spanish domiciliaries)
(joint bank accounts).

® Entities organized by New York and physical documents maintained here
For purposes of N.Y. EPTL § 71.10

“Whenever a person, not domiciled in this state, creates a trust which grovide
that it shall be governed by the laws of this state, such provision shall be given
effect in determining the validity, effect and interpretation of the disposition in
such trust of:

1) Any trust property situated in this state at the time the truse&texnt

2) Personal property, wherever situated, if the trustee of the trupeisan
residing, incorporated or authorized to do business in this State or a
national bank having an office in this State

In re Tabbaghi’s Estatd 67 Misc. 156 (1938) (France) (validity of trust)

For purposes of N.Y. EPTL § 35.1(h)
“Whenever a testator, not domiciled in this state at the time of death, provides in

his will that he elects to have the disposition of his property situated in this state
governed by the laws of this state, the intrinsic validity, including the testator’s

16
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general capacity, effect, interpretation, revocation or alteration of any such
disposition is determined by the local law of this state.”

See Estate of Renagrié N.Y.2d 973 (1982) (bank and brokerage accounts)

For Purposes of U.S. Federabift Tax and Gift-Related GST Tax

1.

Real Property Located in U.8eated as U.Situs [See Treas. Reg. 8
25.25113(b)].

* Possibility of gifts of nond.S. cash by NRNC intended to facilitate
purchae of U.S. real property could be characterized as real property
itself, under IRS “step transaction” theory. [ Goldschmidt
Rothschild v. Commissionet68 F.2d 975 (2d Cir. 1948)avies v.
Commissioner40 T.C. 525 (1963).].

Tangible PersonalrBperty located in U.Sreated a$).S.situs [See
Treas. Reg. § 25.2513(b)].

* Vexed issue about funds in U.S. bank deposit accounts for U.S. gift tax
purposes

A qift by an NRA by means of a check drawn against his U.S. bank
account or a wire transfés a donee’s U.S. account may be treated as a
gift of currency, in which case, it would likely be treated by the IRS as a
gift of tangible personalrpperty located in the U.SSge Treas. Reg. §
25.25113(b)(4)(iv); PLR 7737063(GCM 36860 (Sept. 24, 1976); Rev.
Rul. 55143].

An NRA who desires to make a cash gift and avoid IRS potentially
characterizing it as a taxable gift should not issue a check on a U.S. bank
account or wire funds from a U.S. bank account, but rather should wire
funds from hisoffshae account to offshore accoumsld by thelJ.S.

donees or should withdraw cash from a U.S. account and give out the cash
to the U.S. doneesutside the U.S

Intangible Personal Property with U.S. connections treated as foreign

situs. For example, a @iiof U.S. corporate stock by a noasident alien is

exempt from gift tax even if the stock certificate is physically located in
the U.S. [See IRC § 2501(a)(2)].

For Purposes of U.S. Federal Estate Tax and EstaRelated GST Tax

1.

Real Property.ocatal in the United States has U.S. sit{See Treas.
Reg. § 20.21041a)(1)].

Note: Remember that “real property” under common law has a narrower
definition than “immovable property” under civil law

17



2. Tangible Personal Property

Tangible Personal Propertyat is not being used or loaned for exhibition
or related purposes and that is located in the United States has U.S. situs.
[See Treas. Reg. § 20.210)(2)].

Note: Currency is treated as tangible personal property for estate tax
purposes. [See Rev. Rul. 383].

3. Shares of Stock of U.&orporations
Shares of stock issued by a U'@omestic” corporation (regardless of

location of certificates) have U.Situs [See IRC § 2104(a); Treas. Reg §
20.21044(a)(5)].

a. IRC § 2104(a) refers to shares “owned and held” by an NRA.

b. Treas. Reg. § 20.21@4a)(5) omits the reference to “owned and
held.”

C. Note: A transfer tax treaty may override the Code’s inclusionary

rule as to stock of U.S. corporations. For example, generally,

under the “modern” U.S state tax treaties (for example, treaties

with the United Kingdom, France, Germany, and The

Netherlands), the U.S.’s treaty partihes the exclusive right to tax
stock in U.S. corporations where the decedent is determined to be a
domiciliary of such treat partner*®

d. For an estate of a NRNC decedent who died after 2004 and before
2012, if such NRNC decedent had owned stock of a U.S. mutual
fund or “regulated investment comparye., “RIC"), only the
proportion of the fund invested in U.S. situs assets are subject to
U.S. estate tax. B8 2105(d) The purpose of thrule wasto
provide an exemption to the estates of foreign persons who invest
in certain assets through a RIC to the same extent that those assets
would not be subject to the estate talald directly. However,
for NRNC decedents dying in 2012 and thereafter, the exception of
IRC § 2105(d) is no longer applicable and shares in RICs (i.e.,
domestic mutual funds) are fully includible in the U.S. estate of a
NRNC by virtue of IRC § 2104(a)

10 See Galligan, “Making Sense of Four US Estate Tax Treat@dletherlands, USermany, USFrance, US

UK,” NYSBA International Law Practicum (Spring, 2008)tp://phillipsnizer.com/pdf/ArticleMG-
4TransAtlanticTaxTreatieSpring04.pdf  See also Glenn G. Fox, “U.S. Estate Planning for Nonresident Aliens
from Treaty Countries: A Comparison of Germany, Austria, France and the United Kingdom,”
http://www.alston.com/files/Publication/8e33ad8Gec44c6H393-
15a5eb07710e/Presentation/PublicationAttachment/f4 1 H&&@B-48ce9790-
9ca67flae75d/FoxBNA%20Article%200n%20Estate%20and%20Treaty%20Planning%20for%20NRAs.DOC
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4. Debt Obligations of U.SPersons

Debt obligations of a U.Sierson, the U.Sr a political subdivision if
not treated as “outside the U.S.” by IRC § 2105 have U.S. situs.

a. In the case of NRCswho are notJ.S. income tax residentdebt
obligatiors that have U.S. situsclude

0] Portfolio debt issued on or prior to July 18, 1984

(i) Debt issued by companies in which theNRheld 10% or
more of the voting power (corporation) or capital or profits
interest (partnership)IRC § 871(h)(3)(B)].

(i)  Obligations issued bgtate and local municipaliti€'s

(iv)  Obligations subject to profitability or similar contingencies
[IRC § 871(h)(4)(A)].

(V) Bearer bonds described in IRC 8§ 163(f)(2)(B) and are
issued on or after March 19, 2012.

b. In the case of NRNCs who are né1S. income tax residents, the
following debt obligations have foreign situs:

Debt obligations that are portfolio debt obligatidgagcept for

those enumerated in (i) through (v) aboas) generally foreign
situs, even if issued by a U.gerson, if issued after July 18, 1984.
[IRC § 2105(b)(3)]. This generally applies to debt obligations if
any interest thereon would be eligible for the exemption from U.S.
income tax under IRC 8§ 871(h)(1) were such interest received by
the NRA decederdt the time of his deatlwithout regard to

whether the U.S. issuer has received a statement (that satisfies the
requirements of IRC 8§ 871(h)(5)) that the beneficial owner of the
obligation is not a U.S. person. The term “portfolio interest” also
includes interest that is paid on a noagistered obligation (like a
bearer bond) that was issued before March 19, 2012 and that is
described in IRC 8§ 163(f)(2)(B)Debt obligations considered as
having foreign situs, for decedents dying after August 5, 1983, a
include shorterm obligations (OID) with maturity dates of 183
days or less as long as any interest thereon is not effectively
connected with a U.S. trade or business. [IRC § 2105(b)(4)].

™ Due to the technicality that the IRS § 871(h) income tax exemption only applies if interest is exempt only by
virtue of IRC § 871 (but “query” whether such income is exempt under general principles. tdxJlaw)
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C. In the case of NRCs who ardJ.S. income tax residents, &llS.
debt obligations have U.S. situs — because U.S. income tax
residents are not eligible for the exemptions described in IRC §

871(h)*?
5. Certain Deposits
a. A NRNC'’s deposit with a domestic bank is not considered to have

a U.S. situsslong as the dmosit is not effectively connected with

a trade or business conducted by the NRNC within the U.S. [IRC
§ 2105(b)(1)]. Additionally, a deposit in an offshore branch of a
U.S. domestic bank is also deemed to have a foreign situs. [IRC 8
2105(b)(2)].

Any conventional bank deposit (for example, funds in checking
and savings accounts and in certificate of deposits) are considered
under the above rule of IRC § 2105(b) to have foreign situs.

In PLR 200842013, the IRS ruled that annuity proceeds due a
NRNC deedent, but still held by the insurance companies as of
the decedent’s deattvere notdeemed to have U.S. situs pursuant
to IRC 8§ 2105(b){) and therefore were excluded from NRNC'’s
gross estate under IRC § 2103.

b. The following deposithave U.S. situs:

Special deposits held by U.S. banks in a custodial capacity that are
not commingled with other assets of the bank. [See Rev. Rul. 69-
596].

Deposits with brokerage houses

Deposits with U.S. branches of foreign corporations that are
engaged in the commercial banking business (and do not fit within
the portfolio interest exclusion)

6. Other Intangible Property

“Intangible Personal Property, the written evidence of which is not treated
as being the property itself, if it is issued by or enforceable again§.a U
resident or a domestic corporation or governmental entity.” Treas. Reg. 8
20.210441(a)(4)

2 Further details on inclusion and exclusion of debt instruments as well as on many other topics related to U.S.
estate tax planning for NRNCs may be found in Michael A. Heimos3837x Management Inc., Ne®itizens—
Estate, Gift and Generatio8kipping Taxation.
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a. “Property the written evidence of which is treated as being the
property itself” was thought to include bonds for the payment of
money (see Treas. Reg. § 20.211¢4)(3))

b. “U.S. resident” is presumably defined as U.S. domicilidry.
C. Possible Application:
0] Partnerships
(i) Limited Liability Companies
(i) Intellectual Property Rights
(iv)  License rights
Special Note on Partnerships
(@) Often thought of as intangible personal property

(b)  General partners generally have rights to terminate partnership and
therefore may be seen as owning shares of the underlying
partnership property

See Sanchez v. Bower& F.2d 715 (2nd Cir. 1934)

(c) Rev. Rul. 55701 Gitus is where partnership does iness) should
not be applicable

a. Decided under superseded ULEK Estate Tax Convention

b. Treas. Reg. § 20.21a@¥was amended in 1973 and 1974
and did not adopt this rule

(d) “Look-through” rule of Sanchez v. Bower&) F.2d 715 (2d Cir.
1934) generally applied only to general partnerships or perhaps
interests of general partners in limited partnerships.

(e) Case for applying the rule of Blodgett v. Silberman7 U.S. 1
(1928) uses the common law ‘domicile of decedaunlg for situs
of intangible property. How strong is this position?

0] Depends on contention that Treas. Reg. 8§ 20.21814)
was not intended to apply due to the language therein
suggesting that it has limited applicability

13 Treas. Reg. § 20.2104a)(7) refers by contrast, to U.S. person as defined in IRC § 7701(a)(30) for U.S. income
tax purposes
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or

(i) Depends on conteon that Treas. Reg. § 20.2104a)(4)
is “ultra vires” because it addresses issues not explicitly
addressed by IRC § 2104.

Important Principle:

“State law creates legal interests aights. The federal revenue
acts designate what interests and rights, so created, shall be taxed.”

Morgan v. CommissioneB09 U.S. 78, 80 (1940)

Therefore, only express departures from state law concepts by
Federal tax law regarding situs of property should be valid.

Special Note on Limited Liability Companies

€)) In the dsence of an election to the contrary, a U.S. LLC is treated
for all U.S. tax purposes as a partnership if it has two or more
members. Treas. Reg. § 301013(b).

(b) In the absence of an election to the contrary, a simgleber LLC
is disregarded.

(© In the absence of an election to the contrary, althéh LLC is
treated for U.S. tax purposes as a partnership if it has two or more
members and one member does not have limited liability.

(d) LLCs generally did not exist under U.S. law in 1955 — theeefor
even better argument that Rev. Rul. A8t does not apply.

(e)  Sanchez v. Bowershould not apply when there are no “general
partners.”

() LLCswere still rare in early 1970’s when Treas. Reg. § 2104
1(a)(4) was last amended.

()  Argument in favor of applying the Blodgett rule attributing situs to
domicile of owner of LLC interest may be stronger than with a
partnership interest.

7. Trusts
“Look-through” Rules for Trusts

0] U.S. property transferred “in trust or otherwise” in which
decedent retained an interest (under IRC 88 2035 through
2038)at the time of death (IRC § 2104(b)).
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(i) Property (even nokk.S. property) held “in trust or
otherwise” that originated from U.S. property transferred to
the trust by the decedent (IRC § 2104(b)).

(i)  NonU.S. situs share of property held by a U.S. regulated
investment company (“RIC”) (2008011 is eligible for
exclusion.

Casesand Rulings

Swann v. Commissiong?47 F.2d 144 (2d Cir. 1957): Stiftung
treated as a U.S. trust with retained interest despite pow§U.S.-
Switzerland income tax treaty treating Stiftung as corporation.

TAM 9507044 — Trust created in 1923 with U.S. assets subject to U.S.
estate tax even though assets in trustwdrantor died in 1991 had
nonU.S. situs.

But see CCA 201020009 (pagnt of gift tax within 3 years of NRNC
decedent’s death considered made under IRC § 2035(b) is not a
transfer within the meaning of IRC 88 2035 to 2038; thus such gift tax
paid is not property deemed situated in the U.S. under IRC § 2104(b)

V.  What Planning Entities Work Best for Client?**
A. Corporations
1. Consider Treas. Reg. § 20.2108})

“Shares of stock issued by a corporation which is not a domestic
corporation, regardless of the location of the certificates” are
treated as outside theS.

2. Considemwhether the stock of foreign corporation must be “owned and
held” by nonU.S. shareholder.

3. Avoid having the corporation be treated as a nominee for foreign
shareholder. Sd&llman v. U.S, 355 F.2d 632 (Ct. Cl. 1966).

4 For an overview, see the discussions in Robert F. Hudson, Jr., “The U.S. Tax EffectefotEntities for
Foreign Investment in U.S. Real Estate and Businesses and the Taxation of Dispositions of U.S. Partnership
Interests,” http://www.iirusa.com/upload/wysiwyg/U1986/IIR_U1986_Hudson.Ritthard Lehmann, “United
States Taxation of Foreignvestors,” http://www.lehmantaxlaw.com/unitedstatestaxation.html; Cassell, Karlin,
McCaffrey & Streng, “U.S. Estate Tax Planning for Nonresident Aliens Who Own Partnership Interests,”
http://www.bryancave.com/files/News/051c9ed8h64d1684d2-
8aee440f817/Presentation/NewsAttachment/051abBf&#-4ab585408c6edfe6e2c5/RCassell%20article.pdf
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Consider U.S. income tax catpiences if foreign corporation holds U.S.
assets directly

a.

Corporate capital gains tax rates on sale of t&&.property
(FIRPTA)

Possible branch profits tax on Ul&isiness activitiesot

applicable at least in cases where sole asset of forergoration

is U.S. real estate that does not generate income, or where income
is reinvested in the real estads, long as corporation is liquidated
soon after sale of real estate.

If foreign corporation is in a treaty jurisdiction, treaty may provide
branch profits tax relief.

Possible loss of tax treaty benefitoreign corporation is in a tax
haven jurisdiction.

Consider U.S. income tax consequences if direct owner of U.S. assets is
U.S. corporation owned by foreign corporation.

a.

b.

Corporatecapital gains tax rates on sale of all U.S. assets
No branch profits tax

U.S. withholding tax on payment of dividends to foreign corporate
parent subject to reduced treaty rates depending on residence of
foreign corporation; no such withholdingxtif earnings are
reinvested and paid out to foreign corporate parent upon
liquidation of U.S. corporation after payment of U.S. capital gains
tax on sale of assets it holds.

Consider nonJ.S. income tax consequences, especially if corporation is
not organized in client’'s primary tax jurisdiction.

Consider U.S. tax consequences if corporate stock is later owned by U.S.
persons:

(@)
(b)

Loss of stepup in basis for assets held by corporation

Treatment of foreign corporation if treated as CFC or PFIC
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B. Partnerships and LLCs Qualifying as Partnerships®

1.

2.

U.S. Partnership still may be vulnerable to UeState tax inclusion (Risk)

Foreign Partnerships may be vulnerable to E@s$ate tax inclusion if
engaged in U.Susiness activities (Risk)

Share of U.SCapital Gains taxed at Individual Rates (Advantage)

Availability of IRC 8§ 754 election to “stepp” internal basis of partner’s
share of underlying assets to match the-gesth external basis.
(Advantage)

No U.S. NRA withholding tax;ax treaty benefits may be more accessible;
and no branch profits taxAdvantage).

If primary taxing jurisdiction accepts partnership treatment, may be more
acceptable to that jurisdiction (Advantage).

Would not be treated as CFC or PFIC if passes to U.S. owners
(Advantage).

C. Consider Combination of U.S. LLC and Foreign Corporation

a. LLC organized in U.S. jurisdiction could establish U.S. situs for
nontax purposes but be disregarded for U.S. tax purposes if owned
by sole foreign person.

b. Corporation not owned abroad but owned by LLC would still be
treated as owner of assets for U.S. tax proposes.

C. Possible approach to combining benefits of U.S. tax planning for
nonU.S. person, with protection from foreign property law issues
under EPTL § 3.8+(h) andor EPTL § 71.10.(See Exhibit A)*®

U.S. assets owned by n&hS. corporation

Non-U.S. corporation owned by singleember N.Y. LLC

Single member of LLC is either:

5 Note that, under Rev. Proc. 2072the IRS will not issue rulings as to whether a partnership interest is intangible
property for purposes of gifts by NRN@nd therefore will not be subject to U.S. gift tax, pursuant to IRC §

2501(a)(2).

18 For further discussion of these provisions of New York law, see Gallifangéd Heirship in the United States
of America,” in these materials for the Eighth AnniNY SBA-STEP International Estate Planning Institute.
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... Non-U.S. individual with Will directing application of
N.Y. law to N.Y. property

or
N.Y. trust directing that N.Y. law govern the trust.
Insurance

Wrapping U.S. property in insurance vehicles that qualify as insurance for
U.S. tax purposes and where the insurance is on the life of the owner of
the policy.

Life insurance on the owner of the mylias source of funding for assets

that have to be owned directly by RonS. person (no U.S. estate planning
need for irrevocable life insurance trust because of life insurance exclusion
under IRC § 2105(a)).

VI.  What To Do When The Client Has Already Acquiral U.S. Property In Client's Own
Name?

A.

1200361.1

Gifts

Lifetime gifts of intangible U.S. property, including stock of U.S.
corporations, U.S. partnership interests, notes, intellectual property rights,
claims are all exempt from U.S. gift tax.

Lifetime qifts of real and tangible property located in the United States do
not provide very much relief since there is no lifetime gift tax exemption
for NRNCs. [IRC § 2505(4) Annual exclusion is available (currently
$13,000 per donee) but this is not likely to be of much avail. Gift tax
exclusion of educational and medical expenses may be helpful when cash
gifts are made from U.S. accounts, granted some uncertainties about the
characterization of funds from such accounts as tangible or intangible
property, but hardly helwith problems involving U.S. real estate or U.S.
tangible property that a NRNC may own directiRT 88 2503(b) & (e)].

Exchanges of U.S. assets for stock or membership interest inld. 8oentity
(Generally, no U.S. capital gains tax on sale or exchange of U.S. intangible
property and tangible property by person who is neither U.S. citizen nor U.S.
income tax resident; see also IRC § 351(a) and IRC 8§ 721(aknognition
rules).

Caution Plan to avoid potential application of IRC § 7874(b) to edhs foreign
corporation to be treated as a domestic corporation for U.S. tax purposes.

IRC § 7874(b) applies where stock in a U.S. corporasidor the U.Sassets o&
U.S. corporation arejransferred to a foreign holding company whereby (1) the
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U.S. corporation becomes a subsidiary of such foreign holding comfany
substantially all of the U.S. assets of the U.S. corporation are now held by the
foreign holding company)(2) the former shareholders of the U.S. corporation
hold at least 80% of the foreign holding company’s stock by vote or value after
the transfer; and (3) the foreign holding company and its “expanded affiliated
group” do not have substantial business activities in the foreign country where the
foreign holding company is organized.

C. U.S. Real Property Interests(“USRPI”)

Capital Contribution oUSRPIto foreign corporation subject to tax. IRC §
897(j)

Exchange of direct interest in real property for stock of foreign
corporation will trigger tax. IRC 8§ 897(e)(1) and Temp. Reg. § 1.897
6T(b)(3).

Possibility under certain circumstances of deferral of tax on exchange of
interest in U.S. Real Property Holding CorporatfitdSRPHC”) for stock
of a foreign corporation. Temp Reg. § 1.8911b)(1).

Exchange of direct interest in U.S. real proper an interest in a

USRPHC eligible for nonrecognition under IRC § 721 subject to potential
recognition under IRC § 897(e) but Temp. Reg. 8§ 1BB&)(3)

provides:

“For example, the exchange of a Ut&al property interest for an
interest in a partnship will receive nofrecognition treatment . . .
only to the extent that a disposition of the partnership interest will
be subject to U.Saxation by reason of the operation of Section
897(g)”

Another approach to Real Property: encumber real propettiynoin-
recourse debt.

Circular 230 Disclosure Pursuant to U.S. Treasury Department Regulations,
we are required to advise you that, unless otherwise expressly indicated, any
federal tax advice contained in this communication, including attachments

and enclosures, is not intended or written to be used, and may not be used, for
the purpose of (i) avoiding tax-related penalties under the Internal Revenue
Code or (ii) promoting, marketing or recommending to another party any tax-
related matters addressed hegin.
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Exhibit A

U.S.NRNC Estate Planning
Under New York EPTL Section 35.1(h)

Property Disposition

NRNC

New York LLC

(Disposed of by the
NRA'’s Will governed
by New York law)

1200361.1

Non-U.S.
Corporation

Assets

(U.S. assets and,
depending on local
rules, nont.S.
assets)

U.S. Estate Tx

NRNC

New York LLC

(Disregarded for U.S.
tax purposes)

Non-U.S.
Corporation

Assets

(U.S. assets and,
depending on local
rules, nond.S.
assets)




MAJOR U.S. TAX TYPES OF DISCLOSURE FOR U.S.INDIVIDUAL TAXPAYERS
WITH NON -U.S.SOURCE INCOME AND INVESTMENTS:
FORMS AND POTENTIAL TAX REGIMES

Michael W. Galligan
Partner, Phillips Nizer LLP
New York City, New York

A. Interests in nofJ.S. financial accounts where the aggregate maximum value of such
accounts exceeds $10,000 at any time during the calendar~EBCEN Form 114—
commonly referred to as thEBAR” form*

1. Direct ownerslp of interests in noiJ.S. financial accounts (broadly defined —
not limited to “bank accourits

2. Indirect ownership- some examples whekeS. owner/beneficiary must also
include accounts owned by an entity

Corporation in which U.SPerson owns directlyrandirectly more than 50%
of voting power or share value

Grantor trusts

Trust in which U.Sperson has a greater than 50% present beneficial interest
in the assets or income of the trust

3. Signature authority over ndd:S. financial accounts

“Signature autbrity” is the authority of an individual (alone or in conjunction
with another individual) to control the disposition of assets held in a foreign
financial account by direct communication (whether in writing or otherwise) to
the bank or other financial itigition that maintains the financial account.

B. Interests in specified foreign financial assets (e.g.,Uli@&financial accounts, securities
and entities)- IRS form 8938

1. Unmarried taxpayerstotal value of such assets is more than $50,000 at end of
tax year or more than $75,000 on any day during tax year

2. Married filing jointly: total value of such assets is more than $100,000 at end of
tax year or more than $150,000 on any day during tax year

! The information in this presentation is provided for educational purposes only and does not constitute the rendering
of tax, legal, or other advice from Phillips Nizer LLP or any of its members. The information in this presentation
should not be used as a substitute foawling competent tax or legal advice from an experienced licensed attorney
with whom you have entered into an attormdéignt relationship.
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3. Married filing separatety same as unmarried taxpayers

4, Note that thresholds are higher for Ut&payers residing outside the USA

Filing other than a joint returtotal value of such assets is more than
$200,000 at end of tax year or more than $300,000 on any day during tax
year

Married filing jointly: total valle of such assets is more than $400,000 at
end of tax year or more than $600,000 on any day during tax year

IRS form 8938 pertains to

Any financial account held at a foreign financial institution (but not if held
at U.S.branch of such institution)

Stock or securities issued by RonS. persons
Interest in a foreign entity
Cash value life insurance or annuity contracts issued byn®Srpersons

Financial instrument with issuer or counterparty who is not apéSon?

C. Interests in nofJ.S. mutual funds and other forms of salled “passive foreign
investment companies” (“PFICSHIRS form 8621

A foreign corporation is aPFIC’ if it satisfies either of the following two tests:

1. Asset test50% or more of the average value of the foreign corporation’s gross
assets consist of assets that would produce passive income; or

2. Income test75% or more of the foreign corporation’s gross income is passive as
generally defined in accordance with the foreign personal holding company
income rules

D. Interests in “controlled foreign corporations'QFCs”) — IRS form 5471 Category 5
filer) (SubpartF income and earnings investedurS. property)

1. A foreign corporation is aCFC’ where more than 50% of value or voting power
of such corporation is owned collectively byrfited Sates Bareholders”

2The IRS recently revised the reporting requirements for Form 8938 to provide that a U.S. income tax resident who,
on the last day of the taxable ygiarconsidered a ned.S. resident because he or she has claimed, based on the
provisions of a U.S. income tax treaty, to be a resident of the Treaty partner, is not required to file a Form 8938 with
respect to the portion of the tax year he or she is treated, for U.S. income tax purposes, as a resident of the other
country as long as he or she has filed a U.S.{Resident Return (Form 1040NR or Form 1046ER) for such

period.
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“United Sates $areholder” is a U.Serson who directly, indirectly, or
constructively owns 10% or more of the voting power of the foreign corporation.

E. Interests in certain other foreign corporatieri®S form 5471

1.

A U.S. person who is an officer or director of a foreign corporation in a year in
which any U.SPerson (a) acquired stock causing such person to own 10% or
more of the value or voting power of such corporation or (b) acquired an
additional 10% or more of the value or voting power of such corporation -
(Category 2 filer)

A U.S. Person who during the year being reported (a) acquired stock causing such
person to own 10% or more of the value or voting power of a foreign corporation
or (b) acquired an additional 1086 more of the value or voting power of a

foreign corporation (Category 3 filer)

A nonU.S.Person who during the year being reported became gp&r$in
while meeting the 10% foreign corporation stock ownership requirement
(Category 3 filer)

A U.S. Person who during the year being reported disposed of stock of a foreign
corporation causinguch person’s stock ownership in such corporation to fall
below 10%- (Category 3 filer)

A U.S. Person who had “control” of a foreign corporation for an uninterrupted
period of at least 30 days during such corporation’s annual accounting year ending
within such U.S. persositaxable year. (“@Gntrol” means ownership of more than
50% of the value or voting power of foreign corporatierfCategory 4 filer)

A U.S. Person who qualifies as a U.fa&holder of a CFC (see D (1)&(2) above
for definitions -(Category Hiler).

F. Interests in certain foreign partnershipkS Form 8865

1.

1252051.3

“Control” of a foregn partnership by U.Serson (“control” means ownership of
more than 50% interest) (Category 1 filer)

Ownership by U.Sperson of 10% or greater interest in foreign partnership when
such partnership is collectively “controlled” (as defined above) I8y ferson(s)
owning at least 10% interest Egqtegory 2 filer)

Contribution of property by U.Serson to a foreign partnership, after which (a)
U.S.person owns at least 10% interest in such partnership or (b) the value of the
property contributed (takingnito account value of certain contributions made
within prior 12month period) exceeds $100,00@Category 3 filer) (note:

additional separatedfegory 3 filing would be required if partnership later
disposed of the contributed property while the & son was still a partner)



4, Additional occasions when U.8erson acquires or ceases to hold a 10% interest
in a foreign partnership (Category 4 filer)

G. Interests in certain foreign disregarded entiti€DES’) — IRS form 8858

An “FDE’ is an entity that is organized under AROIS. Law and that is disregarded as an
entity separate from its owner for UlScome tax purposes, including a ndrs. entity
that has elected under U.8heck the box” regulations to be disregarded.

1. Legal ownership by a U.person of afrDE

2. U.S.person that is either aat&gory 4 or 5 filer oForm 5471 with respect to a
foreign corporation that is the “tax owner” of an FDE

3. U.S.person that is either aat&gory 1 or 2 filer oForm 8865 with respect to a
foreign partnership that is the “tax owner” of an EDE

The “tax owner” is the person that is treated as owning the assets and liabilities of the
FDE for U.S.income tax purposes.

H. Interests in or relationship to certain foreign trusiBS Form 3520

A “foreign trust” is anyitust (whether established under UoBnony.S.law) whereby
(a) a norU.S. court has primary supervision over the administration of the trust or (b) a
non-U.S. person has authority to control a substantial decision abheutust.

1. U.S.person who is treated as an owner of a foreign grantor trust under sections
671 through 679 of the U.8iternal Revenue ©de (the “U.Sgrantor trust
rules”) —IRS Form 3520

2. U.S.person who received or is deemed to receive a distribution from a foreign
trust —IRS Form 3520

3. U.S.person who is the “responsible party” for reporting a “reportable event” that
occurred with respect to a foreign trust during the tax year being reperte®
Form 3520.

Foreign grantor trust having U.8wner pursuant to the U.§antor trust rules — trustee
of such trust must filldRS Form 3520a.

J. U.S.person who transfers or is deemed to transfer property to a foreign corpor&®en —
Form 926.

K. U.S.person who receives certain gifts or inheritance from alh&person 4RS Form
3520.

L. U.S.person having certain beneficial interests in certa@nadian registered retirement

plans 4IRS form 8891.
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M. Complete IRFForm W-9 (or provide equivalent information) to foreign financial
institutions in which U.S nvestor has accounts or holdings to facilitate completion of
IRS Form 8966 or equivalent under any relevant FAT@hfated intergovernmental

agreement.

March 17, 2017
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INTERNATIONAL ESTATE PLANNING FOR UNITED STATES CITIZENS

By Michael W. Galligart,
Partner, Philips Nizer LLP

In Consultation With: A Internationalsroup of Experts*

For decades, if not for almost a centuryyaswidely assumed that any U.S. citizemaov
owned property or who resiadkeoutside the United States should have a separate Will for each
jurisdiction in which the U.S. citizen resided or owned propefilyis assumptiomade sense in
an era when each national legal system operated in apparengigavseparation from other
countries, with full discretion whether to enforce the judgments of other natmunss and full
liberty to decline to enforce other natioax laws. But the landscape has changed, especially
after the end of the Cold War 989 and theerroristattacksof September 11, 2001. As the
European Union encompasses more and more countries, the respect generally granted to the
judicial judgments and decisions of other countriespeciallywithin Europe continues to

increase’ similar developments are afoot in Latin AmerfcaPerhapseven more importantly,

! Commonly referred to as “the Brussels Regime,” all members of the European Union are notvteuhgec
Brussels | Regulatio(officially the Council Regulation (EC) No 44/2001 of 22 Decen###0 on jurisdiction and

the recognition and enforcement of judgnseim civil and commercial mattersThe Brussels | Regulation follows

and incorporates the provisions of the 1968 Brussels Convention and the 1988 Lugano Convention dealing with the
same issuesThe secalled “Brussels IV Regulationyvhich becomes effective in August of 2015, introduces a new
regime for the choice of succession law in all countries of the European Union save Elmgland and Denmark

and offers new opportunities for U.S. citizens to elect to have the law of a U.S. jurisdiction apply to the succession
of their property, to the extent they own property in Europe or to the extent their succession is otherwise subject to
the jurisdiction of one or more of the participating countoiethe EuropeUnion.

2 Major initiatives include thénter-American Convention On Extraterritorial Validity Of Judgments And Arbitral

Awards (Montevideo, 1979and the Inter-rAmerican Convention On Jurisdiction In The International Sphere For

* Most of the material in this paper appeared originally imricle in the October 2009 edition
of Estate Planninylagazine (Thomson Reuters).

** Argentina: DiegoFisore; Australia: David Russell; Austria Friedrich Schwank; Belgium
Jacques MalherbeBrazil: Alexandre Lindenbojm; Canada: Timothy Groudan and Carl
MacArthur; Chile: José Maria Eyzaguirre Garcia; Chindlao Wang; Costa RicaAlejandro
Antillon; Denmark: J rn Quiste; Finland: Sami Tuominen;France: JeanMarc Tirard;
Germany: Christian vamn Oertzen; Hong Kong: Thomas Lee; Indi&ibhu Bakhru; Ireland
Paraic Madigan; Israel:Alon Kaplan and Shai Dover; ItalyAntonia Marsaglia; Japan
Masatami Otsuka; KoreaWoo Taik Kim; Mexico: Luis Gerardo del Valle Torres; Monaco:
William Easun; Nethends Ineke Koele; New ZealarndJohn Hart; PanamaAlvaro Aguilar
Alfu; Philippines: Grace P. Tan; PolandSzymon Gostynski & Jerzy Gawel; Russidaxim
Barashev and Kirill Shcherbakov; Singapo@ng Sim Ho; South Africa Hymie Reuvin Levin
and Gwynneth Bwe; Spain: Florentino Carrefio and Jorge Hernandez; SweBager Persson
Osterman;Switzerland: Edgar Paltzer Taiwan: Nigel N.T. Li, Josephine Peng & J.C. Liu;
Ukraine: Dmitri Seletski; United Arab Emirates: Daniel Greenwald and Rasha Haloub;

United Kingdom: Mark Summers Any errors are of course the sole responsibility of the author.
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countriesseemincreasingly willing to bind themselves to muteachange information and even
assist in enfoiiag each other’s tax laws as well as participate in multghteecurity initiatives
for which “tax evasion” ranks almost equally with mo#aynderingand terrorismas an evil to
be defeated

l. Why A Unified Estate Plais Necessary

Evenbeforetheserecent changes the international climatehereare—and alays have
been -good practical reasons to organize an international estate plan to ensure that all property of
a U.S. citizercould pass, directly or indirectly, under one comprehensiiieor Will substitute.
To rely, without good reason, on multipleil\ is to court disaster: on/ill may accidentally
revoke another; the proper formalities for each relevant jurisdictions may not be followed; lack
of clarity about the situs of particular properties may leave it unclear as to which Will governs
whatproperty. Bven practitioners who focus mainly on domestic planning advise their clients to
hold property outside the state of their domicile through limited liability companies or revocable
trusts. This basic piece of common sense does not cease to applyme crosses the borders
of the United States!

But even more important reasons exist for seeking to integrate an international estate plan

than the dangers of faulty drafting and duplicative estate proceedings

1. The Need to Be Able To Use Trust3he trust is the workhorse of U.S. estate

planning Most applicable exclusion, marital deduction, and charitable deduction planning is
unthinkable without trusts. Lifetimganningtransfers such as QPRTS, GRATS and GRITS and
sales to grantor trusts depeself-evidently on the law of trustdBut many of the most important
countries in the world view trusts differentlyynder German law, transfers tousts under
German Wills violate public policy, while transfers to A@erman trusts under ndberman

instruments incur gift and inheritance tax at the highest marginal tax rates. Switzerland

The Extraterritorial Validity Of Foreign Judgment§l'la Paz, 198% as well as, for the Mercosur countries
(Argentina, Brazil, Paraguay and Uruguay), tiRrdtocol of CooperationandJurisdictional Assistanaen Civil,
Commercial, Labor and Administrative Matters” (Las Lefas, 1992).

® The “Forty Recommendations” ofghFinancial Task Force (established by th& Gummit in Paris in 1989)
include "Measures To BEakenby Financial Institutions and Nefinancial Businesses and ProfessitmmBrevent
Money Laundering and Terrorist Financing” anihstitutional and @her MeasuresNecessary inSystems for
Combating Money Laundering and Terrorist Financing.”
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recognizes trusts but looks through the trust to the underlying grantor or beneficiary for income
tax purposes. The trust is not an institution futlgorporated in ta internal law of any country

in continental Europe, saugechtensteinin none of theseauntries can transfers totaust be
credited toward the share that a surviving spouse and children are required to inhehiefrom
deceasedpouse or parentJgan has trusts but trusts still do not satisfy mandatory inheritance
requirements for surviving spouses and children. England, the birtlgflasaderntruss, does

not have mandatory inheritance hrettradition of the civil code nonetheless, the tareatment

of transfers to trusts under the Finance Act of 2006s not accord with U.S. tax concepfer
example, transfers of English property to a revocable trust may trigger an inheritance tax charge

of twenty percent

But the problems do not stop withe uncesdin status of the trust throughout much of the

world.

2. Discordance Between U.S. Law and Ndrs. Law Most countries in the world

(including many common law countries as well as most erd Sharia law countries) think
very differently hanthe United States about irtgenerational wealth transfers, inheritance,
family and creditor protection, howiNg are made andnplemented Here are some resulting

areas of concern:

€)) Community Property To prepare an estate plan, one must know the

nature and extent of the propefor which one is planning: hdéer the law of ChinaSouth
Africa and Taiwanas well as mostountries in continental Europe and virtually all cowagtin

Latin America spouses own propertyin* community unless they havexpressly adopted
another marital property regime such as separation of properig.m€eans that a married.S.
citizen client maynot have as much property to dispose of as the client thought! Moreover, a
married U.S. citizen from a naemmunity U.Sstate who purchases a residence or a business
in a community propertgountry might effectively be making a gift of ehalf of the property to

the nonpurchasing spouse at the time of the acquisition. This could create significagift).S.
and estateaix issues if the nopurchasing spouse is not a U.S. citizEonversely there may

also besignificant planning opportunities whetlhe purchasing spouse ngithera U.S. citizen

nor a U.S. domiciliary
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(b) Mandatory Inheritance Virtually every country in Lan America,

continental Europe, the Middle East (except Israel) and important msuimirAsia (including
Japan Koreaand Taiwalp require that spouses, descendants and sometimes parents anherit
have a claim to, a portion afr interest intheir decedent’s property, regardless of what the
decedent’swill may provide in countries where Sharia law applies, this requirement can even
extend to siblings. These shares can apply to as mubhneadourths of a decedent’s property
Furthermorelifetime transfersmust often be added back for purposes of determining the value
of the putative feservefor divisionamong mandatory heifs.Shara law, at least as applied in
the United Arab Emirates, forlsdch testator from leaving the “free” portion (etierd) of an
estate to beneficiaries entitled to a shafghe twothirds mandatory portion. Mandatory or
“forced” heirship rules perhaps have the greatest potential for playing havoc with a U.S. estate
plan. Fewcircumstancesan deal a mordevastating low to a typicalplan for a U.Smarried
coupleto defer estate taxes until the death ofgbeviving spouse than a provision of a rndrs.
jurisdictionthat requires a nobkS. citizen spouse or chilevfiether U.S. or nptto inherit large

amounts of property outright upon the death of the first spouse to die.

In parallel fashion, most of the major commonv lgountries such as
England (only in the case of the English domiciligrieseland, Canada, Australia and New
Zealand- allow a Will to be reformed after a decedent’s death to provide for the support of
family membersand care providers who can establish need for -posttem support or an
equitable share ia decedent’s propertyhile China providethat family members who were
supported by the decedent should share in the estate. While not as likely to ruin afsoper

estate plan as mandatory inheritance rules of “civilian” countries, the risks are stifl there.

(© Unlimited Liability. Under the law of Japan, Korea and Taiwan, as well

as many countes in Europeand Latin America, heirs are deemed to inherit property from a

deceased person immediately upon deaithout a common law estate administration (thus the

* In Switzerland, for example, transfers made in the five years prior to death and transfers made with an intent to
deprive an heir of a reserve portion must be added back. Other countries have no necessary limit on the duration of
the “look-back” period.

> That this article looks for ways to protect a U.S. citizen’s estate plan from being defeated by mandatory

inheritance rules or other pegnptive inheritance provisis does not in any way imply that these inheritance rules
are wrong as a matter of policy. Avoidance of the application of these rules, however, is generally required in order
to construct an estate plan consistent with current U.S. property and taptsonce
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distinction between common law “probate” and civil law “succession”) but the coradlahat

heirs assume liability to creditors of their decedent even if the liabilities exceed the value of the
inherited property. Usually, an election can be made to limit this liability to the value of the
assets actually inherited, which then giveserto something akin ta common law estate
administration. But the time limitsh making this election are often very shoxdne month in
Switzerland, three months in Jap&woreaand Taiwan- and failure to make a timely decision is

not easily repaired

(d) Conflicts of Laws Wrapped around all of these issues is the challenge of

knowing with reasonable certainty the law that will apply to a U.S. client’'s testamentary plan in
the first place. Througthe first half of August, 2015hé main optioniave beennationality

with regard to all property (e.g., Austria, Germartigly, Japan Poland, Spain, Sweden,
Taiwan): residence with regard to all property (e.g., Argentina, Brazil, Dennfaritand,
Switzerland) domicile with regard to all property (e.g., Chilénited Arab Emirate’3; situs for
immoveablepropertyanddomicileresidencdor moveablege.g.,Belgium,CanadaCosta Rica,
Frane, Israel,Russia,South Africg; situs for real property and domicile for personal property
(Australia, Canaddreland,New Zealand and the United Kingdom), situs for real property and
shares of companies and domicile for other moveables (e.g., China and Ulsiisddr real
property and nationality for everythirgjse (Monaco) Beginning in midAugust of 2015, &l
countries of the European Union other than England, Ireland and Denmark will make a
decedent’s habitual residence the principal criterion of what law governs a succession while
allowing for a voluntary choice of the law by a testator of the law of thtte’s law of
nationality as an alternative. The diverse ways in whichU&h-courts apply “foreign lawis a

great source of uncertaintypo they apply only the “substantive law” or the “whole Pawif the

whole law, do they accem referral back(“remission”) to their own lavs or a referral to
(“transmission) the laws of a third country?To what extent will they entertain a “foreign court”

or “double remission” approach? Thextworse thing to the derailment of a U.S. estate plan by

® China limits the liability of heirs to the assets of the succession but any renunciation of an inheritance governed by
Chinese law -whether for U.S. tax planning or other reasomaust be exercised within only two months of the
decedent’s death.

" In the United Arab Emirates inheritance matters are subject to the jurisdiction of the religious (Sharia) courts, for
whom civil and common law choig&f-law concepts are relatively novel, and which therefore, in practice, generally
apply Sharia law across the board.
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discordantnon-U.S. property and inheritance rules is the derailment of the plan by a failure to
correctly identify the properlaw of the country that will apply to estate propedy an
unforeseeable change in the “private international law” of the country that has to make that
decision.

(e) Inheritance Taxes Many countries have inheritance taxes, sometimes

with rates of tax that approach and in certain cases even exceed U.S. rates: Belgium, Chile,
Dominican Republic, Finland, France, Germany, Greece, Ireland, Italyan,) Korea,
NetherlandsNorway, Poland,South Africa, TaiwanUkraing United Kingdom, and Venezuela.
Canada and Peru each have income taxes that serve as an inheritance tax suBstibate.
Brazilian states and Swiss cantons also impose inheritancéntanost caes, these taxes would

be appliedon a worldwide basis if &.S. citizen diech domiciliary or resident of the relevant
jurisdiction. hteresting excepti@areChile, whichtaxesnon-Chilean property of a U.S. citizen
resident in Chile if the nofhilean propertywas acquired with Chilean source fundand
Taiwan, which tagsthe nonTaiwareseproperty of a Taiwagsenational While having no
Mexican inheritance tax, Mexicatates have transfer taxes that would apply to transfers of real
property by reason of death.

The estate tax credit for “foreign death taxes” under IB€xtion 2014
covers “foreign” inheritance taxes imposed on “foreign” propertiie rules for determining if
property is “foreign” for creditpurposse generally follow the IRC Section 2105 rulésr
determining if U.S. property owned by a nOrs. person is exempt frobh.S. estate tax because
it is located outside of the United StateBut reliance on the credit is not always satisfactory
because the United States onledits taxes paid to the United States on the property taxed
abroadwhile the country abroad may tax property eligible for the UWn@rital or charitable
deductions. Moreover, the Section 2014 credit does not apply to “foreign” taxes on property
located inthe United States. Some relief for U.S. citizens or beneficiaries in this situation is
provided by “modern”’U.S. estate tax treaties with such countries as France, Germany,
Netherlands and the United Kingdom and by the Income Tax Treaty with Canadéoldené
estate tax treaties with Finland, Greece, Ireland, Italy, Japan, South Africa and Switzerland may

also afford protection depending on the circumstances. But there is neatghprotection for
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U.S. citizens who reside in sudountrieswith significant worldwide inheritancetaxes as

Belgium, Chile, Korea, Philippines, Poland, Turkey, Ukraine and Venezuela.

. How To Create A Unified Estate Plan

This article focuses on a strategy of converting a client’'sth& property into U.S.
property ly employing a U.S. entity particularlya U.S. limited liability company o hold all
non-U.S. property owned by a U.S. citizen domiciled in the United States and, in some instances,
all U.S. as well as neb.S. property owned by a U.S. person domiciled abroad. The purpose is
to unify a U.S. dizen’s estate plan so that U anning documentwiill govern all nonu.S.
property and minimize as much as possible the ability of discordantf®rproperty and tax
rules to undermine the integrity of the U&state plan. As discussed below, the first step in
internationalplanningfor U.S. citizens should be to consider this “holding company” approach

and then to supplement it with other measures to the extent that it cannot stand on its own.

1. Characteristis of the Limited Liability Company A limited liability company

has great legal and tax flexibility under U.S. law. From a tax perspective, acvge LLC is
completely disregarded for U.&x purposes (absent an election to be treated as a coopdrat
and, if there are two or more owners, treated as a partneirshife @bsence of an election to be
treated as a corporatipnThus, one can avoid the twiered system of taxation associated with
C corporations and also the exclusion of the undeglyssets from cost basis “sigp’ at a
shareholder’s death, which, absent careful planningy preclude underlyingassets of &
corporation as well as assets of a C corpordtiom this important benefit. In the case of a
multi-member LLC, the abiljt to make a basisstep up”election under IRC Section 754 also
allows persons who inherit membership intesestmeasure of tadeferralwith respect to sales
of LLC assets after a decedent’s death

2. Effect of a Unified Plan: Results frointernational Estte Planning Surveyin

preparation for this article, a survey wamductedamong leading nokk.S. succession and tax

law counsel in some of the most important countries with which U.S. citizens own property or
live, including Argentina, Australighustiia, Belgium, Brazil, Canada, ChileChina,Costa Rica,
Denmark, Finland, Fance, Germany, Hong Kong, Indilgland, Israel, Italy, Japan, Korea,

Mexico, Monaco, Netherlands, New Zealand, &aa, Philippines, Polandussia,Singapore,
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South Africa, Spain, Sweden, Switzerlan@wan,Ukraine United Kingdom and United Arab
Emirates® On the basis of this survey, it appears that effectively converting the.Sorassets

of a U.S. citizen to U.S. assets by interposing a U.S. LLC between the & aitd the non-

U.S. assetsften reduce or even eliminatethe applicability of norJ.S. property, succession
and tax law principles that would interfere with the smooth application of the U.S. citizen’s
estate plan. Whette use of a U.S. holding company does not aftomiplete protection from
discordant nonJ.S. inheritance and tax rules, the U.S. estate plan can still be protected by
assuring that favorable ndnS. choice of law principles are fully exploited, utilizing pre
mortem and posinortem renuniations in the norJ.S. jurisdictions, having all heirs join in an
inheritance or succession agreement enforceable in the United Stafes,carefully drafting

the dispositions under the U.S. planning documemencourage maximum cooperation by the
hers with the U.S. citizen’s estate plan.

@ Permissibility of Transfers of Neb.S. Assets to U.S. LLC Of the

jurisdictions surveyed, Australia, BelgiuBrazil, Canada, Chil&Zosta Rica, Denmaykinland,

France, Germany, Hong Kong, Irelandsrael, Italy, Japan, Korea,Mexico, Monacq
NetherlandsNew ZealandPanamaRussia,Spain, Sweden, the United Kingdplikraine and

the United Arab Emirates generapigrmit a home owned by a U.S. citizen to be transferred to a
U.S. LLC. Transfers of a home in Auslia require the approval of the Treasurer (easily
granted); transfers of rearoperty in areas near the borders of Argentind Brazil require
administrative approvalneither individuals nor no@hilean entities can own real property near
Chileanborders In Costa Rica, the LLC would need to appoint a legal representative to act for
and represent the LLC before the Costa Rican public regstdy all other Costa Rican
legislation related to real property must be duly followed. Administrative apprevalso
requiredfor transfers ofreal property near Mexican borders or the Mexican ¢@dsth must
generallybe held in the first instance byMexican trust orif for commercial purposedy a
Mexican entitywhose corporate parent can bg@a LLC. Transfers of homes in Austria require
provincial approval, which are revieweadore intensivly in the Alpine regions Denmark
imposessome restrictions on transfers to red-entities transfers of homes in Korea require a

report to a government burealn Poland, an official permit would be required, with evidence of

8 Copies of the survey, responses and related correspondence are on file at the offices of Phillips Nizer LLP.
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the LLC’s ownetrs ties to Poland A U.S. LLC, like any other norRhilippine personmay
effectively hold only an interest in a condominium, as longlaisippine persons own at least
60% of the property To own real property in South Africa, a U.S. LLC must interpose a South
African company. A U.S. LLC canngenerallyown a home in Chinavithout establishing a
representative office in Chipa relatively easy hurdle to overcomiterpositon of a Hong
Kong or a Singapore company could alsoconsidered. As to Singaporee tapproval of the
Minister of Law is required other thdar apartmerg in buildings governed by specific Planning
Act schemes.For Taiwan, e ability of a U.S. citien to own noragriaultural real property-

and, thughe ability to transfer ito a U.S. LLG—depends on whether the U.Stizen’s home
state permits Taiwan citizens to own property in that tdparently the case in 43 states)
Transfers of homes in $&erland and India to a U.S. LLC are currently more difficult because
of general limitations on foreign ownership of real estate.

All the surveyed countries permit transfers of tangible property owned by a U.S.
citizento a U.S. LLC, on condition thavorks of art are not “national patrimahyltaly), “of
historical significancé (Poland) subjectto a state option to purchase unique works of art
(Denmark) A U.S. LLC may own works of “cultural value” located in Russia or Ukraine but

may not be able to ave the works permanently outside of either country

The great majority of the surveyed jurisdictions permit transfers of business

interests owned by a U.S. citizen to a U.S. LUEG Argentina, Brazil, Japan, Korea and Ukraine,

a U.S. LLCowning a loch companywould have to register the U.S. ownership with local
authorities and a government permit is often required in the case of Pdfaad).S. citizen
residesin South Africa, transfers of daith African business interests would be subject to
approval by the foregn exchange authority (“ExCon”) Transfes of shares of certain
commercial and professional Monacompaniegequire government consent. While there are
no express provisions of Russian law prohibiting Russian ownership of Russian mess
entities, the September 1999 legislation on foreign investmmerst be followed. Taiwan
permits transfer of Taiwanese companies upon approvad business plan byaiwan’s

Investment Commission
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(b) Impact on Nond.S. Community Property Of the survegd countries,

each of BelgiumBrazil, Chile, China,Costa Rica, Denmarlgrance, ItalyMexico, Netherlands,
Philippines,Russia,South Africa, Spain, Sweden, Switzerlaand Ukraine hasome form of
community property as its default regime for regulatimpperty ownership by spouses.
However, in some countries such as BelgjuBweden and Switzerland, local community
property rules generally apply only when at least the U.S. citizen spouse and sometimes both
spousesesidedin the country at the time @harriage or when the propemyas acquiregin the
Philippines, the rules do not apply if both spouses arePmaippine citizens even if Philippine
residents. In a number of countriesncluding Chile (real estate only)ltaly, Russia,South
Africa, Sweden(real estate onlyand Taiwanthe consent of both spouses appeatsetrequired

to effect the transfer of community propertyatoLLC. Even with such consent, the community
propertyregimemay simply adhere to the U.S. LLi6terestsfor which the nond.S. property
was exchanged, at leastdammunity property stasdike California, New Mexico or Texaand
states such as New York that haasopted the Uniform Community Property Rights at Death
Act.

(© Impact on NorJ.S. Inheritance RegimesOf the sirveyed countries, all

but Indig Israel and South Africar( the latter two countries, save for an exception for spousal
maintenance have at least some rules regarding inheritance thatnaomsistent withU.S.
inheritance rules Here,one mustarefuly consider whether thg.S. citizen willbe considered

by aU.S. jurisdiction to be itdomiciliary andwhetherany nond.S. jurisdiction might consider
the U.S. citizen to bas domiciliary or resident.One musitalso considerwhetherthe nond.S.

propety was first acquired by the U.S. citizen personally or by the LLC.

0] Effectiveness of Transfers to U.S. LL@ transferto a U.S. LLC

of propery with a situs in a not).S. jurisdiction owned by a U.S. citizeonsidered by that
samejurisdiction to be domiciled or resident in the United States appears to pffatettion
from the application of discordaninheritance rulesn the following jurisdictions: Australia,
Belgium, Brazil, China (excejng real property and business interests), Costa Rica, Denmark,
France, Germany, Ireland (possibdxceptingreal property), England and Wales, Mexico,

°In Costa Rica, community property rules only become effective upon the dissolution of a marriage or civil union.
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Monaco,NetherlandsPanamaPoland (as long as the transfer is a sale and not a gift), Russia,
Switzerland (except for real propertyflaiwanand the United Arab firates™® In addition to

the protection afforded in these countries, protection appears tffdreled by all of the
countries just mentioned as well as in the following jurisdictions when the propéifitgtis
acquired by the LLC rather than by the Uizein Canada, Finland, Ireland (for real property as
well), Italy, Japan, Philippine$olandand Sweden. As a practical matter, transfers of property
to a U.S. LLC with a situs in other jurisdictions that have mandatory inheritalesemay still
afford protection in these jurisdictions because judicial proceedimigieh are not common in

the administration of a successiomay be required to enforce these rules on property not owned

in the decedent’s own name.

In the case of a U.S. citizen domiciled or residenta nonU.S.
jurisdiction the protection afforded by a U.S. LLC is oftless, especially if the situsountry
appliesthe law of domicile or residence to the inheritance of intangible assets, because the
inheritance of the U.S. citizen’s LLiGterest would thebe governed by the law of the nahS.
country where the U.S. citizen is considered most likely domiatecksident But here, local
“private international law” may hel@®witzerland allows a no8wiss national, even if a Swiss
resident, to elect to have national law apply to Swiss as well asSniss property! Eachof
Poland,Spainand Swedenappliesnationalitylaw to its residentdut doesnot necessarilyapply
its own law everwhen nationality lavwwould deferto the law of reglency(technically, “accept
remission ofrenvoi "), so that U.S. lawauld still apply to all property of a Spanish or Swedish
national even Spanish or Swedish real propetfy In the case of Italy, which follows the
nationality principle but acceptemission, a U.S. citizen may be ableatthieve the same result
by directing in his or her Will thaemission should naipply.'® Transfer of Brazilian property
owned by a U.S. citizen residing in Brazil to a U.S. LLC would cause Brazilian rules not to apply
to it.

10 As notedabove, jurisdiction over inheritance, in the UAE, is lodged in the Sharia courts and these courts

may be more easily persuaded to ignore the formal rules of UAE “secular” law.
1 Belgium has a similar rule as long the law of nationality cannot deprikeianf a reserved portion.

12 For a helpful discussion of the relevant Spanish case law, see David Hayton, European Succegstmribaw
at 456457.

13 See, Article 13, Law of May 31, 1995, No. 218, discussed by Hayton, &32317This should be ¢hcase where
the relevant U.S. jurisdiction would not accept remissioeni/oi’ ) or would otherwise honor such a provision.
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(i) Supplemental Measuredn cases where a transfer of local assets

to a U.S. LLC does not completely exempt the property from local inheritancethgesnsfer

may help accomplisthe desired result. In some jurisdictionsnsfers of “resrve” property to

a U.S. LLC would be voidable but not voidn rmhanyjurisdictions, an heir who claims to be
disadvantaged by a preertem transfer must take affirmative steps to assert claageinst
transfered propertyin the courts of that jurisdictio In Argentina, for example, eourt may
consider such circumstances as whether the transfer to the LLC was for adequate and full
considerationwhen the assets werbBrectly acquired by the LLC, an Argentine coigtless

likely to set aside the transferln some jurisdictions, a court may also take into account the
degree to which, as a practical matter, the disposition of the assets of the LLC in a U.S. citizen’s
testamentary plan are as generous thi@n as the enforcement afmandatory heirshiphare

would be

When a transfer afionU.S. assetdo a U.S. LLC doesot afford
unquestionable protection from local inheritance rules, a seuhéven a thirdlthe of defense
should be applied,” such as agreement bihe beneficiaries of the US esiaghds a condition to
their inheriting under the U.S. planotto challenge any of the transfers to the U.S. ldd€to
require that the transfers be added back in any local “reserve” calcwdatiotosign any local
instrtuments of renunciation that mag hecessary to fulfill this purposé Most countries
surveyed haveprovisions for postmortem renunciation of statutory shares and several
countries—Austria, Denmark, Finland, Germanyoland, Sweden, Switzerlarashd Taiwanr—

even allow for premortem renunciations of forced or mandatory inheritance shares.

An even stronger line of defense would be to include_an in
terroremclausein the U.S. Will that would disinherit any beneficiary who chose to try to enforce
rights under nonJ.S. law thatviolate the ewte plan. An alternative, especially states that

disfavorin terroremclauseswould be to conditiotegacies undea U.S. Will, whether outright

14 A renunciation of forced heirship rights generally serves a different purpose than a “qualified disclaimer” under
U.S. tax cacepts. Presumably, in most instances, the consideration for renouncing a forced heirshigsuiglhy -

asset protection and the discharge of moral as well as legal obligations to family memiessitisfy the IRC
requirement of “full and adequate consideration” to avoid any U.S. gift tax liability.

15 Russia only allows for renunciation of property inherited through thecoopulsory or “free” share and
beneficiaries of a renunciation must generally be those eligible for mandatory sharesfrenotincing party.

1078782.4 12



or in trust, on cooperation in the pesbrtem implementation of the U.S. plasuch conditions
should be enforceable in atyS. jurisdiction (except possibly Louisiana) the basis thad
beneficiarywould haveno legal right to comped legacy from the decedent and therefore the
decedent can impose any condition tha¢s not violate public policy. Conditional bequests are
not generally contrary to public policy in the United States and it is U.S. courts to which estate
fiduciaries as well as beneficiaries of a U.S. citizen would be looking to enforce the terms of

U.S.planning documents

(d) Impact on Unlinited Liability. Of the surveyed countries, the following

provide that persons who inherit propefitym a decedent generaligherit unlimited personal
liability for their decedent's unsatisfied debt&rgentina, Austria, BelgiumChile, France,
Germany, Italy, Japan, KoreaNetherlands,Poland, Spain, Switzerlancand Taiwan Some
countries—including Belgium, Germany, lItaly, Spain, Switzerlarehd Taiwar—do not apply

this principle if, under their choice of lawles, their own law does not apply a deedent’s
succession Thus, the efficacy of a transfer of assets in any of these jurisdictions to a U.S. LLC
would depend on the extent to which such a transfer would ptoeetssets from the reach of
the inheritance rules of that jurisdiction.

(e) Impact onInheritance Taxes Of the surveyed countries, the following

imposemeaningfulinheritance or inheritaneeelated taxes: Belgiunfregional) Brazil (state
level), Canada(deemed capital gains tax), Chil@enmark,Finland, France, Germany, Ireland,
Italy, Japan, KoreaMonaco (not on transfers to spouses, descendantsascehdanjs
NetherlandsPhilippines(“estate tax”) Poland,South Africa, SpainSwitzerland(cantonalwith
total exemption for spouses and exemptions or low rates for descgndamtan, Ukraine and

United Kingdom

0] U.S. Citizen “Domiciled” or “Resident”in the United Statedt

appears that transkeby a U.S. citizen of assets located in the following jurisdictions to a U.S.
LLC shouldcause the assets not to be subject to thaddjetion’s inheritance taxes, at least if
the US citizen is not considered by that jurisdiction to be its domiciliargsadent(or, in the
case of Taiwan, a nationalBelgium, Brazil (unless an heir is a Brazilian resident the

transferred assets ameainly real estaje Canada,Chile, Denmark,Finland (unless heir is a
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Finnish residentor asset is Finnish real estate or Finnish real estate conmpuangs), France

(only for moveable assets), Germamg (ong as the LLC qualifies as a corporationGerman

tax purposesand anheir is nota German residentireland (as long as an heir is not an Irish
resident), Italy (if interests in the LLC are not solely owned by the decedent), Japan (unless an
heir is a Japanese resident), Korea (but subject to a “clawback” for some transfers made within
the previous five years), Monaco, Netherlands (as long as the assets of the hbCcdasist
principally of Netherlands real property), Philippin€gland,South Africa, Spain (in certain
cases for immoveable sets onlyas long as an heir is not a Spanish res)d@iaiwan, Ukraine

(as long as an heir is natUkrainian resident) and the United Kingdonthe same exclusion
appears tapply tolocal real property transfer taxea the inheritance of Mexican real property

As explained abovehe U.S. estate credit undé&C Section 2014nay be useless if there is no

U.S. tax against which to apply the nors. tax payment. When there is a U.S. tax, the effective
nonU.S. tax rate on the ndd:S. property may bdigher than the effective U.S. rateBy
removing the property from taxation in the ndrs. country, one may be able to avoid the non-

U.S. taxentirely.

(i) U.S. Citizen Residing AbroadThe estate of |.S. citizen residing

in one of the abovenentioned countries could be subject to inheritanceoteall property,
including U.S. property. A beneficiaof that U.S. citizen who resides in one of these countries
other than Brazilcould be subject to inheritance tax on inherited U.S. property as well as
inherited property located in that country. As mentioned above, the Section 2014 credit does not
cover nond.S. taxes on U.S. property and theitdd Satesdoes not have estate tax treaties with
many countries, including, of the surveyed countries that mleritancesBelgium, Chile,
Denmark,Korea, Philippines,and Ukraine. DenmarkChile, Koreaand te Philippines hae

their own foreign death tax credjteach of which measuregppears to effectively provide a
credit against locatax for the U.S. estatiax on U.S. propertyBelgium gives a credit for non-
Belgian taxes on noBelgian real property. For countries litee Ukraing in order to claim the
benefit of the Section 2014 credit for noNS inheritance/estat@axes on U.S. property, one may
haveto consider placing the U.S. assets in a spédkling company organized undéetlaws

of the country where &.S. citizen resides order to convert the U.S. assets in to kb8-
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assets eligible for the credft. The special holding company couldlidtie owned by the U.S.
LLC at least as long as the U.S. citizen is the only member of the LLC, thus preserving the unity

of the estate plamnd the jurisdiction of &.S. court ovethe administration of all estasssets.

3. Income Tax IssuesAs mentiond earlier, a decision to adopt a strategy of

organizing all norld.S. assets of a U.S. citizen to a U.S. LLC can only be made after taking into
accountall U.S. as well as neb.S. tax consequences of the transfers and the tax treatment of
the U.S. LLC oncehe transfes have been completed. Fron&. tax point of view, the U.S.

LLC would be disregarded as long as the U.S. citizen is the sole @wasra partnership if
there are two or more ownerabsent a cheethe-box election to the contrary. Amortge
surveyed countries, the LLC would or could be treated as atlpasgh entity in France and
Switzerland, much as in the United States. Germany looks to several different factors to
determine if an entity should be taxed as a corporation or asrenséip The limited liability
feature of the LLC makes it more likely to be treated as a corporation but placing a limit on the
duration of the LLC might help to avoid that result Similar considerations may apply for

Austriaand Korea

(@) When LLC Is Teated as Corporation under NOS. Tax Rules In the

following countries, it appears the LLC would be taxed as (or lik@ramanent establishment at
corporate tax ratesArgentina {or income from Argentine real estatéustralia, Austria for
income from Austrian real estate)Belgium, Brazil, Canada,Costa Rica, Denmarkirance,
Germany, Netherlanddreland, Israel, Japan,Russia, South Africa (with respect to South
African business interests), Spain (dependingnature of activities in Spainpwealen Ukraine

and the United KingdomIn the case of a solelywnedLLC classified as a corporation by the
non-U.S. jurisdiction,the United States disregards the foreign characterization of the LLC as
much as it does its US status as a separate legal eAs a result, the taxes paid by the LLC to
the nonW.S. jurisdictions should be treated as paid by the U.S. citizen owner and therefore fully

creditable against the U.S. citizen’s taxes on the same income. If the LL@dradhan one

18 Under Article 25 of the Ukraine Income Tax Treaty, which governiypédis of taxes, Ukraine should not impose
higher inheritance taxes on a U.S. person holding Ukrainian property than it does on a Ukrainian person.

" To avoid the pplication of Germany’s forced heirship rules, however, it is advisable for the LLC to be treated as
a corporation.
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member, the noik).S. taxes should be similarlgllocated to the LLC members for credit

purposes.

However, other issues need to be considefed:example, if a country
taxes the U.S. LLC at a higher rate of taxation than that to which a U.S. citizen or the members
of anLLC is subject, there could be an additional cosbrpGrate rates of tax in most of the
surveyed countries do not exceed 35% but withholding or similar taxes on dividends and
distributionsimposed by jurisdictions such as Germany, South AfricaSpaincould push the
effective tax rate above U.S. ratesless, as is the case with Chile, the corporate tax is credited
against the withholding taxExcesdoreign taxshould not be creditable against U.S. income tax
unless the U.S. citizen hashernon-U.S. sourceincome that is taxed at a loweate than the
U.S. tax in the same yearnaeligible carry-over year® The imposition of a VAT tax by a
jurisdiction such as the Ukraine could also push the effective taxabatee 35% and, in any

event, VAT tax $ not generally creditable for U.S. income tax purposes.

(c) Coping with Possible Nobl.S. Capital Gains TaxesSome countriesiay

impose a capital gains tax on the transfer td.8. LLC of real property that the U.S. citizen
acquired in his or her own name before transferring the assets to the th&Se include
Argentina (nominal ratef 1.599, Australia(but not if U.S. citizen is only shareholde®anada

(if the LLC is treated as a corporatip®hina, Denmark (except for a home), Finlaritance,
Germany, Ireland,apan, Philippines, PolanRussia,South Africg Spain Sweden, Switzerland
(cantonal)and Taiwam® A transfer of real propertjn Italy or Monacowould incur various
registrationor transfer taxes and duties but no gains tax. A transf&@pahish real property

would be subject to transfer and stamp duties of 7%. A transfer of Brazilian real property would
incur a transfer tax of 2% to 6% but no capital gains tax as long as the property transferred to the
LLC is capitalized at cost rather thamarketvalue Netherlands impose&d transfer tax and

18 Note that some countries, such as Belgium, Germany, Ireland and the United Kingdom (when the owner is a

U.K. resident) may tax refitee use of a home owned by a U.S. LLC that is treated as a corporation on an imputed
income basis.

% The mention of France and ltaly in this sentence prescinds from the argument suggested in Part 11(3)(a) above
(especially material to which Footnote 17 itaahed) that, under the recent Protocol to the United Statese

Income Tax Treaty and the recent United St&pain Competent Authority Agreement, taxing a transfer by a U.S.
resident of an interest in French or Spanish real property to a U.S. LIu@ siat give rise to French or Spanish
capital gains tax because such a tax would be inconsistent with thetlpasggh” nature of the U.S. LLC under

U.S. tax law.
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Singapore and Hong Kong impose stamp dutiesf up to 3%and 3.75% respectivelyit cannot

be emphasized too much thatvmtually all these instances no such capital gains or transfer
taxes would be imposed if the nod:S. real property were purchased directly by the LLC. The
transfer of business assets of some countries to a U.S. LLC may also incur gains or transfer
taxes, including interests in Canad@enmark, Philippines and Sweden. Agai initial
acquisition of such nebl.S. business interests by the U.S. LLC would avoid these taxes.
Contribution of retail or industrial real property in Mexico, assuming no capital gaes da
incurred byvirtue of the United StateMexico Compeent Authority Agreement, may still give

rise to a 15% value added taxhich, with proper planning, may beligible for a subsequent

Mexican credit or refund.

If one is dealing with a jurisdiction with which the United States does not have an income
tax treaty or the relevanteaty does not adequatedgldress the tax treatment of p#s®ugh
entitiesownedby U.S. persons, a transfer of nors. assetd¢o a U.S. LLC by a U.S. citizen
may trigger a nond.S. gains tax that will not be an event of recognition {bS. income tax
purposesand therefore,no U.S. income tax credit for the foreign tawould be currently
available. In that event, onecould consider having the U.S. LLC form a whaelbyvned
subsidiary in the not.S. country. Since the LLC is a disaeded or pasthrough entity, the
contribution of the notJ.S. assets to the nahS. subsidiary would triggdd.S. capital gains
tax against which the capital gains tax paid to the-W@ country could be claimed as an
income tax credit. The cost basws gains tax purposes would have bestefiped upin both
countries to the value othe date of the transfer. Once the transfer was complete, the U.S.
citizen or LLC could make an election to have the subsidiary treated for U.S.entzom
purposes as a partnerskdpd any subsequent sale of the property could thentaxed in both
countries at the same time with a parallel increase in basis and a U.S. credit for the tax paid to the

other country?®

2| wish to acknowledge the contribution of my partner, Tiberio (“Tibi") Schwartz,etdhimking reflected in this
paragraph. In some cases, payment of thelh&-gains tax when no U.S. credit is available may still be tax
efficient where a not).S. country has no special exemption fdrS. capital gains tax on real property passing at
deathand no “stepup” in cost basis. The U.S. citizen would be effectively gmging the nofU.S. gains tax that

heirs would have to pay upon a sale of the property after the U.S. citizen’s death, with funds that would otherwise be
subject to U.S. estatax on the U.S. citizen’s death.
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4, Alternative Holding Entities If it is determined thatising a wholly owned U.S.

LLC as a holding entity would have adverse capital gains tax or other tax consequences, serious
inquiry should be made about the utility of a partnership, including a limited partnership as a
holding entity, to accomplish the tay estate planning objectives for which this article
advocates. The use of partnership to accomplish ésigitrappears to have some pramis

Austria, Ireland and the United Kingdom and may, with appropriate adjustmentsimather

jurisdictions & well.

For property located in aommon &aw jurisdiction, the trust may be another
alternative but, at least in the United Kingdom, there may be a mismatch between the U.S. and
U.K. tax ruleseven more serious thamith an LLC. The statuf trusts in China, Japan and
Korea deserve monitoring. A U.S. trust midlet able to act as an owner of property in civil
law jurisdictions that have ratified or are expected to ratify Hague Convention on the
Recognition of Trusts (Italy, Luxemburg, Monadgetherlands and Switzerland)s well as
countries such alustria, Belgiumand France, which, in their internal law, noscognize trusts

organized in ammon Aw countries as having legal status.

1. Final Word -When More Than One Will Must Be Used

In some asesprganizing the disposition of all the nthS. assets of a U.S. citizen under
one Will or as part of a U.S. holding entityay not be feasible. Bke real property in Italy:
heirs of Italian real property are exempt from ltalian capital gains taxhensale of the
property?> If the heirs are U.S. persons, there will be no U.S. gains tax emagtem
appreciation. Transferring the Italian real property to a U.S. LLC might jeopardize the Italian
gains tax exclusion. In this caghe U.S. Will could still direct the disposition of the Italian
property evenif Italian court proceedings would be required to enforce the Will. As already
noted,ltaly is one of the few “civilian” countries that have ratified the Hague Convention on the

Recognition of Trusts transfer ofitalian real property to a testamentary trust under.a. Will

A Israel has a similar exemption for the sale of inheritance on Israeli real property interests used as a

residence.
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may be feasible if the U.S. Will directs that U.S. law should apply andIthalgt should not

“acceptremission’ %

In the eventecognition of the U.S. iWin a nonU.S.jurisdiction would be difficult oma
non-U.S. jurisdiction would apply its own law and thereby endanger the dispositions under a
U.S. will, the measures identified above ‘@&econd lins of defense” such as inheritance
agreements, nob-S. inheritance reumnciations,in terrorem clauses ancbnditional bequests
must play a primary rojesven if resort to a nod-S. will must be made Greatcare must be
taken to ensure that any nbhS. will is properly coordinated with the U.S.illv U.S. clients
need to clearly understand that U.S. counsel must be consulted when any property is acquired
abroadand when any nobk.S. testanentary instruments are executeds emphasizeadbove,
the effectivenss of a U.S. holding company strategy is ofggeater when the 8. entity has
made the initial acquisition of ndd:S. propertyand, in such casesgsort to a notJ.S. will
shouldnot be necessaryBut, whatever the circumstances, aeguisition of norJ.S. property
and any execution of a ndh-S. will mustalwaysinvite review of the U.S. vill and revison and

re-executon of the U.Sestate planning documerdfter the noflJ.S. transactions are complete.

- March, 2015

22 5ee Section Il (c)(i) and footnote 12 above.
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