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PROCOPIO, CORY, HARGREAVES &
SAVITCH LLP

525 B Street, Suite 2200

San Diego, CA 92101

Telephone: 619.238.1900

Facsimile: 619.235.0398

Attorneys for Plaintiffs Alberto Aroeste and
Estela Aroeste

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA
ALBERTO AROESTE and Case No. '22CV682 AJB KSC
ESTELA AROESTE,
COMPLAINT FOR ILLEGAL
Plaintiffs, EXACTION
V.

THE UNITED STATES OF AMERICA,
DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,

Defendant.

CIVIL ACTION COMPLAINT
Plaintiffs, Alberto Aroeste and Estela Aroeste, by and through Plaintiffs’

attorneys, hereby bring this civil action complaint against the United States of
America, Department of the Treasury, Internal Revenue Service, for the return of
funds paid by, but illegally exacted or taken from the Plaintiff in contravention of a

statute of the United States.

CASENo. _
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PARTIES

1. Plaintiff Alberto Aroeste (“Alberto”) is 86 years old, a Mexican citizen,
and full-time resident of Mexico during his lifetime.

2. Plaintiff Estela Aroeste (“Estela”) is 81 years old, a U.S. citizen since
2011, and a full-time resident of Mexico during her lifetime.

3. Plaintiffs Alberto and Estela (together “Plaintiffs or “Aroestes”) have
been married as husband and wife since 1959.

4. Plaintiffs’ full-time address and principal domicile is Fuente de Neptuno
#27, Colonia Lomas de Tecamachalco, Naucalpan, Estado de Mexico, C.P. 53950,
Mexico.

5. Defendant is the United States of America, Department of the Treasury,
Internal Revenue Service (“IRS”).

VENUE AND JURISDICTION

6. This Court has jurisdiction over the subject matter of this action pursuant
to 28 U.S.C. § 1346(a)(2) and 28 U.S.C. § 1355(a).
7. Venue is proper in this district pursuant to 28 U.S.C. §§ 1391(a) and (b).
8. Notwithstanding the Aroestes’ permanent home in Mexico, venue is
proper in this district by reason of the U.S. tax and information reporting compliance
considerations underlying Defendant’s illegal exaction, as well as the Aroestes’ closest
connections to the United States, were at all relevant times — and continue to be —
centered in Southern California. Specifically:
a. the Aroestes’ original U.S. income tax returns for the two years at issue

(i.e.,, 2012 and 2013) were prepared by a tax professional in Los Angeles,

California;
b. the Aroestes received and acted on the advice of a former U.S. tax
attorney whose practice is located in San Diego, California, to enter the

IRS’s 2014 Offshore Voluntary Disclosure Program (“OVDP”), the

2
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Aroestes’ opt out from which program (subsequent to the advice of new

U.S. tax counsel also located in San Diego, California) initiated the IRS

Examination that eventually led to the illegal exaction at issue;

. the main office of the Aroestes’ current counsel for U.S. tax advice and

estate planning since 2016 is located in San Diego, California, which
office the Aroestes have travelled to and continue to visit in-person for
consultations related to the illegal exaction at issue in this case,
sometimes with difficulty given Alberto and Estela’s current health

conditions;

. the IRS agreed and traveled to, then obtained all-day, in-person testimony

from the Aroestes on November 20, 2019, at the same main office of the

Aroestes’ current U.S. counsel in San Diego, California;

. San Diego, California is where the Aroestes have requested trial before

the United States Tax Court for each of Alberto’s and Estela’s separate
petitions for redetermination of deficiency noticed by the IRS for the tax
years 2012, 2013 and 2014, United States Tax Court Docket Nos. 13024-
20 and 15372-20;

. the IRS’s local counsel assigned to respond to the Aroestes’ United States

Tax Court cases, Docket Nos. 13024-20 and 15372-20, is located in San

Diego, California;

. the Aroestes’ Penalty Payments (as defined below) to the IRS, which are

the subject of the illegal exaction at issue, were issued in the form of two
cashier’s checks that the Aroestes obtained in person in San Diego,

California, and remitted to the IRS from San Diego, California;

. the Aroestes’ Claim for Refund (as defined below) of the Penalty

Payments was sent from San Diego. California;

3
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1. not coincidental with all foregoing considerations, the San Diego,
California area is where the Aroestes currently travel and spend most of
their visits to the United States, because the couple’s son and his family

reside in the San Diego, California area;

j. the Aroestes have a family network of support in San Diego, California,
which is highly important for them because of their advanced age and
health concerns; and finally,

k. venue is proper in this district because Estela is currently seeking periodic
maintenance treatments for lymphoma, a type of cancer of the lymphatic
system, and also suffers from high blood pressure and osteoporosis which
limits her mobility, so the Aroestes’ familiarity with, and family

connections 1n, the San Diego, California area make this the most

convenient venue for the Aroestes to currently travel from Mexico City
in order to have the requisite family and physical support for purposes of

oral testimony.

PRELIMINARY STATEMENT

0. This action concerns an illegal exaction in the sum of $6,000 comprised
of both: (i) $3,004 that Alberto has paid towards the $100,000 that the IRS erroneously
and purportedly “assessed” against him individually for the non-filing of a Report of
Foreign Bank and Financial Accounts (“FBAR”) for the years 2012 and 2013 pursuant
to 31 U.S.C. § 5321; and (i1) $2,996 that Estela has paid towards the $27,000 that the
IRS erroneously and purportedly “assessed” against her individually for the non-filing
of an FBAR for the years 2012 and 2013 pursuant to 31 U.S.C. § 5321. The $100,000
that the IRS erroneously and purportedly “assessed” against Alberto individually for
the non-filing of an FBAR for the years 2012 and 2013 and the $27,000 that the IRS

erroneously and purportedly “assessed” against Estela individually for the non-filing

4
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of an FBAR for the years 2012 and 2013 are collectively referred to here as the “FBAR
Penalties.”
10.  The Aroestes are a retired couple, in increasingly frail health, who are and

have been during the entirety of their lives, Mexican citizens and residents of Mexico

for income tax purposes, with a permanent home in Mexico, center of vital interests in
Mexico, and personal and savings accounts in Mexico, which accounts, from the
couple’s perspective, are domestic accounts in Mexico.

11.  Yet, incredibly, with regard to Alberto’s supposed individual FBAR
filing requirement for the years 2012 and 2013, the IRS’s Examination Division (the
“Examination Division”) and IRS Appeals Division (“Appeals Division”)
determined after their respective 3-year audit (the “Examination”) and follow-on 18-
month review and deliberation (“Appeals Review”) that Alberto was a “United States
person” for income tax purposes, despite Alberto’s full-time residency in Mexico, and
therefore responsible for filing FBARSs in the first place.

12. Also, incredibly, with regard to Estela’s individual FBAR filing
requirement for the years 2012 and 2013, the Examination Division and Appeals
Division after the same protracted Examination and Appeals Review that Estela, even
though she became a naturalized U.S. citizen in 2011 primarily for the purpose of
facilitating travel to visit family in California, were unable to find reasonable cause
for not filing FBARs for the years 2012 and 2013 for her personal and savings accounts
in Mexico, which she jointly held with Alberto.

13.  Further, based on the Aroestes’ current information and belief, the IRS’s
notices of purported assessment of the FBAR Penalties neither afforded the Aroestes
adequate procedural due notice, nor, as required by law, were such FBAR Penalties
recorded by the IRS, before the limitations period to assess such FBAR Penalties had

run.

5
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14.  Furthermore, assuming the FBAR Penalties purportedly assessed against
the Aroestes were somehow valid (which they were not), the plain language of the
applicable statutes and regulations, as well as prior precedent in the United States
Circuit Court of Appeals for the Ninth Circuit, demonstrate that only one non-willful
civil penalty may be imposed on each of the Aroestes for their failure to timely file an
FBAR. Accordingly, under the Examination Division’s own determination (and the
Appeals Division’s sustention of the same), Alberto and Estela should each only be
subject to one $10,000 FBAR penalty for the year 2012 and one $10,000 FBAR
penalty for the year 2013.

15.  Upon receipt of the Appeals Division’s sustention of the erroneous
“assessment” of the FBAR Penalties, the Aroestes submitted two FBAR penalty
payments totaling $6,000 for the calendar years 2012 and 2013 (the “Penalty
Payments™), and then claims for a full refund of the same Penalty Payments, which
are pending this Court’s adjudication of the IRS’s erroneous determination against the

Aroestes.

OPERATIVE FACTS

Alberto’s and Estela’s Personal Background

16. In 1936, Alberto was born in Mexico, where he was raised, went to
school, started his professional career, and got married to Estela in 1959.

17.  Alberto has always and only been a citizen and resident of Mexico.

18. In 1941, Estela was born in Mexico, where she was raised and went to
school.

19. Estela has always been a citizen and resident of Mexico.

20. In 1959, Alberto and Estela got married in Mexico under the laws of

Mexico.

6
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21. Alberto and Estela and have three children, all of whom were born and
raised in Mexico. Spanish is the family’s native language; English is their second
language.

22.  From January 1965 to May 1992, Alberto worked in Mexico for
Continental Can Company (“Continental”), an American producer of metal
containers and packaging. Alberto’s work at Continental required frequent travel to
the United States, but Alberto was always based in Mexico.

23. Estela was a housewife during Alberto’s professional career, and
generally deferred to Alberto to manage the couple’s financial and tax compliance
matters.

24.  Alberto has no formal training in U.S. tax law.

25.  InJanuary 1980, Alberto and Estela decided to buy a small condominium
in St. Petersburg, Florida for $110,000, as a vacation place to stay during short
recreational trips to the United States for a few weeks at a time, but never for the
purpose of residing permanently.

26. To further facilitate travel for work in the United States and Alberto’s
ability to make contributions to a tax-free retirement savings account in the United
States, Continental encouraged Alberto to become a United States Lawful Permanent
Resident (i.e., a “green card” holder). Continental sponsored Mr. Aroeste so he could
eventually apply for lawful permanent resident immigration status, and obtain in 1984,
“green cards” on behalf of both Alberto and Estela.

27.  Since Alberto obtained a green card, and in complete reliance on the
advice of his former U.S. tax advisors, he began filing joint U.S. income tax returns
with Estela using IRS Form 1040, U.S. Individual Income Tax Return, even though
the couple never intended or has actually lived or added their domicile in the United

States.

7
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28.  On November 8, 2011, Estela became a U.S. citizen through
naturalization, and therefore a dual citizen of Mexico and the United States since 2011.
Alberto remains solely a Mexican citizen with an invalid U.S. green card (i.e., Alberto
is not a lawful permanent resident as a matter of law).

29. Since Alberto’s retirement from Continental in 1992, Alberto and Estela
have only used the couple’s small condominium in St. Petersburg, Florida for vacation
purposes for brief time periods no longer than two weeks per year.

30. Alberto and Estela, during the entirety of their lives, have raised and
hosted their family in Mexico, sent their children to school in Mexico, predominantly
banked in Mexico, maintained most of their social connection and friendships in
Mexico, shopped at grocery stores in Mexico, watched movies in theaters in Mexico,
and eaten at restaurants in Mexico. In sum, the Aroestes’ permanent home, tax
residence, and center of vital interests are and always have been in Mexico.

The Mexican Accounts at Issue

31. While working for Continental, Alberto established certain financial
accounts in Mexico in his sole name, then eventually in Estela’s sole name, and in the
couple’s joint names (the “Mexican Accounts”), which the Examination Division has
erroneously determined, more than three decades later, to be subject to FBAR
requirements, and for which the non-willful FBAR Penalties in this case were
purportedly assessed.

32. The Mexican Accounts consist of: (1) two financial accounts held jointly
by Alberto and Estela in Mexico; (i1) three accounts held solely by Alberto in Mexico;
and (111) three accounts held solely by Estela in Mexico.

33.  On the Aroestes’ information and belief, the funds in the Mexican
Accounts were primarily derived from Alberto’s wages and savings obtained from his
work for Continental while he lived in Mexico, and always have been exclusively for

Alberto’s and Estela’s own support.

8
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The Mexican Accounts were not established for any reason relating to

In fact, Alberto and Estela have

generally used the Mexican Accounts as one might expect a retired couple who are

Mexican residents to use their personal financial accounts in Mexico — to pay for

personal and family living expenses and to manage savings for retirement.

35. The IRS purportedly assessed the FBAR Penalties based on the following

high-balance calculations of the Mexican Accounts for the years 2012 and 2013:

Highest Highest
Foreign Account Account Account Account
Holder(s) Balance (2012) Balance
(in USD) (2013) (in USD)
Grupo Financiero
BBVA Bancomer A%’gg’aff:etfe& $2,484.55" $2,549.33*
S.A. (XXXXX9326)
Banco Santander
Mexico S.A. A%’Seg;faﬁ”ffjstfe& $62,572.80* $6,273.49%
(XXXXXXX0803)
Scotia Inverlat Casa
de Bolsa Alberto Aroeste $709,512.61 $719,598.50
S.A. (XXXX1378)
Casa de Bolsa
Santander S.A. de Alberto Aroeste $666,592.27 $568,052.70
C.V. (XX1106)
Grupo Financiero
BBVA Bancomer Alberto Aroeste $70,377.00 $5,949.96
S.A. (XXXXX9334)
Grupo Financiero
BBVA Bancomer Estela Aroeste $7,096.00 $4,883.00
S.A. (XXXXXX9790)
Grupo Financiero
BBVA Bancomer Estela Aroeste $3,008.00 $1,047.00
S.A. (XXXXX9318)
Banamex (XXXX1837)| Estela Aroeste $13,031.00 n/a**

*These account balances represent half of the total highest account balances for the
respective accounts to reflect each of Alberto’s and Estela’s 50% ownership interest

1n the accounts.

**This account was closed in 2012 and thus had no highest balance in 2013.

9

115962-00000001/5915685.5

COMPLAINT FOR ILLEGAL EXACTION

CASENo. _




Cas

O© &0 3 O W K~ W N =

N NN NN N N N N = e e e e e e e e
0O I O A WD = O OV 0NN RV = O

n

e 3:22-cv-00682-AJB-KSC Document 1 Filed 05/13/22 PagelD.10 Page 10 of 21

OVDP Opt-Out

36. In November 2014, upon the advice of their former U.S. tax attorney that
they both needed to file FBARs for the Mexican Accounts, the Aroestes were
erroneously told to enter the 2014 Offshore Voluntary Disclosure Program (“OVDP”).

37. In or around May 2016, the Aroestes were advised by a new law firm,
Procopio, Cory, Hargreaves & Savitch, LLP (“Procopio”), that their decision to enter
the 2014 OVDP was based upon an inaccurate interpretation of the tax laws regarding
the definition of “United States person” as related to the definition of lawful permanent
residents set forth in the Internal Revenue Code, as well as the residency tie-breaker
rule set forth in the U.S.-Mexico Income Tax Treaty (the “Treaty”).

38.  Procopio provided the Aroestes with different advice than their former
legal advisor, taking into consideration the couple’s personal circumstances.
Accordingly, once the Aroestes attained a better understanding of the OVDP, the type
of people for whom the OVDP was designed, and the laws applicable under the
Internal Revenue Code and the Treaty to determine Alberto’s country of residence for
income tax purposes, they followed Procopio’s advice to “opt out” of the OVDP.

Correcting Previously Filed Joint Returns

39.  On October 13, 2016, following their opt-out of the 2014 OVDP, Alberto

and Estela each filed corrected U.S. income tax returns for the tax years 2008-2014
(the “Corrected Returns™) to correct certain erroneous Joint Form 1040 filings by
their U.S. tax return preparer. Specifically, the Corrected Returns were filed to allow:
(1) Alberto to correctly file as a nonresident of the United States for tax purposes for
the tax years 2008-2014 (i.e., IRS Form 1040NR, including IRS Form 8833, Treaty-
Based Return Position Disclosure Under Section 7701(b));! (ii) Estela to correctly file
as a nonresident of the United States for tax purposes for the tax years 2008-2010 (i.e.,
IRS Form 1040NR, including IRS Form 8833, Treaty-Based Return Position

! Tax year 2008 became the first year the Aroestes took a position under the Treaty
that they were tax residents of Mexico 0n1]}6
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Disclosure Under Section 7701(b)); and (iii) Estela to correctly file her tax returns for
the tax years 2011-2014 as married filing separately (i.e., IRS Form 1040).> As per
statements included with each of the Aroestes’ corrected returns (i.e.,, IRS Forms
1040X), Alberto and Estela were permitted to file the Corrected Returns under the law,
and the IRS should have properly processed and allowed the same.

Protracted IRS Examination

40. The Aroestes’ OVDP opt-out triggered a nearly three-year income tax
and FBAR audit by the Examination Division for the tax years 2011-2015, as later
expanded, pursuant to which the Aroestes: (1) produced from their home in Mexico
City extensive copies of documents and responses to multiple Information Document
Requests; (i1) took a plane to travel to California and provided oral testimony in person
in San Diego, California to the IRS Examiner and representatives of the IRS Chief
Counsel’s Office on November 20, 2019, despite the health challenges to the elderly
couple posed by international travel; and (ii1) authorized in good faith no fewer than
four extensions to the limitations period to assess FBAR penalties, including three
extensions to the limitations period to assess the FBAR Penalties for the year 2012 at
issue, filed on July 12, 2018, December 11, 2018, and again on May 2, 2019, all in
order to reach what the retired couple hoped and anticipated would be an expedited
resolution with the IRS.

FBAR Penalty Determination and Purported Assessment

41. Notwithstanding the Aroestes’ good-faith cooperation throughout the
IRS’s Examination, an incorrect FBAR determination was made in a manner that
appeared to have been ordered beyond the control of the Examination Division.

42.  On the Aroestes’ information and belief from documents the IRS
produced pursuant to a Freedom of Information Act request during Appeals Review,

the collective recommendation of the Examination Division (including the IRS

2 As detailed above, Estela became a U.S.lclitizen in 2011.
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Examiner, the Examiner’s Group Manager, and the Examiner’s Territory Manager)
was to limit any FBAR penalties for the years 2012 and 2013 to just one $10,000
FBAR penalty to each of Alberto and Estela per year (i.e., per FBAR form not timely
filed). Such collective recommendation by the Examination Division, however, was
overruled. The IRS ultimately decided to assess separate $10,000 FBAR penalties
against Alberto for each of Alberto’s Mexican Accounts for each of the years 2012
and 2013 (i.e., per each of Alberto’s Mexican Accounts for each year) and $5,000 and
$500 FBAR penalties against Estela’s Mexican Accounts for each of the years 2012
and 2013, respectively (i.e., per each of the Mexican Accounts), which final IRS
decision appears to have been predicated, in significant part, on the “aggregate
balance” of the Mexican Accounts for the years 2012 and 2013.

43. The IRS’s final decision to assess separate non-willful FBAR penalties
to each of Alberto and Estela for each of the Mexican Accounts for each of the years
2012 and 2013 (i.e., per account) was approved within the IRS despite concerns
communicated by and within the Examination Division that the IRS Examiner had not
accounted for direct-transfers between the Mexican Accounts during the years 2012
and 2013, which likely caused the Examination Division to overstate the high-balance
in the Mexican Accounts for the years 2012 and 2013, and thus inflate the “aggregate
balance” concerns that apparently drove the IRS’s final decision to assess FBAR
penalties on a per-account basis in the first place.

44.  With regard to Estela, the IRS eventually decided and purportedly
assessed mitigated FBAR penalties of $5,000 for each of the five Mexican Accounts
she held jointly with Alberto and individually in 2012, and $500 for each of the four
Mexican Accounts she held jointly with Alberto and individually in 2013, for a total
purported FBAR assessment of $27,000. The IRS, however, did not determine any
mitigation adjustment for Alberto for any of the Mexican Accounts he held jointly

with Estela or individually in 2012 and 2013.

12
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45.  Moreover, the IRS’s determination of the FBAR Penalties against the
Aroestes and decision to assess separate $10,000 FBAR penalties against Alberto and
$5,000 (or $500) FBAR Penalties against Estela for each of the Mexican Accounts for
each of the years 2012 and 2013 (i.e.,, per account) was approved, notwithstanding the
IRS’s own inflated calculations that:

a. the highest account balance of each of Alberto’s and Estela’s 50%
ownership interest in one of the two Mexican Accounts that the couple
held jointly in 2012 and 2013 was just $2,484 and $2,549, respectively,
well less than the $10,000 FBAR penalty purportedly assessed against

Alberto for this same account for each of the years 2012 and 2013, and
even |ess than the $5,000 mitigated FBAR penalty purportedly assessed

against Estela for this same account for the year 2012;
b. the highest account balance of each of Alberto’s and Estela’s 50%
ownership interest in the second of two Mexican Account that the couple

held jointly was just $6,273 for the year 2013, again well less than the

$10,000 FBAR penalty purportedly assessed against Alberto for this
same account for the year 2013;

c. the highest account balance of Estela’s 50% ownership interest in one of
the Mexican Accounts that Estela held solely in 2012 was just $3,008 for
the year 2012, again well less than the $5,000 mitigated FBAR penalty

purportedly assessed against Estela for this same account for the year
2012; and

d. the highest account balance of Alberto’s 50% ownership interest in one
of the Mexican Accounts that Alberto held solely in 2013 was just $5,949
for the year 2013, again well less than the $10,000 FBAR penalty

purportedly assessed against Alberto for this same account for the year

2013.

13
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46. On or around March 24, 2020, the Examination Division issued IRS
Letter 3709 (Rev. 9-2015) of same date (the “30-Day FBAR Letter”). Although not
entirely clear, the Examination Division apparently determined both: (1) a non-willful
FBAR penalty against Alberto totaling $50,000 for each of the tax years 2012 and
2013 (i.e., $100,000 total FBAR penalty), based on a $10,000 penalty for each of the
five Mexican Accounts that Alberto was purportedly required to report on an FBAR
for each of the tax years 2012 and 2013; and (i1) a total, mitigated non-willful FBAR
penalty against Estela of $27,000 for the tax years 2012 and 2013, based on a $5,000
mitigated FBAR penalty for each of the five Mexican Accounts that Estela was
purportedly required to report on an FBAR for the tax year 2012, plus a $500 mitigated
FBAR penalty for each of the four Mexican Accounts that Estela was purportedly
required to report on an FBAR for the tax year 2013.

47.  On or around July 23, 2020, by means of IRS Letter 3708 (Rev. 10-2018)
of same date (the “FBAR Assessment Letter to Alberto”), the Examination Division
noticed Alberto of the IRS’s purported assessment (i.e., recording) more than two
months earlier, on May 12, 2020, of a total non-willful FBAR penalty as to Alberto’s
Mexican Accounts in the amount of $100,000 for the tax years 2012 and 2013.

48.  On or around July 23, 2020, by means of another IRS Letter 3708 (Rev.
10-2018) of same date (the “FBAR Assessment Letter to Estela”), the Examination
Division noticed Estela of the IRS’s purported assessment (i.€., recording) more than
two months earlier, on May 12, 2020, of a total non-willful FBAR penalty as to
Estela’s Mexican Accounts in the amount of $27,000 for the tax years 2012 and 2013.

49.  On the Aroestes’ information and belief, both the determination of the
FBAR Penalties against the Aroestes and the subsequent, purported assessments of
both a $100,000 FBAR penalty against Alberto and a separate $27,000 FBAR penalty

against Estela were in error.

14
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Appeals Review, Penalty Payment, and Claim for Refund
50.  On or around February 2, 2022, by means of IRS Letter 5143 (Rev. 10-

2021) of same date and after an 18-month Appeals Review, the Appeals Division
sustained the Examination Division’s determination and the IRS’s purported
assessment on May 12, 2020 of the entire amount of the FBAR Penalties against the
Aroestes (i.e., a total non-willful FBAR penalty as to Alberto’s Mexican Accounts in
the amount of $100,000 for the tax years 2012 and 2013, and a total non-willful FBAR
penalty as to Estela’s Mexican Accounts in the amount of $27,000 for the tax years
2012 and 2013).

51. On May 2, 2022, after the Appeals Division sustained the entire amount
of the FBAR Penalties against the Aroestes for the tax years 2012 and 2013, Alberto
paid $3,004 of the Penalty Payment and Estela paid $2,996 of the Penalty Payment.

52. OnMay 6, 2022, Alberto and Estela each filed a separate claim for refund
of their respective portions of the Penalty Payment.

COUNTI - ILLEGAL EXACTION

53.  Plaintiffs repeat the allegations in paragraphs 1 through 52 as though set
forth at length herein.

54. Contrary to the IRS’s contentions, during the tax years 2012 and 2013
Alberto was not a U.S. resident for U.S. income tax purposes, and therefore did not
have a FBAR filing requirement in his individual capacity.

55. Inthe first instance, Alberto, a Mexican citizen and Mexican resident for
income tax purposes, did not come under the definition of a “United States person” (as
defined in Title 31 regulations with reference to Title 8 and Title 26 definitions) as a
lawful permanent resident accorded the privilege to permanently reside in the United

States.
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56. Pursuant to 31 C.F.R. Section 1010.350(b), a “United States person”
includes a U.S. citizen or “an individual who 1s a [U.S.] resident alien under 26 U.S.C.
7701(b) and the regulations thereunder.”

57. Pursuant to 8 U.S.C. Section 1101(a)(20), “the term ‘lawfully admitted
for permanent residence’ means the status of having been accorded the privilege of
residing permanently in the United States as an immigrant in accordance with the
immigration laws, such status not having changed.”

58.  Pursuant to 26 U.S.C. 7701(b)(1)(A), a “U.S. resident alien” is defined to
include two categories of foreign individuals: (1) foreign individuals who at any time
during a calendar year are “lawful permanent residents of the United States”; and (i)
foreign individuals that meet the so-called “substantial presence test.”

59.  Pursuant to 26 U.S.C. 7701(b)(6), an individual is a “lawful permanent
resident” at any time if “such individual has the status of having been lawfully
accorded the privilege of residing permanently in the United States as an immigrant in
accordance with immigration laws.”

60. During the tax years 2012, and 2013, Alberto was not lawfully accorded
the privilege of residing permanently in the United States as an immigrant in
accordance with immigration laws.

61. To the contrary, Alberto’s immigration status as a lawful permanent
resident of the United States was abandoned as a matter of law by application of Title
8 prior to 2012, on the very moment in which Alberto established his permanent
residence outside of the United States,® and certainly no later than the year 2008 based
on Alberto’s Corrected Returns that included IRS Form 8833, Treaty-Based Return
Position Disclosure Under Section 7701(b)).

3 See Shyiak v. Bureau of Citizenship & Immigration Servs., 579 F. Supp 2d 900
(W.D. Mich. 2008); Matter of Kane (PDF), 15 I&N Dec. 258 (BIA 1975);
Khodagholian v. Ashcroft, 335 F.3d 1003 (9th Cir. 2003); and Matter of Huang
(PDF), 19 1&N Dec. 749 (BIA 1988).
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62. The fact that Alberto had a “green card” during the tax years 2012 and
2013 is, therefore, irrelevant because Alberto’s permanent home and residence was
solely in Mexico City, Mexico and not in the United States.

63. By establishing a permanent home outside of the United States during tax
years 2012 and 2013, Alberto’s “green card” was, therefore invalid, and his lawful
permanent resident status abandoned as a matter of law.

64. In the second instance, pursuant to the flush language in 26 U.S.C.
7701(b)(6), Alberto is by law a resident for income tax purposes only of Mexico and
not the United States by application of the “dual residency” and residency tie-breaker
rules under Article 4 of the Treaty.*

65. Since obtaining his U.S. green card in 1984, Alberto has been a “a dual
resident” for U.S. income tax purposes as defined by Treasury Regulation Section
301.7701(b)-7. Nevertheless, by virtue of the tie-breaker rules under Article 4 of the
Treaty, as expressed on IRS Form 8833, Treaty-Based Return Position Disclosure
Under Section 7701(b)), which Alberto included with the Corrected Returns, Alberto
cannot be treated as a U.S. lawful permanent resident, and therefore a U.S. tax resident.

66. Alberto maintains his principal residence and a great majority of his
economic relationships (center of vital interests) in Mexico. Further, Alberto’s
permanent home is located and available to him in Mexico, where he has lived and
worked all of his life, and where he maintains a majority of his assets, including the
Mexican Accounts.

67. As a matter of law, by application of Article 4 of the Treaty, Alberto is
not — and has never been, including during the years 2012 and 2013 — a “United States

426 U.S.C. 7701(b)(6) provides in relevant part as follows:

An individual shall cease to be treated as a lawful permanent resident of
the United States if such individual commences to be treated as a resident
of a foreign country under the provisions of a tax treaty between the
United States and the foreign country, does not waive the benefits of such
treaty applicable to residents of the foreign country, and notifies the
Secretary of the commencement of 1s;lch treatment.
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person” for income tax purposes, and is therefore not subject to FBAR requirements.
Accordingly, as a matter of law, no amount of the FBAR Penalties should apply to
Alberto.

68. Estela, meanwhile, by virtue of following the advice and
recommendations of Alberto and the Aroestes’ former tax advisors on what U.S.
income tax returns and U.S. information reports to file, had reasonable cause for
missed FBAR filings for the years 2012 and 2013.

69. Contrary to the IRS’s contentions, Estela’s failure to timely file an FBAR
for the years 2012 and 2013 in her individual capacity was unintentional, inadvertent,
a good faith misunderstanding, the result of reasonable cause and mitigating
circumstances, in that, among other things:

a. Estela reasonably relied on the advice of Alberto as well as competent
and experienced tax return preparer; and

b. Estela meets all four of the criteria justifying abatement of her FBAR
Penalties of $27,000 — (i) she has no history of past FBAR penalty
assessments or criminal tax or Bank Secrecy Act convictions, (i1) no
money in the Aroestes’ foreign accounts was from an illegal source or
used for criminal purpose, (ii1) Estela has fully cooperated with the IRS
and even self-reported the failure to report an FBAR for the year 2012
and 2013 by virtue of entering the OVDP, and (iv) the IRS did not sustain
a civil fraud penalty against Estela for any tax underpayment for the tax
years 2012 and 2013 in question.’

70.  Apart from the erroneous determination of the FBAR Penalties against
Alberto and Estela in the first place, the purported assessments of the FBAR Penalties

were deficient on at least three grounds:

> See “Miti%ation Threshold Conditions,” Internal Revenue Manual 4.26.16.6.6.1
(11-06-2015). s
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a. The FBAR Assessment Letter to Alberto and the FBAR Assessment

Letter to Estela did not constitute adequate procedural due notice to either
Alberto and Estela, as both the FBAR Assessment Letter to Alberto and
FBAR Assessment Letter to Estela were issued more than three weeks
after the limitation period to assess the FBAR Penalties against the
Aroestes for the years 2012 and 2013 had expired on June 30, 2020.

. The FBAR Assessment Letter to Alberto and the FBAR Assessment

Letter to Estela each reflect that the IRS’s assessments of Alberto’s and
Estela’s respective shares of the FBAR Penalties were purportedly made
on May 12, 2020. Nevertheless, on the Aroestes’ information and belief,
there was no official recordation of any civil penalties before the
expiration of the IRS’s final extension to the limitations period to assess

FBAR penalties for the years 2012 and 2013 on June 30, 2020.

. The amount of the FBAR Penalties purportedly assessed against Alberto

(i.e., $100,000) does not match the “TOTAL AMOUNT DUE” noticed
on the FBAR Assessment Letter to Alberto (i.e., $27,000), further
denying Alberto timely notice of the amount of FBAR Penalties
purportedly assessed against him on May 12, 2020.

Moreover, apart from the erroneous FBAR penalty determination against

cach of Alberto and Estela and the purported assessments of the FBAR Penalties

against each of Alberto and Estela individually, the IRS further erred after its Appeals

Review by failing to follow established law that only one civil penalty up to $10,000

per year (i.e., per FBAR form) should apply if Alberto and Estela supposedly failed to

timely file an accurate FBAR for each of the years 2012 and 2013 due to non-willful

conduct.

72.

First, on the Aroestes’ information and belief, contrary to the collective

recommendation of the Examination Division (subsequently overruled on review
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within the IRS) to assess only one civil penalty up to $10,000 per year for each year
2012 and 2013 against Alberto and Estela (i.e., per FBAR form), the Examination
Division made and noticed its ultimate determination of the FBAR Penalties against

the Aroestes while this very same issue (i.e., whether only one civil penalty of up to

$10,000 per year per FBAR form should apply to a “United States person” with an
FBAR filing requirement who non-willfully failed to timely file an accurate FBAR)
was pending review by the United States Court of Appeals for the Ninth Circuit after
appeal from the district court decision in United States v. Boyd, case no. 18-cv-803,
2019 WL 1976472 (C.D. Cal. Apr 23, 2019).

73. Second, after Appeals Review, the Appeals Division sustained the
Examination Division’s FBAR Penalties determination against the Aroestes,
notwithstanding the fact that the Appeals Division was aware of the Ninth Circuit’s
decision in United Statesv. Boyd, 991 F. 3d 1077 (9th Cir. 2021), which was released
almost one year prior to the conclusion of Appeals Review, stating in relevant part:

The non-willful penalty provision allows the IRS to assess one penalty

not to exceed $10,000 per violation, and nothing in the statute or

regulations suggests that the penalty may be calculated on a per-

account basisfor a single failureto file atimely FBAR that is otherwise
accurate. Thus, the IRS may impose only one penalty not to exceed
$10,000 for [a] singlefailureto file atimely FBAR.

74. The FBAR Penalties that the IRS assessed in this matter are therefore an
unreasonable and illegal penalty.

75. The IRS’s actions have a direct and substantial impact on Alberto and
Estela in their individual and joint capacities.

76.  The IRS’s imposition of the FBAR Penalties has resulted in $6,000 being

improperly paid, extracted, or taken from the Aroestes in contravention of the United
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States Constitution, a statute, or regulation, including but not limited to 31 U.S.C. §

5321 and the Fifth and Eighth Amendments to the Constitution.

77. The IRS has received the Aroestes’ Penalty Payment and should be
ordered to return those funds.

78.  The Aroestes are entitled to recovery of the Penalty Payment because it
is an illegal exaction by the IRS.

79.  Accordingly, the Aroestes hereby seeks the return of the money illegally
exacted by the IRS.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray judgment in their favor and against
Defendant as follows:

1. For judgment in the amount of $6,000 as the amount having been

illegally exacted from Plaintiffs;

2. For pre and post-judgment interest as allowed by law;

3. For attorneys’ fees and all costs of suit herein occurred; and

4. For such other further relief as the Court may deem just and proper.

DATED: May 13, 2022 PR%)X%%{%{C&%Y, HARGREAVES &

By: & Edward C. Walton
Edward C. Walton
Patrick W. Martin
Laurence R. Wrathall
Jose Anuar Estefan Davila
Attorneys for Plaintiffs Alberto
Aroeste and Estela Aroeste
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