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By Ankush Khardori

Michael Cohen Is Already Undermining the Trump Prosecution Immediately after
the indictment, he says he didn’t really mean his guilty plea.
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I t turns out it did not take long at all for Michael Cohen to throw a little wrench in the criminal prosecution of Donald Trump.

Late Thursday night, just hours after the news broke that the Manhattan district attorney’s office had obtained the indictment, Cohen decided this
would be a great time to take advantage of the national spotlight and sit down for an interview with CNN’s Don Lemon and Alisyn Camerota. For several
months, he has been interviewed by prosecutors and he’s testified before the grand jury about how Trump allegedly broke the law by directing Cohen to pay
hush money to Stormy Daniels in 2016, which would likely make him a key witness against Trump at trial. Much of the CNN discussion entailed barely
concealed gloating by Cohen, but at one point, he made clear what he had recently been hinting at: He believes he is not actually guilty of the federal-tax-
evasion charges to which he pleaded guilty back in 2018.

“I have continuously told the same story. I’ve been shouting for five years from the rooftop,” Cohen said. “The lies by the Southern District of New York
against me for the tax evasion, I actually hope it comes out. I have all the documents to show. There was no tax evasion. I’ve never in my life tax evade[d].
I’ve never filed [a] late tax return. I’ve never been audited. I’ve never received, you know, letters from the IRS. I have never had an opportunity going in to
meet with an agent, and none of this is accurate.”

As I first noted several days ago, this is a major problem for Cohen’s credibility as a cooperating witness, but before we return to that, let’s quickly review the
record.

When Cohen pleaded guilty, the charges included five counts of federal tax evasion stemming from his failure to report millions of dollars in income from
taxi medallions he owned, which, according to the Southern District of New York, resulted “in the avoidance of taxes of more than $1.4 million due to the
IRS.” As a fundamental part of a guilty plea in the federal system, the defendant has to acknowledge that he is, in fact, guilty of all the offenses — both
factually and legally — which is what Cohen purported to do in 2018.

In the sentencing memo that Cohen’s lawyers at the time submitted on his behalf, they told the judge presiding over his case that Cohen “accepts full
responsibility for the offense conduct.” They argued, though, that the underlying facts concerning tax evasion did not warrant significant sanctions in the
form of incarceration and fines because the conduct was crude, not that serious, and did not entail the “complex and sophisticated offense conduct that
characterizes many of the criminal tax cases prosecuted in this and other federal courts.” Defense lawyers in white-collar cases often make arguments like
this at sentencing. But in doing so, they have to walk a very fine line between arguing that the charges are not that serious, which is an entirely fair way to
argue that their clients should not do serious prison time, and that their client is, in fact, actually innocent, which federal prosecutors — and, just as
important, federal judges — do not tolerate if the defendant is pleading guilty and wants time shaved off his sentence, as Cohen did.

Pleading guilty to federal crimes is not some unilateral gift from defendants to prosecutors and the courts. Defendants receive significant benefits in
exchange, including, most notably, a reduction in the sentence recommended under federal guidelines. Clear and unambiguous acceptance of responsibility
by the defendant for the criminal conduct at issue is a nonnegotiable prerequisite for this arrangement.
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The memo from Cohen’s lawyers argued that they did not intend to “minimize the seriousness of tax evasion in any form” but that “the nature of [Cohen’s]
conduct suggests that, on a comparative basis, it warrants relatively less punishment than cases where sophisticated means and schemes are employed.”
Again, this was entirely fair when it was written, but it is very different from what Cohen said on CNN.

To make sure I understood the state of play, I reached out this morning to Cohen and his current attorney, Lanny Davis, by email. Davis advised me to read
the H&R Block website and endorsed Cohen’s comments on CNN last night. “Note for your factual complete reporting,” Davis wrote to me, “which you have
not done, that Michael Cohen does not have a single indicia justifying criminal prosecution of tax evasion outlined in this article — NOT ONE. No audits, no
offshore accounts, not intention [sic] to hide money (his bank account is near his home in NYC/bottom of his building ) — indeed, the SDNY prosecutors
utterly ignored these facts. As you apparently have.”

Davis went on to suggest that I read Cohen’s sentencing memo. “And then,” he suggested to me, “why not write an article — ‘what everyone has missed —
Michael Cohen was charged by SDNY with criminal income tax evasion breaking with precedent, baseless criminal charge, and showing personal animus by
SDNY prosecutors.’ That is my opinion — but you can’t use unless you back it up by the facts outlined by Mr. Cohen’s attorney during sentencing, not read or
addressed by SDNY prosecutors or the judge.”

To drive the point home, he added, “You could be the first reporter who actually does his homework about what I see as a baseless criminal tax evasion
charge the SDNY coerced Mr. Cohen to plead guilty to by presenting him with the option on a Friday afternoon that if he didn’t plead guilty to all counts
they would indict him on Monday including his wife.”

That would seem to clear it up to the extent that there was any ambiguity remaining: Michael Cohen and his current lawyer believe he is, in fact, innocent of
the federal-tax-evasion charges to which he already pleaded guilty.

Trump’s lawyers are likely to have a field day with this. They could argue that Cohen — by his own account now! — lied to the federal judge who accepted his
guilty plea and sentenced him to prison.

The apparent reason? Because it was convenient for him to lie at the time so that he could avoid the risk of additional charges for him or his wife. (As he told
CNN, “They were filing an 80-page indictment against me and my wife, right?”) That may be very understandable from a human perspective, even assuming
that it is true, but there is no way that the sentencing judge would have accepted Cohen’s plea if he had made this clear. That is presumably why his lawyers
at the time — led by a very well-regarded criminal-defense lawyer in the city — went out of their way not to do this.

Trump’s lawyers can now confront Cohen on the stand and ask him directly about these comments — and ask him why the jurors at the Trump trial should
believe anything he has to say if he was willing to lie to a federal judge when he thought it suited him. In fact, they may ask, why should anyone trust him
about anything, now that he has admitted to lying to two different branches of the federal government?

Perhaps Cohen had already made his position clear to prosecutors in the DA’s office. If so, I sincerely hope — strictly as a professional matter — that they
have a cogent explanation for all this and a compelling response to present to the judge and jurors if and when the time comes.

One element of that plan would, of course, include shoring up Cohen’s credibility through other documents and witnesses, so it’s useful to bear in mind that
we do not have complete insight into the evidence that the DA’s office has obtained, including from witnesses who have opted not to occupy the media
spotlight in connection with the investigation. To some extent, it is Cohen who has positioned himself as the central witness in the case. That could turn out
to be true, but it may also be the case that we learn that there are other, perhaps more credible witnesses who will shore up the DA’s prosecution.

In the meantime, the first-ever criminal prosecution of a president in the country’s history is off to a bumpy start.
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6/23/2023  WHAT WE KNOW

What We’ve Learned From the Titanic Sub Disaster
B y  C h a s  D a n n e r

Some key takeaways from the tragedy, including the fateful warnings about Titan’s safety and why it and OceanGate weren’t subject to regulations.

6/23/2023  EARLY AND OFTEN

Freedom Caucus Mulls Ejecting MTG for Loyalty to McCarthy
B y  E d  Ki l g o r e

Keeping McCarthy in fear and doubt is essential to the turbulent conservatives, and MTG’s loyal friendship with him deeply annoys them.
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6/23/2023  EARLY AND OFTEN

Supreme Court Says Texas Can’t Boss Biden Around on Deportation Policy
B y  E d  Ki l g o r e

It’s a setback for Ken Paxton and other state-level Republicans who are constantly in court challenging administration policies.

The Titanic Sub Passengers Probably Died Days Ago
B y  J E F F  W I S E

Boebert Fails to Impeach Biden, Succeeds in Embarrassing GOP
B y  E D  K I L G O R E

New Court Documents Reveal More About Epstein’s Relationship With JPMorgan Chase
B y  K E V I N  T.  D U G A N

Inside the AI Factory
B y  J O S H  D Z I E Z A

OceanGate CEO Dismissed Safety Risks, Emails Show
B y  C H A S  D A N N E R  A N D  N I A  P R AT E R

6/23/2023  ROYALS

Let Prince Harry Podcast With Trump and Putin
B y  M a r g a r e t  H a r t m a n n

Were all of his rumored Spotify podcast ideas implausible? Yes. But so was the idea that the son of King Charles would drop a tell-all memoir.

6/23/2023  HUNTER BIDEN

IRS Whistleblower: Hunter Biden Used Dad’s Name in Business Deals
B y  M a t t  S t i e b

Hunter Biden allegedly told a Chinese colleague in 2017 that his father “and every person he knows” would hold a “grudge” if a deal didn’t go through.

6/23/2023  WHAT WE KNOW

OceanGate CEO Dismissed Safety Risks, Emails Show
B y  C h a s  D a n n e r  A n d  N i a  P r a t e r

All five people onboard the Titan were confirmed dead on Thursday.
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6/23/2023  JEFFREY EPSTEIN

New Court Documents Reveal More About Epstein’s Relationship With JPMorgan Chase
B y  Ke v i n  T.  D u g a n

New emails show that the disgraced sex trafficker offered business advice and set up a key meeting.

6/23/2023  EARLY AND OFTEN

Democrats Shouldn’t Ignore RFK Jr. They Should Expose Him.
B y  E d  Ki l g o r e

Kennedy’s right-wing allies and issue positions will keep him in the news. But he can and should be discredited as a legitimate Democrat.

6/23/2023  THE ECONOMY

The Recession That Didn’t Happen
B y  E r i c  L e v i t z

A variety of indicators suggest that the economy is more resilient than experts thought.

6/23/2023  LIFE AFTER ROE

What’s an Ex–Abortion Doctor in Alabama to Do?
B y  I r i n  C a r m o n

Fight for better pregnancies and births for those who have no choice.

6/23/2023  GETTING AROUND

You May Soon Have to Pay More to Drive That SUV in New York
B y  A l i s s a  Wa l k e r

A state bill proposes that owners pay much more for their heavier (and deadlier) vehicles.

6/23/2023  LIFE AFTER ROE

One Year Without Roe
B y  A n d r e a  G o n z á l e z - R a m í r e z

All the ways abortion bans have affected pregnant people, providers, and clinics, by the numbers and in their own words.

http://nymag.com/intelligencer/2023/06/new-documents-reveal-more-about-epstein-and-jpmorgan-chase.html
http://nymag.com/intelligencer/2023/06/democrats-shouldnt-ignore-rfk-jr-they-should-expose-him.html
http://nymag.com/intelligencer/2023/06/the-recession-that-didnt-happen.html
http://nymag.com/intelligencer/article/alabama-abortion-dr-yashica-robinson-roe-v-wade-dobbs-anniversary.html
http://www.curbed.com/2023/06/new-york-suv-trucks-weight-based-fee.html
http://www.thecut.com/article/one-year-without-roe-abortion-bans-human-cost.html


24/06/2023 13:04Michael Cohen Is Already Undermining the Trump Prosecution

Page 8 sur 10https://nymag.com/intelligencer/2023/03/michael-cohen-is-already-undermining-the-trump-prosecution.html

6/22/2023  EARLY AND OFTEN

Will Hurd Bets GOP Presidential Voters Want Anti-Trump Texan
B y  E d  Ki l g o r e

The former Texas congressman has joined the increasingly crowded Republican presidential field.

6/22/2023  DISASTERS

The Titanic Sub Passengers Probably Died Days Ago
B y  J e f f  W i s e

Recovered debris indicates a ‘catastrophic implosion’ that likely happened just after Titan’s voyage began.

6/22/2023  TREMENDOUS CONTENT

Kari Lake Auditions to Be Trump’s Next Pence and/or Melania
B y  M a r g a r e t  H a r t m a n n

An innuendo-laced report that Trump’s potential VP pick “practically lives” at Mar-a-Lago is raising uncomfortable questions.

6/22/2023  BEEF

MTG on Calling Lauren Boebert a ‘Little B*tch’: She’s a ‘Little B*tch’
B y  M a t t  S t i e b

Well there you have it.

6/22/2023  EARLY AND OFTEN

House Republicans’ ‘Sham’ Censure Was a Gift to Adam Schiff
B y  E d  Ki l g o r e

The House GOP censured Schiff as retaliation for serving as Trump’s tormentor. But the Californian clearly thinks the move will boost his Senate bid.

6/22/2023  REPUBLICANS IN DISARRAY

Boebert Fails to Impeach Biden, Succeeds in Embarrassing GOP
B y  E d  Ki l g o r e

In a stunning display of disunity, Kevin McCarthy had to publicly attack Lauren Boebert’s effort to impeach the president without hearings.

6/22/2023  THE TALENTED MR. SANTOS

Court Reveals Who Bailed Out George Santos
B y  N i a  P r a t e r

The fabulist congressman’s father and aunt came to his rescue.
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6/22/2023  TITAN

Who Wants to Die on Vacation?
B y  M o l l y  O s b e r g

The ultra-wealthy are boarding submarines, going to space, and tempting fate in search of bespoke experiences.

6/22/2023  SCREEN TIME

Why Mark Zuckerberg Can’t Quit Twitter
B y  J o h n  H e r r m a n

He once tried to buy it. Now he’s creating a knockoff — and talking about a cage fight with Elon Musk.

6/21/2023  THE NATIONAL INTEREST

John Durham Admits He Knows Little About Russia Scandal
B y  J o n a t h a n  C h a i t

No wonder he thought the FBI was doing a witch hunt.

6/21/2023  TREMENDOUS CONTENT

Trump Pretends Jared and Ivanka Didn’t Quit, He Fired Them
B y  M a r g a r e t  H a r t m a n n

He told Bret Baier he’d decided “that’s enough for the family.” But sources say Jared and Ivanka want nothing to do with Trump’s political operation.

6/21/2023  LIFE AFTER ROE

House GOP Forges Ahead on Wildly Unpopular National Abortion Ban
B y  E d  Ki l g o r e

Kevin McCarthy’s leadership team is determined to placate the House GOP’s right flank, even if it injects a toxic issue into 2024 races.

6/21/2023  THE CITY

Jordan Williams on Why He Fatally Stabbed Devictor Ouedraogo on the J Train
B y  S h a w n  M c C r e e s h

“My instinct was just to injure.”
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