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v. Davis, 424 U.S. 693, 701, 96 S.Ct. 1155,
47 L.Ed.2d 405 (1976)).

Affirmed.
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Background: Estate petitioned for rede-
termination of estate tax deficiency and
addition to tax, arising from IRS’s deter-
mination that stock in American corpora-
tion that decedent had purchased solely in
his own name some 25 years after he and
his wife moved to Belgium following their
forced exile from Uganda, and which re-
mained registered only in his name upon
his death, was not community property,
but rather, was decedent’s separate prop-
erty. The United States Tax Court, Mary
Ann Cohen, J., 2009 WL 2924091, entered
decision for IRS, and estate appealed.

Holdings: The Court of Appeals, Selya,
Circuit Judge, held that:

(1) stock was husband’s separate property,
but

(2) Tax Court erred in not abating late-
filing penalty.

Affirmed in part and reversed in part.

1. Internal Revenue &*4705

The tax court’s resolution of dispute
presenting a question of foreign law en-
genders de novo review on appeal. Tax
Court Rule 146, 26 U.S.C.A. foll. § 7453.

2. Husband and Wife =2

Under the “doctrine of mutability,”
the marital property regime of the juris-
diction in which the spouses were domi-
ciled when the property was acquired gov-
erns questions of ownership.

See publication Words and Phras-

es for other judicial constructions
and definitions.

3. Husband and Wife &=2

Under the “doctrine of immutability,”
the marital property regime of the juris-
diction in which the spouses were domi-
ciled at the time of their marriage governs
all personal property that they acquire
thereafter, regardless of where they are
living when the property is acquired or
whether their domicile changes.

See publication Words and Phras-

es for other judicial constructions
and definitions.

4. Internal Revenue 4192

The English marital property regime
adhered to the doctrine of immutability,
under which the marital property regime
of the jurisdiction in which the spouses
were domiciled at the time of their mar-
riage governed all personal property they
acquired thereafter, such that shares of
stock in American corporation that hus-
band, a citizen of the United Kingdom who
had married his wife in Uganda when it
was under British control, purchased in his
own name while he and his wife were
residing in Belgium, where husband later
died, were separate property includable in
husband’s gross estate for federal estate
tax purposes.
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5. Internal Revenue ¢=5241

Tax court’s refusal to abate incremen-
tal portion of late-filing penalty on estate
assessed in notice of deficiency, after IRS
had abated the initial portion of the penal-
ty assessed shortly after the estate filed
the estate tax return, raised a question of
law subject de novo review.

6. Internal Revenue €=5217, 5219.10
Imposition of penalty for failure to

timely file estate tax return is mandatory

unless the failure to file on time was due to

reasonable cause and not due to willful
neglect. 26 U.S.C.A. § 6651(a)(1).

7. Internal Revenue €=5241

Although Internal Revenue Service
(IRS) imposed late-filing penalty on estate
in two parts, by imposing $289,085 penalty
shortly after the estate filed the estate tax
return and then later imposing $511,759
penalty in the notice of deficiency, it was a
single penalty punishing a single default,
such that IRS’s abatement of the initial
$289,085 portion of penalty warranted
abatement of the $511,759 portion; abate-
ment of the initial portion necessarily sig-
nified that IRS had determined that rea-
sonable cause existed for the late filing and
that the failure to file on time was not due
to willful neglect, and IRS provided no
plausible explanation justifying treating
second portion of the penalty differently.
26 U.S.C.A. § 6651(a)(1).

William F. Sheehan, with whom Good-
win Procter LLP was on brief, for appel-
lants.

Patrick J. Urda, Attorney, Tax Division,
U.S. Dep’t of Justice, with whom John A.

* Hon. David H. Souter, Associate Justice (Ret.),
of the Supreme Court of the United States,

DiCicco, Acting Assistant Attorney Gener-
al, and Richard Farber, Attorney, Tax Di-
vision, were on brief, for appellee.

Before LYNCH, Chief Judge,
SOUTER,* Associate Justice, and
SELYA, Circuit Judge.

SELYA, Circuit Judge.

In a letter written on November 13,
1789, Benjamin Franklin famously warned
that “in this world nothing is certain but
death and taxes.” This appeal proves the
enduring wisdom of Franklin’s pithy admo-
nition. The tale follows.

Refined to bare essence, the appeal
presents two interconnected questions.
The first, which concerns the amount of
tax due, turns on whether shares of stock
held in the name of a decedent were com-
munity property under the marital proper-
ty regime of Belgium (where the decedent
and his wife resided when he acquired the
shares and when he died) or the decedent’s
separate property under the marital prop-
erty regime of England (which was the
marital property regime in effect where
the decedent and his wife resided at the
time they celebrated their marriage). The
second question concerns a refusal to
abate a fragment of a penalty assessed in
consequence of the late filing of the dece-
dent’s estate tax return.

The tax court held that England’s sepa-
rate property regime applied and that,
therefore, all the shares were includable in
the decedent’s gross estate for federal es-
tate tax purposes. Estate of Charania v.
Comm’r, No. 16367-07, 133 T.C. No. 7,
2009 WL 2924091, at *8 (Sept. 14, 2009).
It simultaneously refused to abate the
fragment of the late-filing penalty. Id. at
*10. The decedent’s estate and heirs (col-

sitting by designation.
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lectively, the Estate) assign error to both
rulings.

We affirm in part and reverse in part.
We agree with the tax court that the dis-
puted shares were the decedent’s separate
property and, thus, were includable in full
in his gross taxable estate. We disagree,
however, with the tax court’s refusal to
abate the balance of the penalty.

I. BACKGROUND

The raw facts are set forth in a stipula-
tion submitted to the tax court pursuant to
Tax Court Rule 122. See Estate of Chara-
nia, 2009 WL 2924091, at *1. We offer a
thumbnail sketch, beginning with the iden-
tities of the protagonists, proceeding
through the more important of the stipu-
lated facts, and ending with the travel of
the case.

The decedent, Noordin M. Charania, and
his wife, Roshankhanu Dhanani, married
in Uganda in 1967. Both of the newlyweds
were native Ugandans. Uganda had been
under the hegemony of the United King-
dom for many years and, therefore, both
spouses were citizens of the United King-
dom.

After their nuptials, the couple made
their home in Uganda. The decedent
worked as an agent for a Belgian shipping
company. In 1972, Idi Amin, then the
ruler of Uganda, ordered the expulsion of
Ugandans of Asian descent. Mindful of
this edict, the decedent and his wife, who
were both of Asian descent, fled to Belgi-
um. They took only a few items of person-
al property; all of their assets within
Uganda were expropriated by the Ugan-
dan government.

The couple arrived in Belgium in Octo-
ber of 1972, intending to remain there
indefinitely. The decedent resided in that
country until he died on January 31, 2002.
He was survived by his wife and children,

Farhana and Mehran. His will, without
specific enumeration of particular assets,
bequeathed one-third of his property to his
wife and one-third to each of his two chil-
dren.

At no time had the decedent and his
wife availed themselves of a mechanism,
available under Belgian law, that permits
married couples to modify or change the
matrimonial regime governing their prop-
erty. By the same token, they had not
entered into any prenuptial agreement or
other contractual arrangement touching
upon the ownership of assets acquired dur-
ing their marriage.

To this point, the tale would not seem to
implicate the taxing power of the United
States. But under the Internal Revenue
Code (I.R.C.), the Internal Revenue Ser-
vice (IRS) has a long reach. Its interest
here stems from the decedent’s purchase,
in August of 1997, of 50,000 shares of stock
in an American financial services company:
Citicorp. These shares were later con-
verted into 125,000 shares of stock in an-
other (related) American company: Citi-
group. After a series of stock splits and
stock dividends, the investment grew to a
total of 250,000 shares of Citigroup stock.
The value of the shares at the time of the
decedent’s death was $11,790,000.

A federal estate tax return was due on
October 31, 2002. I.R.C. § 6075. On that
day, the Estate filed an application for an
extension of time to (i) file a return and (ii)
pay any estate tax that was due and owing.
The IRS approved the requested filing
extension but not the requested delay in
payment.

Nearly two weeks after the deadline for
paying estate tax, the Estate paid
$1,150,732.33 to the IRS. The Estate also
missed the now-extended deadline for sub-
mitting the estate tax return, filing that
document on April 29, 2004 (almost one
year late).
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The estate tax return set the value of
the decedent’s gross estate for federal es-
tate tax purposes at $4,156,250, which was
the value of 125,000 shares of Citigroup
stock (one-half of the total bloc of stock
held in the decedent’s name) on a valuation
date permitted by the tax code.! The Es-
tate explained that the gross estate did not
include all 250,000 shares because the
stock, although issued in the decedent’s
name alone, was owned as the community
property of the decedent and his wife un-
der the laws of Belgium.

On June 21, 2004, the IRS assessed
unpaid taxes in the amount of
$1,156,341.49 against the Estate, together
with a penalty of $289,085.37 for the late
filing of the return, id. § 6651(a)(1), and a
penalty of $7,115.33 for late payment of
tax, id. § 6651(a)(2).

After making these assessments, the
IRS proceeded to complete its examination
of the Estate’s tax return. It concluded
that all 250,000 shares of Citigroup stock
were includable in the gross taxable estate.
Accordingly, the IRS issued a notice of
deficiency for unpaid tax in the amount of
$2,070,000.01. See id. § 6212. The notice
also increased the section 6651(a)(1) late-
filing penalty by $511,758.93 to reflect the
newly assessed tax deficiency.

Having received a demand for payment
of both the initial $289,085.37 late-filing
penalty and the $7,115.33 late-payment
penalty, the Estate sought a waiver of
those penalties on the ground that any
shortcomings were based on reasonable
cause and did not reflect willful neglect.
The IRS granted the waiver and abated
the penalties.

On July 19, 2007, the Estate repaired to
the United States Tax Court. Invoking
LR.C. § 6213, it sought redetermination of

1. The tax code affords an executor, in some
circumstances, the option of valuing property
as of the date six months after the decedent’s
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the sums claimed in the notice of deficien-
cy. The Estate’s petition contained two
prayers for relief. First, it contended that
the decedent held the shares of Citigroup
stock as community property with his wife
under Belgium’s marital property regime
and, therefore, only one-half of the shares
were properly includable in his gross es-
tate. Second, it contended that the
$511,758.93 portion of the late-filing penal-
ty should be abated.

The parties submitted the case to the
tax court on stipulated facts. See Fed.
Tax Ct. R. 122. To explain the fine points
of their arguments, they also filed briefs
and reports about relevant foreign law.
See Fed. Tax Ct. R. 146.

The tax court upheld both the determi-
nation of the tax deficiency and the chal-
lenged portion of the late-filing penalty.
With respect to the former issue, the court
concluded that the decedent held the
shares not as community property under
the marital property regime of Belgium
but, rather, as his separate property under
the marital property regime of England.
Estate of Charania, 2009 WL 2924091, at
*8. With respect to the latter issue, the
court found insufficient justification for the
untimely filing. Id. at *9. Relatedly, it
concluded that the IRS’s earlier abatement
of a portion of the late-filing penalty did
not compel the abatement of the remain-
der of the late-filing penalty. Id. at *9-10.
This timely appeal ensued. We have juris-
diction by designation of the parties.
LR.C. § 7482(a), (b)(2); see also Estate of
Charania, 2009 WL 2924091, at *4 (noting
parties’ joint designation of First Circuit).

II. ANALYSIS

We bifurcate our discussion of the Es-
tate’s claims of error, separately address-
ing the tax and penalty issues.

death. I.R.C. § 2032. In this instance, the
Estate opted to value the shares as of July 31,
2002.
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A. The Tax.

Every nonresident decedent who is not a
citizen of the United States is subject to
federal estate tax on the transfer of cer-
tain assets within his taxable estate.
LR.C. § 2101(a). Pertinently, such a dece-
dent’s taxable estate includes stock owned
in domestic corporations. Id. §§ 2104(a),
2106(a). The dollar amount that is includ-
able in the gross estate is equal to “the
value of [the] property to the extent of the
interest therein of the decedent at the time
of his death.” Id. § 2033. This calcula-
tion may, in certain circumstances, be
premised on an alternate valuation date.
Id. § 2032.

The controversy here hinges on a nar-
row issue. The Estate does not dispute
that Citigroup is a domestic corporation
within the meaning of these statutory pro-
visions. The Commissioner does not con-
test the Estate’s right to use the alternate
valuation date. The parties part ways,
however, as to how many of the 250,000
Citigroup shares were includable in the
decedent’s gross taxable estate.

[1] On this critical issue, the Estate
asserts that only one-half of the shares
were includable in the decedent’s gross
taxable estate because, under the marital
property regime of Belgium, the stock was
community property. The Commissioner
responds that all the shares were includa-
ble in the decedent’s gross taxable estate
because, under the marital property re-
gime of England, they were the decedent’s

2. We express no opinion on the appropriate-
ness of this conclusion. Rather, we work with-
in the framework to which the parties have
agreed. Borden v. Paul Revere Life Ins. Co.,
935 F.2d 370, 375 (1st Cir.1991) (explaining
that when parties have reached a plausible
agreement about what law governs, a federal
court is free to forgo independent choice-of-
law analysis and accept the agreement); cf.
Restatement (Second) of Conflict of Laws
§ 187 (explaining that courts generally honor

separate property. This dispute presents
a question of foreign law and, thus, the tax
court’s resolution of it engenders de novo
review. See Textron Inc. v. Comm’™, 336
F.3d 26, 30 (1st Cir.2003); see also Fed.
Tax Ct. R. 146 (noting that the tax court’s
determination of foreign law “shall be
treated as a ruling on a question of law”).

Even on this compact battlefield, the
parties occupy some common ground.
They agree that, for federal estate tax
purposes, ownership of intangible personal
property is controlled by the whole law of
the decedent’s domicile at the time of
death.? The parties further agree that the
decedent in this case was domiciled in
Belgium when he died and that a Belgian
court, applying Belgian choice-of-law rules,
would look to the whole law of the country
of the spouses’ common nationality. Final-
ly, the parties agree that the country of
the spouses’ common nationality is Eng-
land.? So framed, the question reduces to
what marital property regime an English
court would apply to determine the spous-
es’ property rights in the Citigroup shares.

[2] The Estate argues that an English
court would adhere to the doctrine of mut-
ability. Under the doctrine of mutability,
the marital property regime of the juris-
diction in which the spouses were domi-
ciled when the property was acquired gov-
erns questions of ownership. J.G. Collier,
Conflict of Laws 282 (3d ed.2001). In this
case, the spouses were living in Belgium
when the decedent purchased the stock.

the parties’ choice of law selections in con-
tract disputes).

3. We use “England” as a convenient short-
hand for the United Kingdom. Both the de-
cedent and his wife were born in Uganda, at a
time when that country was part of the United
Kingdom. The parties have stipulated that
they were citizens of the United Kingdom at
all relevant times.
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That jurisdiction has a community proper-
ty regime. Thus, if an English court were
to follow the doctrine of mutability, owner-
ship of the Citigroup shares would be split.

[3] The Commissioner counters that an
English court would apply the doctrine of
immutability. Under the doctrine of im-
mutability, the marital property regime of
the jurisdiction in which the spouses were
domiciled at the time of their marriage
governs all personal property that they
acquire thereafter, regardless of where
they are living when the property is ac-
quired or whether their domicile changes.
Id. Thus, because the spouses were domi-
ciled at the time of their nuptials in Ugan-
da, and because the parties have stipulated
that Uganda’s marital property regime
corresponded, at the relevant time, to
England’s marital property regime, the
doctrine of immutability would call for ap-
plication of England’s marital property re-
gime. That is a separate property regime,
so that if an English court were to follow
the doctrine of immutability, all the Citi-
group shares would be the decedent’s
property.

The question of which jurisdiction’s mar-
ital property regime should prevail after
spouses have changed their domicile is a
recurring one in conflict of laws analysis.
In the United States, courts have tended
to favor the doctrine of mutability. See,
e.g., United States v. ITT Consumer Fin.
Corp., 816 F.2d 487, 490 (9th Cir.1987);
Saul v. His Creditors, 5 Mart. (n.s.) 569
(La.1827). The primary rationale under-
girding this approach is that the jurisdic-
tion in which a couple was domiciled at the

4. We caution that under either the doctrine of
immutability or the doctrine of mutability, the
situation may vary if the spouses execute a
prenuptial or postnuptial agreement, or affir-
matively elect to be governed by some other
country’s marital property regime. Dicey,
Morris & Collins, The Conflict of Laws 1288—
1295 (14th ed.2006). We do not probe the
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time of the acquisition of property has the
most significant interest in both the spous-
es and the property. See Restatement
(Second) of Conflict of Laws § 258. In
continental European countries, the doc-
trine of immutability is favored. See Di-
cey, Morris & Collins, The Conflict of
Laws 1295 (14th ed.2006); Friedrich K.
Juenger, Marital Property and the Conflict
of Laws, 81 Colum. L.Rev. 1061, 1061-62
(1981). Champions of the immutability
doctrine tout its ease of administration and
the desirability of applying a single marital
property regime to the entire inventory of
a couple’s personal property. See, e.g.,
Ernest G. Lorenzen, The French Rules of
the Conflict of Laws, 38 Yale L.J. 165, 177
(1928); J. Thomas Oldham, What if the
Beckhams Move to L.A. and Divorce?, 42
Fam. L.Q. 263, 264-65 (2008).

This background is interesting, but our
task is neither to decide which policy ratio-
nale is more attractive nor to determine
which view is more prevalent across the
globe. Rather, it is our task to inquire
which of the competing doctrines an En-
glish court would place into service on
these facts. We undertake that inquiry.

Historically, the House of Lords has
been the court of last resort in England.
See Appellate Jurisdiction Act 1876, 39 &
40 Vict., c. 59 (Eng.); see also Glenn Dy-
mond, House of Lords Library, The Appel-
late Jurisdiction of the House of Lords 5-
10 (2007). The only relevant decision of
the House of Lords is De Nicols v. Curlier,
[1900] A.C. 21 (H.L.) (appeal taken from
C.D.). That case involved two French citi-

limits of this exception because nothing of the
sort occurred in the case at hand.

5. In 2009, the newly created Supreme Court
of the United Kingdom assumed that role.
That court has generated no precedent that is
relevant here.
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zens, who married in France. Id. at 23.
They did not enter into either a prenuptial
agreement or other contractual arrange-
ment relating to the disposition of assets
acquired during the marriage. Id.

After nine years, the spouses moved to
England, and the husband became a Brit-
ish subject. Id. They spent the next thir-
ty-four years in England, amassing a con-
siderable fortune. Id. at 31. When the
husband died, a question arose as to which
marital property regime—France’s or
England’s—governed the ownership of the
couple’s personal property (the bulk of
which was acquired after they moved to
England). Id. at 23-24.

The De Nicols court looked to the mari-
tal property regime of the jurisdiction in
which the spouses were domiciled when
they celebrated the marriage to determine
their rights in each other’s personal prop-
erty. Id. at 24, 31. That brought French
law to the forefront, and the court conclud-
ed (i) that an immutability rule was baked
into French law, and (ii) that law im-
pressed a community property regime on a
married couple’s rights in personal proper-
ty. Id. at 24-26. The court considered
this immutability rule to be rooted in im-
plied contract theory: under the French
Civil Code, entering into a marriage with-
out a prenuptial agreement placed the
spouses in the same legal position as if
they had executed a contract that express-
ly adopted the community property regime
of the French Civil Code. Id. at 24. Once
that regime attached, it could not be
changed except by the spouses’ express
agreement to a different arrangement or
by the occurrence of certain external
events (e.g., divorce). Id. at 26. Wielding
this reasoning, the court held that the
French community property regime gov-

6. Lashley v. Hog, (1804) 4 Paton 581 (H.L.),
cited by the Estate, is not such a case. The
De Nicols court persuasively distinguished

erned, even as to property that had been
acquired in England. Id. at 30.

[4] This decision lights our path. The
rule of De Nicols is that a change in
marital domicile does not, in itself, effect a
change in the marital property regime
governing the spouses’ rights in personal
property acquired throughout the course
of the marriage. This, then, is a clear
indication that, in this context, England
adheres to the doctrine of immutability.
See Dicey et al. (14th ed.), supra, at 1295.

De Nicols is the only English precedent
on point. It is still good law; it has never
been overruled or discredited. Like the
tax court, we are persuaded that we must
follow it. We add that the rule of immuta-
bility is also commended to us by the
absence of any English precedent suggest-
ing that its obverse—the rule of mutabili-
ty—applies with respect to the marital
property.® See Dicey et al. (14th ed.),
supra, at 1299 (noting that there is “no
English authority” for the proposition that
the mutability doctrine may prevail).
Therefore, the rule of immutability applies
here.

As part of a campaign to convince us
that mutability is the English rule, the
Estate points to the eleventh edition of
Dicey and Morris’s treatise, which states
that the English rule governing spouses’
rights in each other’s property is one of
mutability. See Dicey & Morris, On Con-
flict of Laws 1068 (11th ed.1987). There
are two principal reasons why this endeav-
or fails.

First, even this cited version cautions
that whether a mutability rule obtains in
England is controversial and not settled
law. Id. at 1069. Second—and more im-
portant—the most recent edition of the

Lashley, explaining that the question in Lash-
ley was not one of marital property rights but,
rather, a question of the law of succession.
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same treatise reversed direction and states
that immutability is the rule in England.
See Dicey et al. (14th ed.), supra, at 1295
(“Rule 158—A change in the matrimonial
domicile after marriage does not in itself
alter the rights of the husband and wife to
each other’s property.”). The clear import
of this about-face is that the authors, hav-
ing reconsidered the point, now agree that
De Nicols heralds a rule of immutability.

Taking a different tack, the Estate tries
to distinguish De Nicols on the ground
that the De Nicols opinion was driven by
French—not English—law. This theory
posits that the result in De Nicols pro-
ceeds solely from the fact that French law
implied a contract between the spouses to
adopt France’s marital property regime.
But the text of De Nicols belies this read-
ing.

Before the De Nicols court gave any
consideration to the content of French law,
it applied the forum’s choice-of-law rules
and decided that French substantive law
governed the rights of the spouses in each
other’s property. See [1900] A.C. at 24
(“The parties, as I have said, were married
according to French law, and the first
thing to do is to see how the matter would
be dealt with in respect of such a marriage
by French law.”) (Halsbury, L.C.); id. at
31 (“[TThe only question would seem to be
what was the effect according to French
law of the marriage of Mr. and Mrs. De
Nicols....”) (Lord Macnaghten). The
fact that France’s choice of a marital prop-
erty regime could be traced to an implied
contract theory had nothing to do with the
court’s decision, in the first instance, to
apply the law of the initial matrimonial
domicile. To suggest otherwise is to put
the substantive law cart before the choice-
of-law horse.

Next, the Estate suggests that, even if
De Nicols is not distinguishable and an-
nounced a rule of immutability, a modern

English court would scrap it and adopt a
rule of mutability. This suggestion pres-
ents the Estate with a difficult row to hoe.
We have indicated, time and again, a reluc-
tance to expand non-federal law to em-
brace a doctrine that no local court has
espoused. See, e.g., A.W. Chesterton Co. v.
Chesterton, 128 F.3d 1, 7 (1st Cir.1997)
(explaining that federal courts should hesi-
tate to expand a state’s law beyond its
clearly established boundaries); Kassel v.
Ganmnett Co., 875 F.2d 935, 950 (1st Cir.
1989) (explaining that, when called upon to
apply state law, a federal court should
normally “take state law as it finds it”).
Here the Estate advances three argu-
ments as to why an English court might
decline to follow De Nicols in the case at
bar. Whether viewed simply or in combi-
nation, these arguments do not compel the
conclusion that a modern English court
would disavow De Nicols.

To begin, the Estate notes that today’s
society, in contrast to that of a century
ago, is characterized by increased longevi-
ty and mobility. That is true as far as it
goes, but it does not take the Estate very
far. One of the chief attractions of the
rule of immutability is that it provides a
uniform property regime regardless of
how long people live or how often they
move.

The second purported basis for soughing
off De Nicols focuses on the fact that the
spouses in De Nicols voluntarily departed
from their original marital domicile,
whereas the spouses in this case were
exiled. But while De Nicols did not speak
specifically to the effect (if any) of exile, it
is far from clear that an English court
would necessarily view this distinction ei-
ther as meaningful or as cutting in favor of
adopting a rule of mutability.

The Estate’s final basis for urging us to

vaticinate that England’s highest court
would overrule De Nicols and adopt the
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mutability rule is no more cogent. This
argument posits that a mutability rule is
needed in order to avoid unfair results.
Here, however, applying the De Nicols
rule of immutability would not frustrate
any clearly expressed intent of the dece-
dent and his wife. After all, the decedent
took title to the shares in his own name
and never altered that form of ownership.
Moreover, the couple had multiple oppor-
tunities to select a marital property regime
other than that of their original marital
domicile, but they eschewed those opportu-
nities. For example, they could have se-
lected a marital property regime by means
of either a prenuptial or postnuptial con-
tract. See Dicey et al. (14th ed.), supra, at
1285.  Similarly, Belgian law afforded
them a mechanism that allowed spouses to
switch or modify the marital property re-
gime governing their holdings, see Belgium
Code Civil art. 1394 (Codes Larcier, Vol.
I, Droit Civil et Judiciaire 2008) (Belg.),
but they never invoked that mechanism.

Let us be perfectly clear. We do not
presume to decide that England’s highest
court, if asked either to reexamine De
Nicols or to apply it to somewhat different
facts, would necessarily hold firm to the
rule of immutability. That sort of predic-
tion is beyond our proper purview. We
are, however, bound to adhere to the rule
of De Nicols absent a compelling showing
that the English courts would scuttle that
rule. No such showing has been made
here.

To say more on this point would be
supererogatory. For the reasons elucidat-
ed above, we follow De Nicols and apply
the rule of immutability in this case.
Therefore, the English marital property
regime—a regime of separate property—
governed the property rights of the dece-
dent and his wife in the Citigroup stock.
It follows inexorably that all the shares

were includable in the decedent’s gross
estate for federal estate tax purposes.

B. The Penalty.

This leaves the Estate’s plaint that the
tax court erred by upholding the unres-
cinded portion of the late-filing penalty.
To put this plaint into perspective, we
chronicle the relevant events.

The IRS assessed a total late-filing pen-
alty of $800,844.30 against the Estate.
This penalty was assessed in two stages.
First, the IRS assessed a penalty of
$289,085.37 shortly after the Estate filed
the estate tax return. The IRS then aug-
mented that penalty by assessing an addi-
tional $511,758.93 in the notice of deficien-
cy.

The IRS abated the initial portion of the
penalty, but did not withdraw the incre-
mental portion of the penalty (added in the
notice of deficiency). The tax court re-
fused to abate this incremental portion,
Estate of Charania, 2009 WL 2924091, at
*10, and the Estate assigns error to this
ruling. It asseverates that because the
IRS abated one portion of the late-filing
penalty, consistency demanded abatement
of the remainder.

[5] In evaluating this asseveration, we
start with the text of the relevant statuto-
ry provision. We then address the merits
of the Estate’s claim. Because that claim
raises a question of law, our review is de
novo. See, e.g., State Police Assm of
Mass. v. Comm’, 125 F.3d 1, 3-4 (Ist
Cir.1997).

[6] Persons subject to the federal es-
tate tax are required to file estate tax
returns within fixed time parameters.
I.R.C. § 6075. If such a person fails to file
an estate tax return in a timeous manner,
he has the burden of showing “that such
failure is due to reasonable cause and not
due to willful neglect.” Id. § 6651(a)(1).
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In the absence of such a showing, “there
shall be added to the amount required to
be shown as tax on such return” a late-
filing penalty. Id. Imposition of this pen-
alty is mandatory unless the failure to file
on time was due to reasonable cause and
not due to willful neglect. See Comm™r v.
Lane-Wells Co., 321 U.S. 219, 224, 64 S.Ct.
511, 88 L.Ed. 684 (1944) (holding late-filing
penalty mandatory, absent reasonable
cause, under a similarly worded predeces-
sor statute); Plunkett v. Comm’r, 118 F.2d
644, 649 (1st Cir.1941) (same).

The amount of the impost is not discre-
tionary but, rather, dictated by the statute.
The penalty for returns that are tardy by
one month or less is five percent of the
amount of tax required to be shown on the
return. I.R.C. § 6651(a)(1). An addition-
al five percent is added for each further
month (or fraction thereof) that elapses
before a return is filed. Id. The maximum
penalty is twenty-five percent. Id.

In this instance, the Estate filed its re-
turn on April 29, 2004 (almost one year
late). The IRS responded on June 21,
2004, assessing a late-filing penalty of
$289,085.37. This penalty was twenty-five
percent of the amount of tax shown on the
return-an amount calculated on the as-
sumption that the gross estate included
only one-half of the Citigroup shares.

After examination of the return, the IRS
determined that all the Citigroup shares
were includable in the gross estate. This
led to the issuance of a notice of deficiency
for additional tax in the amount of
$2,070,000.01. The notice also memorial-
ized an increase in the late-filing penalty to
correspond with its new tax computation.
This added $511,758.93 to the previously
assessed late-filing penalty.

After service of the notice of deficiency,
the Estate’s total tax liability—according
to the IRS—stood at $3,226,341.50 (the
sum of the $1,156,341.49 tax assessed on
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June 21, 2004, and the additional
$2,070,000.01 assessed by means of the
notice of deficiency). The total late-filing
penalty stood at $800,844.30 (the sum of
the initial portion of the penalty—$289,-
085.37—assessed on June 21, 2004, and the
inecremental portion of the penalty—$511,-
758.93—assessed in the notice of deficien-
cy). But the $289,085.37 portion of the
penalty was abated during the administra-
tive phase of this case, leaving the remain-
der of the penalty ($511,758.93) intact.

The Estate asked the tax court to abate
what remained of the late-filing penalty,
arguing among other things that the IRS
already had determined that reasonable
cause existed for the delay in filing and
that the delay was not due to willful ne-
glect. The tax court rejected this argu-
ment, Estate of Charanita, 2009 WL
2924091, at *9-10, allowing this portion of
the penalty to stand.

[7]1 The tax court’s ruling does not sur-
vive scrutiny. Although the late-filing
penalty was imposed in two stages, it is a
single penalty punishing a single default
(an untimely filing of the estate tax re-
turn). The entire penalty was assessed in
pursuance of section 6651(a)(1). Under
that statute, unless the IRS determines
that a taxpayer has demonstrated both
reasonable cause for the delay in filing and
an absence of willful neglect, the IRS must
assess a late-filing penalty. The IRS abat-
ed the initial portion of the penalty. This
action necessarily signified that it had de-
termined that reasonable cause existed for
the late filing and that the failure to file on
time was not due to willful neglect. See
L.R.C. § 6651(a)(1). On the face of the
matter, these determinations would seem
to apply equally to the remainder of the
penalty (which was calculated according to
the same statutory algorithm and imposed
for precisely the same late filing). The



SAM M. EX REL. ELLIOTT v. CARCIERI

7

Cite as 608 F.3d 77 (1st Cir. 2010)

Commissioner has pointed to no basis for
treating one portion of this unitary penalty
differently from the other, and the record
suggests no such distinction.

The whole is but the sum of its parts,
and logically, the two portions of the late-
filing penalty should stand or fall together.
There may be special circumstances that
would justify splitting the baby, but the
Commissioner has the burden of identify-
ing those circumstances. Cf Estate of
Abraham v. Comm’r, 408 F.3d 26, 35 (1st
Cir.2005) (holding that where notice of de-
ficiency fails adequately to describe the
basis on which the Commissioner relies for
his deficiency determination, burden shifts
to the Commissioner to prove the accuracy
of the deficiency determination). Absent a
plausible explanation, the only conclusion
that can be drawn from the abatement of
the initial portion of the penalty is that the
remainder of the penalty should have been
abated as well. Any other result would be
arbitrary, capricious, and in derogation of
the government’s duty to turn square cor-
ners in dealing with taxpayers. See Rotolo
v. Merit Sys. Protection Bd., 636 F.2d 6, 8
(1st Cir.1980).

Here, the Commissioner has not prof-
fered a plausible explanation that would
justify the apparent aberration. Without
such an explanation, we are constrained to
conclude that the tax court erred in refus-
ing to abate the balance of the late-filing
penalty.’

III. CONCLUSION

We need go no further. We affirm the
tax court’s ruling that all 250,000 Citigroup
shares were the separate property of the

7. Simple arithmetic confirms this conclusion.
After completion of the IRS’s examination of
the return, the total amount of estate tax due
was $3,226,341.50. Under section
6651(a)(1)’s algorithm for a return that is
filed more than eleven months late, the late-
filing penalty is twenty-five percent of that

decedent for federal estate tax purposes
and, thus, were includable in his gross
taxable estate. Accordingly, the amount
of tax claimed in the notice of deficiency
was due. Nevertheless, the tax court’s
approbation of the $511,758.93 late-filing
penalty was in error, and that ruling must
be reversed.

Affirmed in part and reversed in part.
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SAM and Tony M., by Next Friend Greg-
ory C. ELLIOTT; Caesar S., by Next
Friend Kathleen J. Collins; David T.,
by Next Friend Mary Melvin; Briana,
Alexis, Clare, and Deanna H., by Next
Friend Gregory C. Elliott; and Danny
and Michael B., by Next Friend Greg-
ory C. Elliott; for themselves and
those similarly situated, Plaintiffs,
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the Department of Children, Youth
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amount. That amount is fixed by the statute,
and the Commissioner has no discretion to
vary it. A late-filing penalty of $511,758.93,
however, would represent approximately six-
teen percent of the tax due. Thus, the statuto-
ry formula does not allow for a stand-alone
late-filing penalty of $511,759.93.



