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in its answers to interrogatories that
the salaries were based upon a 55-hour

work week. This was sufficient to meet’

the burden of proving performance of
overtime work itself and thereafter it
was competent for the court to deter-
mine, from the evidence before it, the
actual amount of overtime and whether
the agreed fixed weekly galary did in
fact include a proper rate of overtime
pay. This the court did, adversely to
the appellant. i

For the above reasons and for the rea-
sons set forth in Judge Swinford’s opin-
jon, the judgment of the District Court
is affirmed.
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In the United States District Court
for the Central District of California,
Harry Pregerson, J., there was judg-
ment finding that the plaintiff remained
a United States citizen. The Secretary
of State appealed. The Court of Ap-
peals, Choy, Circuit Judge, held that in
view of evidence including evidence that
the plaintiff took an oath of alle-
giance to Queen Elizabeth in becoming a
British subject and disclaimed liability
for service in the United States military
forces, the trial. court’s finding that he
had not renounced his United States cit-
izenship was clearly erroneous.

Reversed.
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Subjective intent to renounce Unit-
ed States citizenship, if required for ex-
patriation, may be proved by evidence of
explicit renunciation, by acts inconsist-
ent with United States citizenship, or by
affirmative voluntary acts clearly mani-
festing decision to accept a foreign na-
tionality. Immigration and Nationality

‘Act, § 349(a) (1)y (¢), 8 U.S.C.A. §

1481(a) (1), (e).
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Subjective intent to renounce Unit-
ed States citizenship, if required for ex-
patriation, may be proved by only pre-
ponderance of .evidence. Immigration
and Nationality Act, § 349(c), 8 U.s.C.
A. § 1481(e). :
3. Citizens =13

In view of evidence including ‘evi-
dence that United States citizen took
oath of allegiance to Queen Elizabeth in
becoming British subject and disclaimed
liability for service in United States mil-
itary forces, trial court’s finding that he
had not renounced his United States cit-
izenship was clearly erroneous. Immi-
gration and Nationality Act, ‘§ 349(a)
(1), (c), 8 US.C.A. § 1481(a) 1), (e).
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Before BARNES, WRIGHT and

CHOY, Circuit Judges.

CHOY, Circuit Judge:

The Secretary of State appeals a dis-
trict court judgment finding that Elihu
King remains a United States citizen,
The district court held that the Secre-
tary had failed to prove that King vol-
untarily renounced his United States cit-
izenship when he became a naturalized
British subject. We reverse.

King was born in the United States,
and became a citizen at birth. His par-
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ents were divorced, and he lived with his

father until 1948, when he obtained a

United States passport. - While en route
to Palestine, he was interned by the Le-
banese government during the Arab-Is-
raeli war, He was.released and sent to
Italy, where his passport: ‘was - taken
from him by Italian officials. King im-
mediately returned to Palestine without
his passport, -and served in the Israeli
armed forces.

After the war, he attempted to obtain
a new United States passport, but bu-
reaucratic delays caused him to obtain
an Israeli laissez-passer to visit hig
mother in Malaya, . There King again
applied for a United States passport.
The Secretary of State agreed to grant a
passport, but only for return to the
United States. King refused the condi-
tion, and applied for a British passport,
becoming a naturalized British subject
in 1954. o :

In 1958, King returned to Israel, be-
coming an Israeli citizen. There he sub-
sequently married a United States citi-
zen, In 1964, he attempted once more to
obtain a United States passport, but was
refused on the ground that he had relin-
quished his citizenship in 1954. King
obtained an alien immigrant visa, re-
. turned to the United States, and began
this action, He is eligible for natural-
ization as the spouse of a United States
citizen. » , ,

- The Secretary’s defense to King’s suit
rests upon 8 U.S.C. § 1481(a) 1,
which reads in relevant part:

“. . . [A] person who is a na-
_tional of the United States whether by
birth or naturalization, shall loge his

. ‘Compare Savorgnan v. United States,
338 U.8. 491, 70 8.Ct. 292, 94 L.Ed. 287

B ;(1950) with Afroyim v. Rusk, 887 U.S.
253, 87 8.Ct. 1660, 18 L.Ed.2d 757
(1967) ; Kennedy v. Mendoza-Martinez,
372 U.8. 144, 83 S.Ct. 554, 9 L.Ed.2d
644 (1963) ; Nishikawa v. Dulles, 856
U.S. 129, 78 8.Ct. 612, 2 L.Ed.2d 659
(1958) ; and Trop v. Dulles, 356 U.S.

. 86, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958).
Cf. Rogers v. Bellei, 401 U.S. 815, 91
S.Ct. 1060, 28 L.Ed.2d 499 (1971).

nationality by—(1) 'dbtaining natural-
-ization in a foreign state upon. his
: own application ' » o

[1,2] We assume, without deciding,
that specific subjective intent to re-
nounce United States citizenship is re-
quired for expatriation.! The Secretary
may prove this subjective intent by evi-
dence of an explicit renunciation, Jolley
v. Immigration and Naturalization Serv-
ice, 441 F.2d 1245 (5th Cir. 1971), acts
inconsistent with United States citizen-
ship, Baker v. Rusk, 296 F.Supp. 1244
(C.D., Cal, 1969), or by “affirmative
voluntary act[s] clearly manifesting a
decision to accept [foreign] nationality
- . .,”7 In re Balsamo, 306 F.Supp.
1028, 1033 (N.D., Ill. 1969). Such proof
need be only by a preponderance of the
evidence. 8 U.S.C. § 1481(ec).

[38] The Secretary amply -met his
burden in this case, and the district
court was clearly. erroneous in its deci-
sion. First, to obtain British natural-
ization, King took an oath of allegiance
to Queen  Elizabeth II,2 which while
alone insufficient to prove renunciation
provides substantial evidence.of intent.
Baker, supra, 296 F.Supp. at 1246. Sec-
ond, in his correspondence: with his
Selective Service board, King listed his
citizenship as British and Israeli; and
in 1954 he returned his draft card with
the notation: '

“Dear Sirs,

“Please take my name of your lists;
I am a British subject and not liable
for service in the U.S, forces.”

Third, in 1959, while investigating the
possibility of a United States visa, King

2. King ‘took the following oath on March
16, 1954 : -

“I, Lee Dov King known as Simon
Matthew King formerly known as Lee
Dov Rappoport swear by Almighty’ God
that I will be faithful and. bear true
allegiance to Her Majesty Queen Eliza-
beth the Second, Her Heirs and Suc-
cessors, according to law.”
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executed an “Affidavit of Expatriated
Person” before the United States Vice
Consul in Haifa, Israel. The affidavit
read in part:

“I, Lee Dov King, solemnly swear
that I was naturalized as a citizen of
the United Kingdom upon my own-ap-
plication on March 186,
1954,

“1 further swear that the act men-
tioned above was my free and volun-
tary act and that no undue influence,
compulsion, force or duress was exert-
ed upon me from any source what-
soever.”

He also told the Vice Consul,

«“In March 1954 I legally changed
my name from Lee Dov Rappoport to
Lee Dov King, and at the same time
was naturalized as a British subject.
1 informed the American Consulate in
Singapore of this. I made no formal
statement of renunciation of my
American citizenship then, since 1 as-

“sumed it was unnecessary and that my
becoming a British subject was all
that was necessary. I am perfectly

- willing to make a formal renunciation
of United States citizenship, if this is
what will simplify my status.

“Both from my own and, as far as I
can see, a legal point of view, my na-
tional status is that of a naturalized
British subject only; I have no other
nationality.”  (emphasis supplied.)

These statements indicate that while
King never formally renounced his Unit-
ed States citizenship, he intended to do
so when he became a naturalized British
subject, and that he would do so at any
time to “simplify” matters. His selec-
tive service correspondence is inconsist-
ent with United States citizenship. Aft-
er 1954, King did not consider himself
to be a United States Citizen, In 1954
he had the specific subjective intent to
and did renounce his United States citi-
zenship.

Reversed.

* [1] Rule 18, 5 Cir.; see Isbell Enter-
prises, Inc. v. Citizens Casualty Co. of
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Edwin NELMS, Individually and as Next
Friend for Mark Nelms, Plaintiffs-
Appellants,

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, Defendant-
Appellee.

No. 12-1276
Summary Calendar.*

United States Court of Appeals,
Fifth Circuit.

July 6, 1972.

The United States District Court
for the Northern District of Texas, Leo
Brewster, J., dismissed action brought
by injured party directly against insurer
and appeal was taken. The Court of
Appeals held that notwithstanding Loui-
siana’s direct action statute, plaintiff
who, while in Louisiana, was bitten by
dog owned by Louisiana resident could
not bring direct action against dog own-
er’s insurer in federal court sitting in
Texas and exercising diversity jurisdie-
tion.

Affirmed.

1. Appeal and Error €826

Appeal from dismissal of direct ac-
tion by injured party against insurer
was proper case for placement on sum-
mary calendar. U.S.Ct. of App. 5th Cir.
Rule 18, 28 U.S.C.A.

2, Courts €359

Question of whether or not direct
action against insurer is permitted is
sufficiently determinative of outcome of
trial that federal court sitting in diver-
sity jurisdiction must follow state law in
making its decision. Rules of Civil Pro-
cedure Tex. rule 97; LSA-R.S. 22:-
6556.

8. Courts €359
In assessing which of two compet-

ing bodies of law is applicable to alleged

New York 5 Cir. 1970, 431 F.2d 409,
Part 1.



