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Background:  Taxpayers who had failed to
report funds held in foreign bank accounts
and who had entered in the Offshore Vol-
untary Disclosure Program (OVDP), a vol-
untary disclosure program established by
the Internal Revenue Service (IRS)
brought action against IRS, alleging viola-
tion of the Administrative Procedure Act
based on IRS’s failure to provide direct
method of entry into Streamlined Filing
Compliance Procedures (SFCP), a subse-
quently established disclosure program,
which imposed on taxpayers greater off-
shore penalties, exposure to additional civil
penalties, increased filing burdens, dispa-
rate standard of review, and longer case-
review time as compared to other similarly
situated applicants, and seeking declarato-
ry and injunctive relief. IRS moved to
dismiss.

Holdings:  The District Court, Colleen
Kollar-Kotelly, J., held that:

(1) requested relief was restraint of as-
sessment and collection of accuracy-
related penalties and failure-to-file
penalties;

(2) requested relief to switch programs
was restraint on assessment and collec-
tion of unpaid taxes;

(3) requested relief to directly enter into
SFCP would have shifted burden of
proof for finding of willfulness, and
therefore restrained assessment and
collection of unpaid taxes; and

(4) taxpayers possessed adequate alterna-
tive remedies.

Motion granted.

1. Internal Revenue O4108

The United States income tax system
reaches all U.S. citizens’ income no matter
where in the world it is earned, unless it is
expressly excepted by another provision in
the Tax Code.  26 U.S.C.A. § 1 et seq.

2. Internal Revenue O4472

The United States tax structure is
based on a system of self-reporting.

3. Internal Revenue O4472

The Government depends upon the
good faith and integrity of each potential
taxpayer to disclose honestly all informa-
tion relevant to tax liability.

4. Federal Courts O2015

Federal courts are courts of limited
jurisdiction and can adjudicate only those
cases entrusted to them by the Constitu-
tion or an Act of Congress.

5. Federal Courts O2081

The District Court begins with the
presumption that it does not have subject
matter jurisdiction over a case.  Fed. R.
Civ. P. 12(b)(1).

6. Federal Courts O2081

To survive a motion to dismiss for lack
of subject matter jurisdiction, a plaintiff
bears the burden of establishing that the
district court has subject matter jurisdic-
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tion over its claim.  Fed. R. Civ. P.
12(b)(1).

7. Federal Courts O2078, 2080

In determining whether there is sub-
ject matter jurisdiction on motion to dis-
miss, the district court may consider the
complaint supplemented by undisputed
facts evidenced in the record, or the com-
plaint supplemented by undisputed facts
plus the court’s resolution of disputed
facts.  Fed. R. Civ. P. 12(b)(1).

8. Federal Courts O2081
At the motion to dismiss stage for lack

of subject matter jurisdiction, counseled
complaints, as well as pro se complaints,
are to be construed with sufficient liberali-
ty to afford all possible inferences favor-
able to the pleader on allegations of fact.
Fed. R. Civ. P. 12(b)(1).

9. Federal Courts O2078
Although a district court must accept

as true all factual allegations contained in
the complaint when reviewing a motion to
dismiss for lack of subject matter jurisdic-
tion, the factual allegations in the com-
plaint will bear closer scrutiny in resolving
such a motion than in resolving a motion
for failure to state a claim.  Fed. R. Civ. P.
12(b)(1, 6).

10. Internal Revenue O4637, 4917
The manifest purpose of the Anti-In-

junction Act is to permit the United States
to assess and collect taxes alleged to be
due without judicial intervention, and to
require that the legal right to the disputed
sums be determined in a suit for refund.
26 U.S.C.A. § 7421(a).

11. Internal Revenue O4917
The Anti-Injunction Act reflected ap-

propriate concern about the danger that a
multitude of spurious suits, or even suits
with possible merit, would so interrupt the
free flow of revenues as to jeopardize the

Nation’s fiscal stability.  26 U.S.C.A.
§ 7421(a).

12. Internal Revenue O4637, 4916
While the Anti-Injunction Act does

not bar all legal claims pertaining to taxa-
tion, it does bar those suits seeking to
restrain the assessment or collection of
taxes.  26 U.S.C.A. § 7421(a).

13. Internal Revenue O4637, 4920
Applying the Anti-Injunction Act re-

quires a careful inquiry into the remedy
sought, the statutory basis for that reme-
dy, and any implication the remedy may
have on assessment and collection.  26
U.S.C.A. § 7421(a).

14. Declaratory Judgment O217
 Internal Revenue O5245

Requested relief by taxpayers in Off-
shore Voluntary Disclosure Program, a
voluntary disclosure program established
by Internal Revenue Service (IRS), seek-
ing declaratory and injunctive relief to al-
low taxpayers to directly enter Stream-
lined Filing Compliance Procedures, was
restraint and direct interference with abil-
ity of IRS to assess and collect taxes in
form of accuracy-related and failure-to-file
penalties, and therefore district court was
deprived of subject matter jurisdiction by
Anti-Injunction Act and tax exception to
Declaratory Judgment Act; requested re-
lief would have substantially increased
difficulty in collecting unpaid taxes and
penalties and would result in substantial
reduction in amount of miscellaneous off-
shore penalties and compromise failure-to-
file penalties.  26 U.S.C.A. §§ 6046,
6046A, 6048(a), 6048(b), 6662(a), 7421(a);
28 U.S.C.A. § 2201(a); Fed. R. Civ. P.
12(b)(1).

15. Declaratory Judgment O217
 Internal Revenue O5245

Certain penalties are treated as taxes
for the purposes of the Anti-Injunction Act
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and of the Declaratory Judgment Act.  26
U.S.C.A. § 7421(a); 28 U.S.C.A. § 2201(a).

16. Declaratory Judgment O217
 Internal Revenue O4637, 4920, 5245

Requested relief by taxpayers in Off-
shore Voluntary Disclosure Program, a
voluntary disclosure program established
by Internal Revenue Service (IRS) under
which eight years of returns were filed, to
switch to subsequently established pro-
gram, the Streamlined Filing Compliance
Procedures, under which only three years
of returns would be filed, was restraint on
assessment and collection of unpaid taxes,
and therefore district court was deprived
of subject matter jurisdiction by Anti-In-
junction Act and tax exception to Declara-
tory Judgment Act; requested relief would
shift burden to IRS to collect unpaid taxes,
as well as any associated penalties and
interest, that were due for five years not
covered by Streamlined Procedures.  26
U.S.C.A. § 7421(a); 28 U.S.C.A. § 2201(a);
Fed. R. Civ. P. 12(b)(1).

17. Declaratory Judgment O217
 Internal Revenue O4637, 4920, 5245

Requested relief by taxpayers in Off-
shore Voluntary Disclosure Program
(OVDP), a voluntary disclosure program
established by Internal Revenue Service
(IRS), to directly enter into Streamlined
Filing Compliance Procedures, a subse-
quently established disclosure program,
rather than being subject to transition
treatment to receive favorable penalty
terms while remaining in OVDP, would
have shifted burden of proof on Internal
Revenue Service (IRS) for finding of will-
fulness before it could levy associated tax-
es, penalties, and interest, and therefore
restrained assessment and collection of un-
paid taxes, such that district court was
deprived of subject matter jurisdiction by
Anti-Injunction Act and tax exception to
Declaratory Judgment Act.  26 U.S.C.A.

§ 7421(a); 28 U.S.C.A. § 2201(a); Fed. R.
Civ. P. 12(b)(1).

18. Internal Revenue O4931

The Anti-Injunction Act does not ap-
ply at all where the plaintiff has no other
remedy for its alleged injury.  26 U.S.C.A.
§ 7421(a).

19. Internal Revenue O4931

The Anti-Injunction Act’s purpose and
the circumstances of its enactment indicate
that Congress did not intend the Act to
apply to actions brought by aggrieved par-
ties for whom it has not provided an alter-
native remedy.  26 U.S.C.A. § 7421(a).

20. Declaratory Judgment O42

 Internal Revenue O4637, 4931, 5245

Taxpayers in Offshore Voluntary Dis-
closure Program (OVDP), an Internal Rev-
enue Service (IRS) voluntary disclosure
program, possessed adequate alternative
remedies to suit seeking declaratory and
injunctive relief regarding IRS’s failure to
provide direct method of entry into a sub-
sequently established disclosure program,
Streamlined Filing Compliance Proce-
dures, and therefore district court lacked
subject matter jurisdiction over case under
jurisdiction-stripping provision of Anti-In-
junction Act and tax exception to Declara-
tory Judgment Act, where taxpayers could
pursue settlement with IRS independent
of established voluntary disclosure pro-
grams and, if those settlement talks failed,
taxpayers could pay full assessed liabilities
and seek refund through refund suit.  26
U.S.C.A. §§ 7421(a), 7422(a); 28 U.S.C.A.
§ 2201(a).

Joseph Brant Judkins, George M.
Clarke, III, Baker & McKenzie, LLP,
Washington, DC, for Plaintiffs.
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Geoffrey John Klimas, Joseph E. Hun-
sader, Richard Jeremy Hagerman, U.S.
Department of Justice, Washington, DC,
for Defendants.

MEMORANDUM OPINION

COLLEEN KOLLAR-KOTELLY,
United States District Judge

Plaintiffs are individuals who failed to
report offshore income in foreign accounts,
to file required documentation regarding
these funds, and to pay the requisite
amount of taxes associated with those
funds. After they were made to see the
error of their ways, each began to partici-
pate in a voluntary program of the Inter-
nal Revenue Service (‘‘IRS’’) to begin to
unwind these errors. The program in
which they began to participate is now one
among a family of such programs designed
to encourage delinquent taxpayers to cor-
rect their previous errors. Each of these
programs encourages participation by pro-
viding benefits to would-be taxpayers, as
well as replenishing the public fisc. Plain-
tiffs now seek injunctive and declaratory
relief against the IRS and associated de-
fendants in connection with these pro-
grams, including a declaration that certain
rules regarding transitions between two of
these programs are unlawful; an injunction
against the enforcement of those rules;
and a judgment that Plaintiffs can with-
draw from one program and enter another,

contrary to the existing rules governing
those programs.

Before the Court is Defendants’ [9] Mo-
tion to Dismiss filed in the case captioned
Maze v. Internal Revenue Service (15-cv-
1806).1 Defendants first argue that this
Court is deprived of subject matter juris-
diction over this case as a result of the
Anti-Injunction Act and the tax exception
to the Declaratory Judgment Act. They
next argue that the United States has not
waived its sovereign immunity over the
claims in this case because the claims per-
tain to enforcement decisions that are com-
mitted to agency discretion by law. See 5
U.S.C. § 701(a)(2) (Administrative Proce-
dure Act inapplicable when ‘‘(2) agency
action is committed to agency discretion by
law’’). Upon consideration of the plead-
ings,2 the relevant legal authorities, and
the record for purposes of this motion, the
Court GRANTS Defendants’ [9] Motion to
Dismiss. As explained further below, the
Court concludes that it has no jurisdiction
over this action in light of the Anti-Injunc-
tion Act and the tax exception to the De-
claratory Judgment Act. Therefore, the
Court does not reach Defendants’ argu-
ment that this case must be dismissed
because enforcement activities are commit-
ted to the agency’s discretion by law. This
case is dismissed in its entirety for want of
subject matter jurisdiction under Federal
Rule of Civil Procedure 12(b)(1).

1. The Court granted the parties’ joint motion
to consolidate Case No. 15–cv–1806 (Maze v.
Internal Revenue Service) and Case No. 16–cv–
1085 (Green v. Internal Revenue Service). Pur-
suant to the parties’ stipulation and the
Court’s order granting the motion to consoli-
date, the resolution of the motion to dismiss
filed in Maze will bind all parties to this
consolidated action. For the remainder of this
Memorandum Opinion, however, the Court
only refers to the parties in Maze and to the
briefing that they filed for the sake of clarity.

2. The Court’s consideration has focused on
the following documents:

1 Defs.’ Mot. to Dismiss (‘‘Defs.’ Mot.’’),
ECF No. 9;
1 Pls.’ Opp’n to Defs.’ Mot. to Dismiss
(‘‘Pl.’s Opp’n’’), ECF No. 13; and
1 Defs.’ Reply in Supp. of Mot. to Dismiss
(‘‘Defs.’ Reply’’), ECF No. 14.

In an exercise of its discretion, the Court
finds that holding oral argument in this action
would not be of assistance in rendering a
decision. See LCvR 7(f).
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I. BACKGROUND

The Court limits its presentation of the
background to the key facts that are nec-
essary for the Court’s resolution of the
fundamental issue presented in the pend-
ing motion: whether the Court is deprived
of jurisdiction over this action in light of
the jurisdiction-stripping provision of the
Anti-Injunction Act and in light of the tax
exception to the Declaratory Judgment
Act.

A. Statutory and Regulatory Context

[1–3] The United States tax system
has a broad reach. Notably, ‘‘[t]he United
States income tax system reaches all U.S.
citizens’ income no matter where in the
world it is earned, ‘unless it is expressly
excepted by another provision in the Tax
Code.’ ’’ Rogers v. Comm’r of I.R.S., 783
F.3d 320, 322 (D.C. Cir.), cert. denied –––
U.S. ––––, 136 S.Ct. 369, 193 L.Ed.2d 291
(2015) (citations omitted). In order to im-
plement this system, as the Supreme
Court has noted, ‘‘our tax structure is
based on a system of self-reporting.’’ Unit-
ed States v. Bisceglia, 420 U.S. 141, 145, 95
S.Ct. 915, 43 L.Ed.2d 88 (1975); see also
Florida Bankers Ass’n v. U.S. Dep’t of the
Treasury, 799 F.3d 1065, 1073 (D.C.Cir.
2015) (Henderson, J., dissenting), cert. de-
nied ––– U.S. ––––, 136 S.Ct. 2429, 195
L.Ed.2d 780 (2016). Those reporting re-
quirements are both detailed and complex,
and they extend to certain foreign assets,
accounts, and income. See, e.g., 26 U.S.C.
§ 6048(c) (reporting required by United
States beneficiaries of foreign trusts). As
the Supreme Court has further noted, ‘‘ba-
sically the Government depends upon the
good faith and integrity of each potential

taxpayer to disclose honestly all informa-
tion relevant to tax liability.’’ Bisceglia,
420 U.S. at 145, 95 S.Ct. 915. In addition to
depending on the honesty of each taxpay-
er, the system includes an array of civil
and criminal penalties, including, but not
limited to, accuracy-related penalties for
the underpayment of taxes and penalties
for failing to file certain required docu-
mentation. See, e.g., 26 U.S.C. §§ 6046,
6046A, 6048, 6677, 6679 (failure to file pen-
alties); id. § 6662 (accuracy-related penal-
ties). This scheme includes criminal penal-
ties for willful failures to comply with tax
obligations. See, e.g., id. § 7201 (‘‘Any per-
son who willfully attempts in any manner
to evade or defeat any tax imposed by this
title or the payment thereof shall, in addi-
tion to other penalties provided by law, be
guilty of a felony and, upon conviction
thereof, shall be fined not more than
$100,000 TTT, or imprisoned not more than
5 years, or both, together with the costs of
prosecution.’’); id. § 7206 (criminal penal-
ties for willful false statements in tax ma-
terials submitted).

The IRS engages in affirmative investi-
gations of taxpayers suspected of non-com-
pliance. However, in light of the limited
resources available for such investigations,
the IRS uses a variety of voluntary disclo-
sure programs to encourage non-compliant
taxpayers to come into compliance with the
applicable law. Common to all such pro-
grams is that the IRS provides certain
benefits for taxpayers in exchange for vol-
untary disclosure pursuant to the applica-
ble guidelines. Providing some benefit for
voluntary disclosure—even belated—en-
courages voluntary participation in those
programs.3 It is several such programs, all

3. Taxpayers who are undergoing a civil exam-
ination or a criminal investigation are not
eligible for participation in such programs.
See, e.g., Streamlined Filing Compliance Pro-
cedures, https://www.irs.gov/Individuals/

International-Taxpayers/Streamlined-Filing-
Compliance-Procedures (last visited July 18,
2016); Offshore Voluntary Disclosure Pro-
gram Frequently Asked Questions and An-
swers 2014, https://www.irs.gov/individuals/
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with respect to foreign assets, accounts,
and income, that are central to this case.

Two basic types of programs are at is-
sue in this case: Offshore Voluntary Dis-
closure Programs (‘‘OVDPs’’) and Stream-
lined Filing Compliance Procedures
(‘‘SFCP’’ or ‘‘Streamlined Procedures’’). To
participate in the 2012 OVDP,4 which
Plaintiffs entered, a taxpayer is required
to comply with the following requirements,
among others:

1 file eight years of tax returns and
Reports of Foreign Bank and Finan-
cial Accounts (‘‘FBARs’’);

1 pay tax and interest for eight years;
and

1 pay accuracy-related penalties for
eight years.

Offshore Voluntary Disclosure Program
Frequently Asked Questions and Answers
2014 (‘‘Revised 2012 OVDP FAQs’’),
https://www.irs.gov/individuals/
international-taxpayers/offshore-voluntary-
disclosure-program-frequently-asked-
questions-and-answers-2012-revised (last
visited July 18, 2016).5

In return for full compliance with the
applicable requirements, the IRS offers
participants the following three primary
benefits. First, with the exception of the

accuracy-related penalties under section
6662(a) of the Internal Revenue Code, a
compromise of all penalties for which a
taxpayer may be liable by paying 27.5% of
the aggregate value of the taxpayer’s for-
eign assets. Id. This compromise encom-
passes ‘‘FBAR and offshore-related infor-
mation return penalties and tax liabilities
for years prior to the voluntary disclosure
period.’’ Id. The compromise penalty,
which consists of 27.5% of the value of a
taxpayer’s foreign assets, is referred to as
the miscellaneous Title 26 offshore penalty.
Id. Second, the IRS will not recommend to
the Department of Justice criminal prose-
cution for any matter relating to tax non-
compliance or failure to file a Report of
Foreign Bank and Financial Accounts.6 Id.
As explained by the IRS, participation in
an OVDP ‘‘generally eliminate[s] the risk
of criminal prosecution for all issues relat-
ing to tax noncompliance and failing to file
FBARs’’ for past tax years. AR 170, FAQ
No. 4. Third, the IRS and the taxpayer
sign a closing agreement, which consti-
tutes a final settlement of all matters relat-
ing to the disclosure period and to years
prior to the disclosure period. Id. Altogeth-
er these actions bar the IRS from taking
action based on any tax delinquency in the

international-taxpayers/offshore-voluntary-
disclosure-program-frequently-asked-
questions-and-answers-2012-revised (last vis-
ited July 18, 2016).

4. Those provisions were revised when the IRS
announced the 2014 Streamlined Procedures.
When discussing the 2012 OVDP, the Court
refers to the OVDP as revised, given that the
revised program is now at issue.

5. Defendants note that taxpayers under the
2012 OVDP must pay any applicable failure-
to-file penalties under section 6651(a)(1) and
failure-to-pay penalties under 6651(a)(2)-(3)
for eight years. Defs.’ Mot. at 8 n.3; see also
Revised 2012 OVDP FAQs, FAQ No. 7. But
Defendants also note that it is unlikely that

such penalties would be applicable to Plain-
tiffs. Defs.’ Mot. at 8 n.3. Accordingly, like
Defendants, the Court does not discuss those
penalties further.

6. Defendants state that, upon the completion
of the requirements of the program, a taxpay-
er will receive a non-prosecution letter from
the IRS, which they describe as essentially
assurance from the Commission of the Inter-
nal Revenue that the IRS will not refer the
matter to the Department of Justice for prose-
cution. Defs.’ Mot. at 7. But Defendants do
not point to any material in the record or any
legal authority that shows that such letters are
automatically issued. In any event, this dis-
tinction is immaterial to the resolution of this
case.
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years before the eight-year disclosure peri-
od.

In 2014, the IRS introduced the 2014
Streamlined Procedures. The IRS ex-
plained that ‘‘[t]he expanded streamlined
procedures are intended for U.S. taxpay-
ers whose failure to disclose their offshore
assets was non-willful.’’ AR 146. To partici-
pate in the 2014 Streamlined Procedures, a
taxpayer is required to comply with the
following requirements, among others:

1 file three years of tax returns and six
years of FBARs;

1 pay tax and interest for three years;
and

1 pay a miscellaneous Title 26 offshore
penalty equivalent to 5% of the value
of the taxpayer’s foreign assets.

Streamlined Filing Compliance Proce-
dures, https://www.irs.gov/individuals/
international-taxpayers/u-s-taxpayers-
residing-in-the-united-states (last visited
July 18, 2016) (‘‘2014 Streamlined Proce-
dures (U.S.)’’). A compromise miscellane-
ous offshore penalty payment is not re-
quired for non-U.S. residents. See U.S.
Taxpayers Residing Outside the United
States, https://www.irs.gov/individuals/
international-taxpayers/u-s-taxpayers-
residing-outside-the-united-states (last vis-
ited July 18, 2016) (‘‘2014 Streamlined Pro-
cedures (Outside)’’). In return, these filings
and payments serve as a compromise for
all penalties not involving willfulness for
the three years covered by the program.
See id.; 2014 Streamlined Procedures
(U.S.). However, the IRS can pursue the
taxpayer for fraud-related penalties for all
years and for willful FBAR penalties for
all years, as well as other penalties from
the years prior to the three years subject
to this program. See id. The Streamlined
Procedures do not involve any assurance
regarding a decision not to refer the mat-
ter for criminal prosecution—as the OVDP
does—nor do they involve a final settle-

ment agreement resolving tax issues per-
taining to prior years. See id.

The relationship between these two pro-
grams is at the core of this case. A ‘‘tax-
payer who submits an OVDP voluntary
disclosure letter pursuant to OVDP FAQ
24 on or after July 1, 2014, is not eligible
to participate in the streamlined proce-
dures.’’ AR 151; see also Streamlined Fil-
ing Compliance Procedures, https://www.
irs.gov/individuals/international-taxpayers/
streamlined-filing-compliance-procedures
(last visited July 18, 2016) (‘‘Streamlined
Procedures Overview’’). ‘‘A taxpayer eligi-
ble for treatment under the streamlined
procedures who submits, or has submitted,
a voluntary disclosure letter under the
OVDP (or any predecessor offshore volun-
tary disclosure program) prior to July 1,
2014, but who does not yet have a fully
executed OVDP closing agreement, may
request treatment under the applicable
penalty terms available under the stream-
lined procedures.’’ AR 151 (emphasis add-
ed). ‘‘A taxpayer seeking such treatment
does not need to opt out of OVDP, but will
be required to certify, in accordance with
the instructions set forth below, that the
failure to report all income, pay all tax,
and submit all required information re-
turns, including FBARs, was due to non-
willful conduct.’’ AR 151-52. Finally, the
IRS would consider a request for such
treatment ‘‘in light of all the facts and
circumstances of the taxpayer’s case and
will determine whether or not to incorpo-
rate the streamlined penalty terms in the
OVDP closing agreement.’’ AR 152.

In short, a taxpayer that enters an
OVDP after July 1, 2014—shortly after the
2014 Streamlined Procedures were intro-
duced—is categorically barred from the
Streamlined Procedures. A taxpayer that
had already entered an OVDP before that
deadline, such as Plaintiffs in this case,
may be able to receive the favorable penal-
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ty terms of the Streamlined Procedures,
but must remain in the OVDP in order to
do so. The Court will refer to this option,
as do Defendants, as the ‘‘Transition
Treatment.’’ An applicant is not automati-
cally afforded the benefits of Transition
Treatment. See Transition Rules: Fre-
quently Asked Questions (FAQs), https://
www.irs.gov/individuals/international-
taxpayers/transition-rules-frequently-
asked-questions-faqs (last visited on July
18, 2016) (‘‘Transition FAQs’’). Among oth-
er requirements for qualifying for this
treatment, the IRS ‘‘must agree that the
available information is consistent with the
taxpayer’s certification of non-willful con-
duct.’’ Id. A taxpayer afforded the Transi-
tion Treatment will only be required to
pay the miscellaneous Title 26 offshore
penalty required under the Streamlined
Procedures rather than the penalty re-
quired under the OVDP. Id. That is, for a
domestic taxpayer, only a 5% penalty will
be required as opposed to the 27.5% penal-
ty mandated under the 2012 OVDP, as
explained above. There is no alternative
path for a taxpayer participating in an
OVDP to leave such a program and enter
the Streamlined Procedures on the terms
applicable to new participants in that pro-
gram.

Lastly, the treatment of participants in
these several programs differs with re-
spect to the availability of criminal non-
prosecution letters. As noted above, under

the OVDP, participants can receive a crim-
inal non-prosecution letter, which provides
assurance that the IRS will not refer re-
lated tax matters to the Department of
Justice for criminal prosecution. Def.’s
Mot. at 7. This benefit is not available
under the 2014 Streamlined Procedures.
See generally 2014 Streamlined Proce-
dures (U.S.). By contrast, the benefit of
non-prosecution letters remains available
under the Transition Treatment because
the participants never exit the OVDP it-
self; instead, they remain bound by the
rules of that program, except that they are
eligible to receive beneficial treatment re-
garding certain penalties, as detailed
above. See generally Transition FAQs.

B. Plaintiffs’ Claims and Relief Sought

Each plaintiff’s claims emerges from a
similar factual background: after a number
of years of failing to report funds held in
foreign bank accounts, each plaintiff en-
tered the IRS’s 2011 or 2012 Offshore
Voluntary Disclosure Program.7 Compl.
¶¶ 82 (Eva Maze); 90 (Suzanne Batra); 97
(Margot Lichtenstein). Each subsequently
sought to ‘‘directly enter’’ the 2014
Streamlined Procedures, and each was told
that doing so was not possible. Id. ¶¶ 83-84
(Maze); 91-92 (Batra); 98-99 (Lichtenstein).
Having received this response, they joined
together to bring this action. The parties
have not suggested any material differ-

7. As Defendants have noted, Plaintiffs include
contradictory allegations about whether
Plaintiff Batra entered the 2011 Program or
the 2012 Program. Compare Compl. ¶ 1 (all
plaintiffs participated in the 2012 program)
with id. ¶ 90 (describing participation of Ba-
tra in 2011 program). It appears that all refer-
ences to Batra individually refer to partic-
ipation in the 2011 Program. See id. ¶ 90; Pls.’
Opp’n at 4 (citing Decl. of William Sweeney
at ¶ 7, Ex. A); id. at 5–6. It may be that
Plaintiffs’ references to all of them participat-
ing in the 2012 program and seeking to exit

that program are simplifications or misstate-
ments. See, e.g., Compl. ¶¶ 101-103, Request
for Relief ¶ D. In any event, these discrepan-
cies are immaterial for the purposes for the
pending motion because the programs are
substantially similar. See Defs.’ Mot. at 13
n.5. The one difference that the parties all
note is that the 2011 OVDP required a pay-
ment of 25% of foreign assets, while the 2012
OVDP required a payment of 27.5% of foreign
assets. See id.; Pls.’ Mot. at 13. But that differ-
ence has no effect on the result in this case.
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ences among the experiences of the several
plaintiffs.

Based on these underlying allegations,
Plaintiffs further allege that the ‘‘IRS
blocked the Plaintiffs from withdrawing
from the 2012 OVDP and entering the
2014 SFCP through any route other than
the Transition Rules.’’ Id. ¶ 103. Plaintiffs
then claim that they were harmed by the
IRS’s ‘‘decision to deny Plaintiffs entry
into the 2014 [Streamlined Procedures]
through any route other than the Transi-
tion Rules.’’ Id. ¶ 104. Plaintiffs further
claim that ‘‘the IRS’s failure to provide a
direct method of entry into the 2014 SFCP
imposed upon the Plaintiffs a greater off-
shore penalty, exposure to additional civil
penalties, increased filing burdens, a dispa-
rate standard of review, and a longer case-
review time (and thus attorneys’ fees) as
compared to other similarly situated appli-
cants.’’ Id.

On the basis of this claim of injury,
Plaintiffs claim that Defendants actions vi-
olated two provisions of the Administrative
Procedure Act. First, they claim that ‘‘De-
fendants actions in promulgating the Tran-
sition Rules were arbitrary, capricious, an
abuse of discretion, or otherwise not in
accordance with law.’’ Id. ¶ 106 (citing 5
U.S.C. § 706(2)(A)). Second, they claim
that the ‘‘Transition Rules’’ were procedur-
ally defective because they ‘‘were contrary
to the notice-and-comment rulemaking re-
quirements’’ of the Administrative Proce-
dure Act and were ‘‘without observance of
procedure required by law.’’ Id. ¶ 107 (cit-
ing 5 U.S.C. §§ 553, 706(2)(D)).

The Court presents in full the relief
requested by Plaintiffs through the Com-
plaint, as it pertains directly to the legal
question before the Court. Plaintiffs re-
quest:

A. A holding by the Court setting aside
the Transition Rules as unlawful under 5
U.S.C. § 706(2);

B. A judgment by the Court that, under
5 U.S.C. § 706(2)(A), the Transition
Rules are arbitrary, capricious, an abuse
of discretion, or otherwise not in accor-
dance with law, and are therefore inval-
id;

C. A judgment by the Court that the
Transition Rules did not comply with the
notice-and-comment rulemaking require-
ments of 5 U.S.C. § 553, were without
observance of procedure required by law
under 5 U.S.C. § 706(2)(D), and are
therefore invalid;

D. A judgment that Plaintiffs may with-
draw from the 2012 OVDP [Offshore
Voluntary Disclosure Program] and di-
rectly enter the 2014 SFCP [Stream-
lined Procedures] where the IRS must
treat them the same as any other 2014
SFCP applicants;

E. An injunction prohibiting Defendants
or their agents from enforcing the Tran-
sition Rules;

F. An award of attorneys’ fees, costs,
and expenses in this action; and

G. Any other legal or equitable relief to
which the Plaintiffs may show them-
selves to be justly entitled.

Compl., Request for Relief. To summarize,
Plaintiffs request (1) judgments that the
‘‘Transition Rules’’ were unlawful under
the Administrative Procedure Act, (2) an
injunction allowing Plaintiffs to transfer
from one IRS voluntary program to anoth-
er, contrary to the IRS’s existing rules
prohibiting such a transfer; and (3) an
injunction prohibiting the enforcement of
the ‘‘Transition Rules.’’ Moreover, it ap-
pears that Plaintiffs seek to retain benefits
that are available only under the OVDP,
specifically assurances from the IRS re-
garding the referral of matters for crimi-
nal prosecution for past tax years. Com-
pare Defs.’ Mot. at 13 (noting receipt of
non-prosecution letters by Plaintiffs) and
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Defs.’ Reply at 3 (detailing benefits of non-
prosecution letters) with Pls.’ Opp’n at 20,
31 (failing to relinquish of benefits of non-
prosecution letter). Finally, Plaintiffs nev-
er claim that they have paid all of the
taxes and penalties they owe with respect
to all eight tax years relevant to the volun-
tary programs considered in this case;
they only claim that they have now paid
taxes for the three years covered by the
Streamlined Procedures.

II. LEGAL STANDARD

[4–9] ‘‘Federal courts are courts of
limited jurisdiction’’ and can adjudicate
only those cases entrusted to them by the
Constitution or an Act of Congress. Kokko-
nen v. Guardian Life Ins. Co. of Am., 511
U.S. 375, 377, 114 S.Ct. 1673, 128 L.Ed.2d
391 (1994). The Court begins with the pre-
sumption that it does not have subject
matter jurisdiction over a case. Id. To
survive a motion to dismiss pursuant to
Rule 12(b)(1), a plaintiff bears the burden
of establishing that the Court has subject
matter jurisdiction over its claim. Moms
Against Mercury v. FDA, 483 F.3d 824,
828 (D.C.Cir.2007). In determining wheth-
er there is jurisdiction, the Court may
‘‘consider the complaint supplemented by
undisputed facts evidenced in the record,
or the complaint supplemented by undis-
puted facts plus the court’s resolution of
disputed facts.’’ Coal. for Underground
Expansion v. Mineta, 333 F.3d 193, 198
(D.C.Cir.2003) (citations omitted). ‘‘At the
motion to dismiss stage, counseled com-
plaints, as well as pro se complaints, are to
be construed with sufficient liberality to
afford all possible inferences favorable to
the pleader on allegations of fact.’’ Settles
v. U.S. Parole Comm’n, 429 F.3d 1098,
1106 (D.C.Cir.2005). ‘‘Although a court
must accept as true all factual allegations

contained in the complaint when reviewing
a motion to dismiss pursuant to Rule
12(b)(1),’’ the factual allegations in the
complaint ‘‘will bear closer scrutiny in re-
solving a 12(b)(1) motion than in resolving
a 12(b)(6) motion for failure to state a
claim.’’ Wright v. Foreign Serv. Grievance
Bd., 503 F.Supp.2d 163, 170 (D.D.C.2007)
(citations omitted).

III. DISCUSSION
Defendants argue that this Court has no

jurisdiction over the claims in this case
because of the jurisdiction-stripping provi-
sion of the Anti-Injunction Act and be-
cause of the analogous tax exception to the
Declaratory Judgment Act. As explained
below, the Court agrees with Defendants
that this Court is deprived of jurisdiction
over this action in its entirety by those
statutes. Therefore, the Court does not
reach Defendants’ alternative argument
that Plaintiffs may not bring these claims
under the Administrative Procedure Act
because the underlying enforcement re-
gime is a matter committed to the IRS’s
discretion as a matter of law.

Under the Anti-Injunction Act, except as
explicitly provided by the statute, ‘‘no suit
for the purpose of restraining the assess-
ment or collection of any tax shall be main-
tained in any court by any person.’’ 8 26
U.S.C. § 7421(a). ‘‘The Declaratory Judg-
ment Act likewise prohibits most declara-
tory suits ‘with respect to Federal taxes.’ ’’
Florida Bankers Ass’n v. U.S. Dep’t of
Treasury, 799 F.3d 1065, 1067 (D.C.Cir.
2015) cert. denied ––– U.S. ––––, 136 S.Ct.
2429, 195 L.Ed.2d 780 (2016) (quoting 28
U.S.C. § 2201(a)). Two acts are ‘‘cotermi-
nous.’’ Id. (citing Cohen v. United States,
650 F.3d 717, 730–31 (D.C.Cir.2011) (en
banc)). Practically that means that the
scope of the Anti-Injunction Act governs

8. Plaintiffs do not claim that this action falls
under one of the statutorily enumerated ex-

ceptions to the jurisdiction-stripping provi-
sion.
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the outcome of this case, and there is no
need to refer to the tax exception under
the Declaratory Judgment Act further. See
id. at 1068 (‘‘For simplicity, we will refer
only to the Anti–Injunction Act.’’); Cohen,
650 F.3d at 730–31 (‘‘In this light, the case
is greatly simplified. The DJA [Declarato-
ry Judgment Act] falls out of the picture
because the scope of relief available under
the DJA is subsumed by the broader in-
junctive relief available under the AIA
[Anti-Injunction Act].’’).

[10–13] ‘‘The manifest purpose of
§ 7421(a) is to permit the United States to
assess and collect taxes alleged to be due
without judicial intervention, and to re-
quire that the legal right to the disputed
sums be determined in a suit for refund.’’
Enochs v. Williams Packing & Nav. Co.,
370 U.S. 1, 7, 82 S.Ct. 1125, 8 L.Ed.2d 292
(1962). ‘‘As the Supreme Court explained,
the provision reflected ‘appropriate con-
cern about the TTT danger that a multitude
of spurious suits, or even suits with possi-
ble merit, would so interrupt the free flow
of revenues as to jeopardize the Nation’s
fiscal stability.’ ’’ Cohen v. United States,
650 F.3d at 724 (quoting Alexander v.
‘‘Americans United’’ Inc., 416 U.S. 752,
769, 94 S.Ct. 2053, 40 L.Ed.2d 518 (1974)
(Blackmun, J., dissenting)). While the
Anti-Injunction Act does not bar all legal
claims pertaining to taxation, it does bar
‘‘those suits seeking to restrain the assess-
ment or collection of taxes.’’ Id. (quoting
Bob Jones Univ. v. Simon, 416 U.S. 725,
737, 94 S.Ct. 2038, 40 L.Ed.2d 496 (1974)).
Applying the Act ‘‘requires a careful inqui-
ry into the remedy sought, the statutory
basis for that remedy, and any implication
the remedy may have on assessment and
collection.’’ Id. at 727; see also Z Street v.
Koskinen, 791 F.3d 24, 30 (D.C.Cir.2015)
(same). Upon careful consideration of the
remedies sought by Plaintiffs, the basis for
those remedies, and the implications for

the assessment and collection of unpaid
taxes, the Court concludes that it has no
jurisdiction over this case and dismisses it
accordingly.

Defendants present three ways in which
this suit seeks to restrain the assessment
and collection of unpaid taxes. First, De-
fendants argue that, if Plaintiffs were per-
mitted to directly participate in the 2014
Streamlined Procedures, as they request,
it would directly interfere with the ability
of the IRS to assess and collect accuracy-
related penalties and failure-to-file penal-
ties, which are treated as taxes under the
Anti-Injunction Act. Second, Defendants
argue that, if Plaintiffs were permitted to
directly participate in the 2014 Stream-
lined Procedures, it would result in the
IRS being forced to compromise Plaintiffs’
outstanding tax liability without receiving
eight years of tax returns and payments—
as required under the 2011 and 2012
OVDPs. Third, Defendants argue that, un-
der the relief requested by Plaintiffs, if
the IRS chose to investigate whether
Plaintiffs actually qualified for the 2014
Streamlined Procedures, the IRS would be
required to prove fraud before assessing
additional taxes and penalties. Defendants
also emphasize that Plaintiffs seek to re-
tain the benefit of the non-prosecution let-
ters that are issued under the OVDP,
while also enjoying the benefits of the
2014 Streamlined Procedures. In addition
to presenting these three pathways
through which the requested relief would
restrain the assessment and collection of
unpaid taxes, Defendants argue that Plain-
tiffs have not suffered a harm for which no
alternative remedy exists and that, there-
fore, the attendant exception to the Anti-
Injunction Act’s jurisdictional bar is inap-
plicable.

With respect to each of these purported
effects on tax assessment and collection,
Plaintiffs respond that none of them con-
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stitutes a restraint on the IRS’s ability to
assess or collect taxes. Plaintiffs present
several additional arguments in response.
First, they argue that, because they claim
they have paid the three-years of taxes
required under the streamlined proce-
dures, there is nothing to ‘‘assess or col-
lect.’’ (They do not argue that they have
paid taxes for the five earlier years en-
compassed by the OVDPs.) Second, they
characterize the ‘‘Transition Rules’’ as a
procedural rule and argue that the Anti-
Injunction Act does not bar a challenge to
such a procedural rule. Third, Plaintiffs
argue that the requested relief would not
restrain the assessment or collection of
taxes because it would not bar the IRS
from seeking tax payments for certain
years that would not be covered by the
2014 Streamlined Procedures, including
the five earlier years that are covered by
the OVDPs. Finally, Plaintiffs argue that
Anti-Injunction Act is inapplicable because
Plaintiffs have no adequate alternative
remedy to the current litigation.

The Court first considers whether this
action seeks to restrain the assessment or
collection of unpaid taxes in the first in-
stance. The Court agrees with Defendants
that it does. Then, the Court turns to the
question of whether Plaintiffs lack an al-
ternative remedy such that this case falls
into that exception to the Anti-Injunction
Act’s jurisdictional bar. The Court once
again agrees with Defendants that ade-
quate alternative remedies are available.
Therefore, the Court is deprived of juris-
diction over this action.

A. Restraint of Collection or Assessment
of Unpaid Taxes

As noted above, Defendants argue that
three facets of the relief sought by Plain-
tiffs constitute a restraint on the assess-
ment or collection of unpaid taxes. The
Court evaluates each of those facets, to-

gether with Plaintiffs’ arguments that none
of these facets constitutes a restraint on
the assessment or collection of taxes. The
Court then turns to Plaintiffs’ additional
arguments as to why this case does not
entail the restraint of the assessment or
collection of taxes.

1. Penalties Treated as Taxes

[14, 15] Certain penalties are treated
as taxes for the purposes of the Anti-
Injunction Act and of the Declaratory
Judgment Act. Florida Bankers Ass’n, 799
F.3d at 1067 (‘‘Because of its location in
the U.S. Code, that penalty is treated as a
tax for purposes of the Anti–Injunction
Act.’’). Defendants argue that this case
seeks to restrain the assessment and col-
lection of taxes—specifically taxes that are
owed but as of yet unpaid—because the
relief it seeks would directly restrain the
IRS’s ability to collect certain penalties
that are treated as taxes. The Court ad-
dresses the impact of the requested relief
on various types of penalties in turn.

Under section 6662(a), an accuracy-re-
lated penalty of 20% is applicable to any
‘‘underpayment of tax required to be
shown on a return.’’ 26 U.S.C. § 6662(a). A
provision in Chapter 68 of the Internal
Revenue Code provides that the penalties
in that chapter, which include the accura-
cy-related penalties, are considered taxes:
‘‘Any reference in this title to ‘tax’ imposed
by this title [that is, the Internal Revenue
Code] shall be deemed also to refer to the
additions to the tax, additional amounts,
and penalties provided by this chapter.’’
Id. § 6665(a)(2). In Florida Bankers Asso-
ciation, the D.C. Circuit concluded that
identical language in Chapter 68, Subchap-
ter B, results in penalties in that subchap-
ter being considered taxes under the Anti-
Injunction Act. See Florida Bankers Ass’n,
799 F.3d at 1068. Because there is no basis
to distinguish between the language ana-
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lyzed by the D.C. Circuit in Florida Bank-
ers Association and the language in sec-
tion 6665(a)(2), it is necessarily true that
the accuracy-related penalties in Chapter
68 are similarly considered taxes for the
purposes of the Anti-Injunction Act.

As explained above, participants in the
2012 OVDP must pay eight years of accu-
racy-related penalties (insofar as they are
applicable to individual tax returns). The
miscellaneous Title 26 offshore penalty
does not serve as a compromise for these
accuracy-related penalties. These require-
ments remain applicable to OVDP partici-
pants who receive the benefit of the Tran-
sition Treatment. See Transition FAQs,
FAQ No. 9. By contrast, participants in
the Streamlined Procedures are not re-
quired to pay accuracy-related penalties;
instead, the 5% miscellaneous Title 26 off-
shore penalty serves as a compromise for
all non-willful penalties for the three years
in question, including the accuracy-related
penalties. As a result, Plaintiffs’ requested
relief would bar the IRS from collecting
accuracy-related penalties for the three
years covered by the Streamlined Proce-
dures. Because the accuracy-related penal-
ties are considered taxes, the inability of
the IRS to collect these penalties consti-
tutes a restraint on the assessment and
collection of unpaid taxes and penalties.
Moreover, with respect to the five years
covered by the OVDP but not covered by
the Streamlined Procedures, the requested
relief would substantially increase the dif-
ficulty in collecting the unpaid taxes and
penalties. Specifically, while the IRS would
not be barred from collecting accuracy-
related penalties, it would not benefit from
the automatic submission of tax returns
required under the OVDP. The Court con-

cludes that the substantial increase in the
difficulty in the collection of those penal-
ties constitutes a restraint on the assess-
ment and collection of unpaid taxes, as
well. That is, for both of these reasons, the
requested relief constitutes a restraint on
the assessment and collection of unpaid
taxes.

In addition to the impact of the request-
ed relief on the assessment and collection
of accuracy-related penalties, Defendants
identify other penalties that would be af-
fected by the requested relief. As de-
scribed above, participants in the 2012
OVDP are required to pay 27.5% of for-
eign assets as a compromise for all penal-
ties other than accuracy-related penalties
that may be owed by the taxpayers. These
penalties include failure-to-file penalties
under section 6677 in the following circum-
stances: for failure to file a return report-
ing a transaction with a foreign trust, see
26 U.S.C. § 6048(a); for failure to file a
return to report ownership in a foreign
trust, see id. § 6048(b); for failure to file a
return for a foreign corporation, see id.
§ 6046; and for failure to file a return for a
foreign partnership, see id. § 6046 A. As
explained above, under the Streamlined
Procedures, domestic taxpayers are re-
quired to pay only a miscellaneous Title 26
offshore penalty of 5% as a compromise
for all penalties, including these failure-to-
file penalties. In short, under the Stream-
lined Procedures, taxpayers compromise
their penalties for a significantly lower
payment than under the OVDP.9

The remaining question is whether the
reduced-value compromise of these several
penalties constitutes a restraint on the as-
sessment or collection of taxes. All of the

9. Other than the several failure-to-file penal-
ties listed above, Defendants have not identi-
fied any specific penalties affected by the re-
quested relief. Nor have they provided any
basis for the Court to conclude that those

unidentified penalties should be treated as
taxes under the Anti-Injunction Act. With that
in mind, the Court finds no basis to treat
these unidentified penalties as taxes.
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failure-to-file penalties listed above are
found in Subchapter B of Chapter 68 of
the Internal Revenue Code. Therefore,
they are considered taxes for the purposes
of the Anti-Injunction Act. Florida Bank-
ers Ass’n, 799 F.3d at 1068 (considering
penalties in Subchapter B of Chapter 68).
Accordingly, the Court concludes that the
substantial reduction in the amount of the
miscellaneous offshore penalty—from
27.5% of assets under the 2012 OVDP to
5% of assets—in order to compromise the
failure-to-file penalties, among others, con-
stitutes a restraint on the assessment and
collection of unpaid taxes.10

In response, Plaintiffs focus on the
FBAR penalty, arguing that it does not
constitute a tax under the Anti-Injunction
Act. See Pls.’ Opp’n at 12-15. But Defen-
dants never argue that the FBAR penalty
in fact constitutes a tax. The impact of the
requested relief on the IRS’s ability to
collect the FBAR penalty does not serve
as one of the bases for Defendants’ argu-
ment that this Court is deprived of juris-
diction over this action. Instead, there are
other penalties—specifically the accuracy-
related and failure-to-file penalties dis-
cussed above—that serve as the basis for
Defendants’ argument. Plaintiffs never dis-
cuss those specific penalties, let alone ar-
gue that they cannot serve as a basis for
depriving this Court of jurisdiction under
the Anti-Injunction Act. Plaintiffs also fo-
cus on the miscellaneous Title 26 offshore
penalty, which they argue that the IRS
‘‘made up.’’ But they are mistaking the

nature of the miscellaneous penalty. It is
not a new penalty that the IRS invented; it
is a label that the IRS developed to refer
to standard payments required of taxpay-
ers in order to compromise other statutori-
ly-created penalties, including the accuracy
and failure-to-file penalties. In effect, it is
a substitute for those other penalties. Be-
cause those penalties are considered taxes
under the Anti-Injunction Act for the rea-
sons explained above, so too is the substi-
tute miscellaneous Title 26 offshore penal-
ty. Finally, Plaintiffs emphasize that the
IRS collects a miscellaneous penalty under
any of programs involved. But that state-
ment ignores the fact that the miscellane-
ous penalty is substantially reduced in size
under the Streamlined Procedures—5% of
foreign assets—compared to 27.5% under
the 2012 OVDP.11 That reduction itself
constitutes a restraint on the collection and
assessment of unpaid taxes.

For these reasons, the Court concludes
that the impacts of the requested relief on
the ability of the IRS to collect the accura-
cy and failure-to-file penalties discussed
here constitute a restraint on the assess-
ment and collection of unpaid taxes, de-
priving the Court of jurisdiction over this
suit.

2. Submission of Tax Returns and
Payments

[16] Defendants next argue that allow-
ing Plaintiffs to switch from the 2012
OVDP to the 2014 Streamlined Procedures
would restrain the assessment and collec-

10. It is immaterial that, under the Transition
Treatment, participants are able to compro-
mise the outstanding penalties for a miscella-
neous offshore penalty of only 5% of their
foreign assets. It is yet unclear whether Plain-
tiffs would even qualify for the Transition
Treatment. Yet, they seek a judgment allowing
them to exit the 2012 OVDP and to partici-
pate ‘‘directly’’ in the Streamlined Proce-
dures. Compl., Relief Requested ¶ D. There-
fore, the relevant comparison on this issue is

between the 2012 OVDP, outside of the Tran-
sition Treatment, and the Streamlined Proce-
dures.

11. The penalty is 25% under the 2011 ODVP.
The reduction of that amount to 5% is also a
substantial reduction and constitutes a re-
straint on the assessment and collection of
unpaid taxes.



15MAZE v. I.R.S.
Cite as 206 F.Supp.3d 1 (D.D.C. 2016)

tion of unpaid taxes because the IRS
would only receive tax returns for three
years, rather than eight years under the
2012 OVDP. The Court agrees.

As explained above, participants in the
2012 OVDP, including the Transition
Treatment under the OVDP, are required
to file eight years of tax returns and to pay
the associated taxes. By contrast, partici-
pants in the 2014 Streamlined Procedures
are only required to file three years of tax
returns and to pay the associated taxes.
Under the Streamlined Procedures, Plain-
tiffs are correct that the IRS is not barred
from seeking the tax returns for the previ-
ous five years. However, the burden on the
IRS of taking affirmative action to ensure
that those returns are filed and that the
associated taxes are paid is higher than
the burden under the 2012 OVDP, under
which the filing of eight years of tax re-
turns and the submission of tax payments
for all of those years is a condition of
participation. As noted above, Plaintiffs
have never claimed that they have paid all
of the taxes, interest, and penalties associ-
ated with the five years under the OVDP
that are not covered by the Streamlined
Procedures. Nor are they willing to under-
go IRS examination with respect to those
five years—which is required as a condi-
tion for exiting the OVDP. See Revised
2012 OVDP FAQs, No. 51. Accordingly,
Plaintiffs’ requested relief would shift the
burden to the IRS to collect the unpaid
taxes, as well as any associated penalties
and interest, that are due for the five
years that are not covered by the Stream-
lined Procedures. Accordingly, the Court
has little trouble concluding that relief al-
lowing Plaintiffs to switch from a program
under which eight years of returns are
filed to one under which only three years
of returns are filed constitutes a restraint
on the assessment and collection of unpaid
taxes.

3. Shifting Burden of Proof Regarding
Willfulness

[17] Taxpayers that qualify for the
Transition Treatment within the OVDP or
directly enter the 2014 Streamlined Proce-
dures must certify, under the penalty of
perjury, that they acted non-willfully with
respect to the related tax activities. See
Streamlined Procedures (Overview); Tran-
sition FAQs, FAQ No. 6 (‘‘[Y]ou must pro-
vide to the IRS TTT a written statement in
the appropriate certification form that
would be required under the Streamlined
Filing Compliance Procedures signed un-
der penalty of perjury certifying their non-
willfulness with respect to all foreign activ-
ities/assets, specifically describing the rea-
sons for the failure to report all income’’).
Even though the requirement that taxpay-
ers certify non-willfulness is common to
the Transition Treatment and to direct
participation in the 2014 Streamlined Pro-
cedures, the IRS’s treatment of this infor-
mation is materially different. Applications
do not automatically qualify for the Transi-
tion Treatment. Rather, ‘‘[b]efore transi-
tional treatment is given, the IRS must
agree that the taxpayer is eligible for tran-
sitional treatment and must agree that the
available information is consistent with the
taxpayer’s certification of non-willful con-
duct.’’ Id., FAQ No. 7. In making the
determination about whether to allow
Transitional Treatment for a particular
taxpayer, the IRS assesses this informa-
tion along with other information submit-
ted. Id., FAQ No. 8. In short, before
OVDP participants can receive the benefits
of the Transition Treatment, the partici-
pants must convince the IRS that their
activity was not willful. By contrast, to
enter the Streamlined Procedures directly,
the taxpayer must simply certify non-will-
fulness. See Streamlined Procedures
(U.S.). The returns filed are then subject
to auditing under the standard IRS proce-
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dures, which necessarily places the burden
on the IRS for showing willfulness. See
Streamlined Procedures (Overview) (‘‘Re-
turns submitted under either the Stream-
lined Foreign Offshore Procedures or the
Streamlined Domestic Offshore Proce-
dures will not be subject to IRS audit
automatically, but they may be selected for
audit under the existing audit selection
processes applicable to any U. S. tax re-
turn and may also be subject to verifica-
tion procedures in that the accuracy and
completeness of submissions may be
checked against information received from
banks, financial advisors, and other
sources.’’). Accordingly, the relief that
Plaintiffs request—directly entering the
2014 Streamlined Procedures rather than
being subject to the Transition Treat-
ment—would shift the burden to the IRS
for finding willfulness before it could levy
associated taxes, penalties, and interest.

Moreover, Defendants emphasize that
Plaintiffs are receiving the benefits of as-
surances that the IRS will not refer them
for criminal prosecution, which are only
available under the OVDP but not under
the Streamlined Procedures. See Defs.’
Mot. at 13. Yet, Plaintiffs have not agreed
to relinquish these benefits, even though
they seek ‘‘direct’’ entry to the Stream-
lined Procedures, which do not offer the
benefit of criminal non-prosecution letters.
See Pls.’ Opp’n at 20, 31.

Plaintiffs argue that the burden of proof
for willfulness is established by statute and
cannot be modified by agency practice. But
the statute sets the burden of proof for
willfulness in the litigation context. No liti-
gation as to willfulness is involved here.
Instead, what is involved is two different
voluntary disclosure schemes set up by the
IRS. For direct entry into the Streamlined
Procedures, the IRS has set up the
scheme such that taxpayers can participate
upon certification of non-willfulness; they

need not convince the IRS of their non-
willfulness before receiving the benefits of
this program. Instead, the IRS must es-
tablish willfulness before assessing addi-
tional taxes, penalties, and interest that
may not otherwise be due under the
Streamlined Procedures. By contrast for
OVDP participants to receive the Transi-
tion Treatment, they must convince the
IRS, through the documentation they sub-
mit, of the non-willfulness of their conduct.
This difference is significant because the
additional effort to show non-willfulness
could easily hamper the IRS in its tax
collection efforts, and because the addition-
al burden on the IRS of proving willful-
ness—a precondition to certain additional
taxes and penalties—restrains the assess-
ment and collection of those unpaid taxes.

Plaintiffs are right that the two pro-
grams are established by the IRS. But
that fact is immaterial. Plaintiffs are seek-
ing a legal judgment allowing them to
switch from one of those programs to the
other contrary to the rules established for
those programs. Because a greater burden
is placed on the IRS under the Stream-
lined Procedures as compared to the Tran-
sition Treatment, a judgment allowing
Plaintiffs to be considered directly under
the 2014 Streamlined Procedures necessar-
ily restrains the assessment and collection
of unpaid taxes. Therefore, the Court con-
cludes that the impact of the requested
relief on the burden regarding willfulness
is yet another reason that this Court is
deprived of jurisdiction over this suit un-
der the Anti-Injunction Act.

4. Plaintiffs’ Additional Responses

In addition to Plaintiffs’ arguments ad-
dressing the three specific bases for De-
fendants’ claim that Plaintiffs seek to re-
strain the assessment and collection of
taxes through this suit, Plaintiffs present
several additional arguments as to why
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there is no restraint on the assessment or
collection of taxes in this case and, there-
fore, why this case is not barred by the
Anti-Injunction Act. The Court concludes
that none of those arguments have merit.

First, Plaintiffs claim that they have
paid the three years of tax, interest, and
penalties required under the Streamlined
Procedures. (They never argue that they
have paid all of the taxes, interest, and
penalties due for the eight years encom-
passed by the OVDP.) On this basis, they
argue that there is nothing left for the IRS
to collect and, as a result, the Anti-Injunc-
tion Act is applicable. For this argument,
they rely on Cohen v. United States, in
which the D.C. Circuit sitting en banc
concluded that the claims in that case did
not ‘‘seek to restrain the assessment or
collection of any tax’’ because, in part, ‘‘the
IRS previously assessed and collected the
excise tax at issue.’’ 650 F.3d at 725. The
facts in that case bear no resemblance to
those in the case before this Court. In that
case, ‘‘the money [was] in the U.S. trea-
sury,’’ and the ‘‘legal right to it has been
previously determined.’’ Id. Not so here.
In support of this argument, Plaintiffs only
state that they have paid the tax, interest,
and penalties that would be due under the
Streamlined Procedures—that is, for three
years. But they never state that they have
paid the taxes, penalties, and interest for
the previous five years, which are required
to be paid under the 2012 OVDP. Plaintiffs
are not simply seeking entry into the
Streamlined Procedures, as if writing on a
blank slate; rather, they are seeking to
transition from the OVDP into the Stream-
lined Procedures. Therefore, the entire
eight years that are relevant under the
OVDP are also relevant to the question of
whether this suit seeks to restrain the
assessment or collection of unpaid taxes.
Because Plaintiffs have never claimed, let
alone shown, that the ‘‘the money is in the
U.S. treasury,’’ id. at 725, with respect to

all eight years at issue, this argument
fails.

Second, Plaintiffs argue that the Anti-
Injunction Act does not apply to this chal-
lenge to the Transition Treatment because
it is a challenge to a procedural rules for
sorting between two IRS programs. Once
again, the cases on which Plaintiffs rely
bear no resemblance to the case at hand.
In Seven–Sky v. Holder, the D.C. Circuit
considered a challenge to the individual
mandate of the Affordable Care Act. 661
F.3d 1, 9 (D.C.Cir.2011) abrogated by
Nat’l Fed’n v. Sebelius, 567 U.S. 519, 132
S.Ct. 2566, 183 L.Ed.2d 450 (2012). The
court held that the challenge was not
barred by the Anti-Injunction Act because
the ‘‘shared responsibility payment’’ was
separate and distinct from the individual
mandate and because the suit was aimed
at the mandate, rather than at the pay-
ment. Id. In this case, the relief Plaintiffs
seek would directly restrain the assess-
ment and collection of unpaid taxes, as
amply demonstrated above. It cannot be
characterized as a challenge to ‘‘regulatory
requirements that bear no relationship to
tax revenues or enforcement.’’ Id. Indeed,
the Seven–Sky court noted that the Anti-
Injunction Act ‘‘bars suits that interfere
with ancillary functions to tax collection.’’
Id. at 10. While ‘‘[m]andating the purchase
of health insurance is plainly not such a
function,’’ the voluntary disclosure pro-
grams subject to this suit are far more
than ancillary to tax collection. Id. There-
fore, they are encompassed within the ju-
risdictional bar of the Anti-Injunction
Act—unlike the challenge to the individual
mandate in Seven–Sky. So, too, Plaintiffs’
reliance on Foodservice and Lodging In-
stitute, Inc. v. Regan, 809 F.2d 842
(D.C.Cir.1987), is wholly unavailing. In
Foodservice, the D.C. Circuit concluded
that a challenge to a regulation imposing
certain requirements on submission of
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data to assess compliance with tip require-
ments was not barred by the Anti-Injunc-
tion Act. Id. at 846. The court reasoned
that ‘‘[o]n its face, the regulation does not
relate to the assessment or collection of
taxes, but to IRS efforts to determine the
extent of tip compliance in the food and
beverage industry.’’ Id. This case could not
be more dissimilar. On their face, the rules
challenged here pertain wholly to the as-
sessment and collection of unpaid taxes,
not to any unrelated regulatory goals. For
all of these reasons, Plaintiffs’ argument
that this case is a challenge to a regulato-
ry command untouched by the Anti-In-
junction Act is wholly unsuccessful.

Third, Plaintiffs argue that that relief
requested in this case does not restrain the
assessment or collection of taxes because
the IRS is not prohibited from seeking tax
returns and payments from all eight years
that would be covered by the 2012 OVDP.
Once again, notably, Plaintiffs never claim
that they have actually paid taxes and
associated penalties for all eight of those
years. The Court explained above why re-
leasing Plaintiffs from the obligation to file
tax returns and pay taxes on the first five
of those eight years—and only requiring
returns and payments for the last three
years—constitutes a restraint on the as-
sessment and collection of unpaid taxes.
Plaintiffs offer three additional arguments
why that is not the case. To the extent the
Court has not addressed these arguments
above, the Court explains here why none
of Plaintiffs’ arguments are persuasive.

Plaintiffs present a cursory argument,
with no legal support whatsoever, that De-
fendants have somehow waived reliance on
the Anti-Injunction Act because they cre-
ated the multiple voluntary disclosure pro-
grams that are subject to dispute in this
case. There is no basis for this argument.
Defendants created multiple disclosure
programs, with distinct eligibility rules for

each, as well as rules for the hybrid Tran-
sition Treatment. By doing so, they in no
way waived their ability to rely on the
Anti-Injunction Act to fend off this chal-
lenge, which is targeted at the very gatek-
eeping rules that establish who may partic-
ipate in each program.

Next, Plaintiffs argue that the D.C. Cir-
cuit and the Supreme Court have foreclos-
ed the theory that the entire tax system
should be consider a ‘‘single mechanism’’
for the purposes of applying the Anti-
Injunction Act. Cohen, 650 F.3d at 726
(citing Hibbs v. Winn, 542 U.S. 88, 102,
104, 124 S.Ct. 2276, 159 L.Ed.2d 172
(2004)). This entire argument is inapplica-
ble because the Defendants have not
pressed an argument based on a ‘‘single
mechanism’’ theory. Instead, they argue
that there is no jurisdiction over this case
because it directly seeks to restrain the
assessment and collection of unpaid taxes.
As explained above, the Court agrees with
Defendants that the relief requested in
this case would restrain the assessment
and collection of unpaid taxes, and there-
fore, Plaintiffs’ argument regarding a sin-
gle mechanism theory is inapposite.

Lastly, Plaintiffs rely on the Supreme
Court’s recent interpretation of the Tax
Injunction Act in Direct Marketing Associ-
ation v. Brohl, ––– U.S. ––––, 135 S.Ct.
1124, 191 L.Ed.2d 97 (2015), to argue for a
narrower meaning of the word ‘‘restrains,’’
as used in the Anti-Injunction Act. This
argument is unavailing because the law in
the two cases is different and because the
facts are distinguishable.

With respect to the law, in Direct Mar-
keting, the Supreme Court was interpret-
ing the Tax Injunction Act, ‘‘which pro-
vides that federal district courts ‘shall not
enjoin, suspend or restrain the assessment,
levy or collection of any tax under State
law.’ ’’ Id. (quoting 28 U.S.C. § 1341). That
case did not concern either the Anti-In-
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junction Act or the Declaratory Judgment
Act. Indeed, although the Supreme Court
explained that it looks to federal law for
the interpretation of the Tax Injunction
Act, id. at 1129, its analysis focused on the
specific language of the Tax Injunction
Act, id. at 1132–33, which differs in materi-
al respects from the language of the Anti-
Injunction Act. Specifically, while the Tax
Injunction Act forbids ‘‘enjoin[ing], sus-
pend[ing] or restrain[ing] the assessment,
levy or collection of any tax,’’ the Anti-
Injunction simply forbids suits ‘‘restraining
the assessment or collection of any tax.’’ 26
U.S.C. § 7421(a). For the Supreme Court,
it was important that the word ‘‘restrain’’
kept company with ‘‘suspend’’ and ‘‘enjoin’’
in the Tax Injunction Act. 135 S.Ct. at
1132. The Supreme Court explained that
the words ‘‘suspend’’ and ‘‘enjoin’’ ‘‘refer to
different equitable remedies that restrict
or stop official action to varying degrees,
strongly suggesting that ‘restrain’ does the
same.’’ Id. Under the Anti-Injunction Act,
the word ‘‘restrain’’ keeps no such compa-
ny and, therefore, no such inference would
be either possible or proper.

With respect to the facts, Direct Mar-
keting concerned a Colorado state law that
imposed notice and reporting obligations
regarding sales taxes on certain retailers.
Id. at 1128. The Supreme Court concluded
that the notice and reporting requirements
were separate and distinct from the enu-
merated actions of ‘‘the [1] assessment, [2]
levy or [3] collection of any tax’’ and there-
fore not subject to the Tax Injunction
Act’s jurisdictional bar that applies to such
activities. Id. at 1131 (alterations added).
The Supreme Court concluded that the
notice and reporting requirements merely
inhibited, but did not ‘‘restrain’’ the ‘‘as-
sessment, levy or collection of any tax.’’ Id.
at 1133. Once again, notwithstanding
Plaintiffs’ contentions to the contrary, this
case could not be more different. As dem-
onstrated thoroughly above, Plaintiffs seek

relief that would directly restrain the as-
sessment and collection of unpaid taxes by
presenting a challenge to the eligibility
rules for the IRS’s voluntary disclosure
program, which set out different schemes
for collecting unpaid taxes and associated
penalties, and by seeking a judgment al-
lowing them entry to a program from
which they would otherwise be barred.
Direct Marking is wholly distinguishable
and, accordingly, provides no basis to dis-
turb the conclusion that this Court is de-
prived of jurisdiction over this case by the
Anti-Injunction Act.

* * *

In sum, the Court concludes that, for all
of the reasons discussed above, this case
constitutes a suit ‘‘for the purpose of re-
straining the assessment or collection of
any tax.’’ 26 U.S.C. § 7421(a). Therefore, if
no exception to that rule is applicable, this
Court is deprived of jurisdiction over this
action. The Court now turns to Plaintiffs’
argument that just such an exception ap-
plies in this case.

B. No Alternative Remedy Available

[18, 19] The Anti-Injunction Act ‘‘does
not apply at all where the plaintiff has no
other remedy for its alleged injury.’’ Z
Street, 791 F.3d at 31. As the Supreme
Court explained in South Carolina v. Re-
gan, the ‘‘Act’s purpose and the circum-
stances of its enactment indicate that Con-
gress did not intend the Act to apply to
actions brought by aggrieved parties for
whom it has not provided an alternative
remedy.’’ 465 U.S. 367, 378, 104 S.Ct. 1107,
79 L.Ed.2d 372 (1984). ‘‘Put another way,
‘the Act was intended to apply only when
Congress has provided an alternative ave-
nue for an aggrieved party to litigate its
claims.’ ’’ Z Street, 791 F.3d at 29 (quoting
South Carolina, 465 U.S. at 381, 104 S.Ct.
1107).
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[20] Defendants identify two alterna-
tive remedies that Plaintiffs can pursue:
specifically, to pursue a settlement with
the IRS independent of the established
voluntary disclosure programs and, if
those settlement talks fail, to pay the full
assessed liabilities and seek a refund
through a refund suit. That is, it is not
necessary to participate in one of the pro-
grams established by the IRS to pursue a
settlement with the IRS. Although Plain-
tiffs seek the specific relief regarding taxes
and penalties that would be afforded them
if they were allowed to directly enter the
2014 Streamlined Procedures, they are not
barred from seeking such benefits through
separate negotiations with the IRS outside
the OVDPs in which they are currently
enrolled. See Defs.’ Reply at 12. In short,
as an alternative to the remedies sought
through this action, Plaintiffs may negoti-
ate directly with the IRS.

If those negotiations do not yield the
results they seek, Plaintiffs may avail
themselves of a second alternative oppor-
tunity to pursue these results. They can
opt-out of the OVDP, allow the IRS to
determine their liabilities by examination,
pay the assessed liabilities, and file an
administrative claim for a refund for the
difference between the liability determined
and the amount that would be due under
the Streamlined Procedures; if that admin-
istrative refund claim is denied, they may
then file a refund suit in federal court. See
Revised 2012 OVDP FAQs, No. 51 (ex-
plaining opt-out process); 26 U.S.C.
§ 7422(a) (setting out conditions for feder-
al suit for refund).

Because Plaintiffs are equipped with
these alternative remedies, they do not
face circumstances like those faced by the
State of South Carolina in South Carolina.
465 U.S. at 380, 104 S.Ct. 1107. As the
D.C. Circuit has explained, ‘‘because South
Carolina paid no taxes, it was ‘unable to

utilize any statutory procedure to contest
the constitutionality of [the tax].’ ’’ Z
Street, 791 F.3d at 29 (quoting South Car-
olina, 465 U.S. at 380, 104 S.Ct. 1107)
(alteration in original). In other words, the
State of South Carolina had no alterna-
tives whatsoever. Here, by contrast, the
taxpayers themselves may engage in set-
tlement negotiations with the IRS in order
to pursue the relief that is substantively
equivalent to the relief they seek through
this suit. And, if any such attempts fail,
they may follow the procedure outlined
above to pay the assessed liabilities and
file a suit in federal court for a refund.

Plaintiffs emphasize that they may not
now file a suit in federal court (1) because
they have not been issued a notice of defi-
ciency and (2) because they claim that they
are not actually seeking the refund of any
taxes they have already paid—as they
claim they have paid the amount that
would be required under the Streamlined
Procedures. But once again they ignore
the five years prior to those covered by the
Streamlined Procedures that are within
the eight-year framework of the OVDP.
Plaintiffs have never claimed that they
have paid all liabilities that would be due
on a full examination of all of those
years—either during the years in which
the respective taxes were owed or in the
process of rectifying their prior errors.
Upon examination and payment of liabili-
ties for all of those years, they could seek
any refund compared to the amounts that
would be due under the Streamlined Pro-
cedures—or as compared to whatever
amount they claim they should be due
under the applicable law. The Court con-
cludes that these remedies are both avail-
able and adequate with respect to the re-
lief Plaintiffs seek in this court. See Cohen,
650 F.3d at 733 (requiring an alternative
remedy to be ‘‘adequate’’).
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Because Plaintiffs possess adequate al-
ternative remedies to the current suit, the
Court concludes that this suit remains
within the ambit of the jurisdiction-strip-
ping provision of the Anti-Injunction Act
and, concomitantly, within the tax excep-
tion to the Declaratory Judgment Act).
Therefore, the Court need not consider
Defendants’ argument that Plaintiffs have
no legal right to settlement terms offered
to other taxpayers.

* * *

The details of the schemes at issue in
this case are complex, but it is useful to
close by returning to the core of this case.
Plaintiffs claim that they have been
harmed because ‘‘the IRS’s failure to pro-
vide a direct method of entry into the 2014
SFCP imposed upon the Plaintiffs a great-
er offshore penalty, exposure to additional
civil penalties, increased filing burdens, a
disparate standard of review, and a longer
case-review time (and thus attorneys’ fees)
as compared to other similarly situated
applicants.’’ Compl. ¶ 107 (emphasis add-
ed). And Plaintiffs seek, through this case,
a judgment allowing them to participate in
the 2014 Streamlined Procedures under
the same terms as an applicant who had
not previously participated in another re-
lated IRS voluntary disclosure program.
See id. Request for Relief, ¶ D. That is,
they seek to undo the alleged harm they
claim was caused by their inability to enter
the 2014 Streamlined Procedures directly:
‘‘greater offshore penalty, exposure to ad-
ditional civil penalties, increased filing bur-
dens, a disparate standard of review, and a
longer case-review time (and thus attor-
neys’ fees) as compared to other similarly
situated applicants.’’ Id. ¶ 107. Notably,
Plaintiffs never claim that they have paid

all of the taxes and associated penalties
owed under all of the tax years covered by
the programs at issue in this case. Not-
withstanding Plaintiffs’ attempts to mini-
mize the effect that this lawsuit would
have on their bottom line and on the public
fisc, they are not simply bringing this law-
suit because they are philosophically dis-
mayed by what they claim was the unlaw-
ful promulgation of the ‘‘Transition Rules.’’
It is not simply that they seek to have that
putative legal wrong remedied in the ab-
stract. They are seeking for that wrong to
be remedied as it applies to them, with all
of the attendant effects on the taxes, pen-
alties, and other payments that they must
make to the United States Treasury via
the IRS.

With that background, the question be-
fore the Court is whether the unwinding of
the impacts alleged by Plaintiffs’ through
the specific relief they request would re-
strain the assessment or collection of un-
paid taxes. Because the Court answers
that question in the affirmative, and be-
cause Plaintiffs are not seeking relief for
which they would have no adequate alter-
native remedy, this Court is deprived of
subject matter jurisdiction over this case
by the Anti-Injunction Act and by the tax
exception to the Declaratory Judgment
Act. Accordingly, the Court dismisses this
case for lack of subject matter jurisdic-
tion.12

IV. CONCLUSION

For the foregoing reasons, the Court
GRANTS Defendants’ [9] Motion to Dis-
miss. The Court dismisses this case for
want of subject matter jurisdiction under
Federal Rule of Civil Procedure 12(b)(1).
This case is dismissed in its entirety.

12. As a result, the Court does not reach De-
fendants’ alternative argument that Plaintiffs
may not bring this case under the Administra-

tive Procedure Act because the challenge ad-
dresses matters that are committed to the
IRS’s discretion as a matter of law.
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An appropriate Order accompanies this
Memorandum Opinion.

,

  

WINDER HMA LLC, et al., Plaintiffs,

v.

Sylvia BURWELL, Defendant.

Civil Action No. 14-2021 (JEB)

United States District Court,
District of Columbia.

Signed 07/25/2016

Background:  Medicare providers that
elected to send only their non-Medicare
bad debts to a secondary collection agency
brought action against Secretary of De-
partment of Health and Human Services,
challenging the disallowance of Medicare
bad debts based on Provider Reimburse-
ment Review Board’s interpretation of the
similar collection efforts standard to re-
quire providers to expend identical efforts
collecting both Medicare and non-Medicare
debts to obtain reimbursement. Parties
filed cross-motions for summary judgment.

Holdings:  The District Court, James E.
Boasberg, J., held that:

(1) Board violated Medicare Act’s Bad
Debt Moratorium by giving an inflexi-
ble interpretation to its similar collec-
tion efforts standard, and

(2) providers were not entitled as a matter
of law to occasional exception to similar
collection efforts standard, and thus
remand was warranted.

Plaintiff’s motion granted in part, defen-
dant’s cross-motion denied, and remanded.

1. Administrative Law and Procedure
O788, 811

In determining a motion for summary
judgment regarding a decision of an ad-
ministrative agency, the function of the
district court is to determine whether or
not as a matter of law the evidence in the
administrative record permitted the agen-
cy to make the decision it did.

2. Administrative Law and Procedure
O788, 811

Summary judgment is the proper
mechanism for deciding, as a matter of
law, whether an agency action is supported
by the administrative record and consis-
tent with the Administrative Procedure
Act (APA) standard of review.  5 U.S.C.A.
§ 706.

3. Health O557(1)
In determining a motion for summary

judgment in a case governed by the Medi-
care statute, the district court must hold
unlawful and set aside the agency’s deci-
sion only if it is unsupported by substantial
evidence, or if it is arbitrary, capricious, an
abuse of discretion, or otherwise not in
accordance with law.  5 U.S.C.A. § 706(2);
Social Security Act § 1878, 42 U.S.C.A.
§ 1395oo(f)(1).

4. Health O557(2)
A district court determining a motion

for summary judgment in a case under the
Medicare statute is not to substitute its
judgment for that of the agency; rather,
the court will defer to the agency’s inter-
pretation of what a statute requires so
long as it is rational and supported by the
record.  5 U.S.C.A. § 706(2); Social Securi-
ty Act § 1878, 42 U.S.C.A. § 1395oo(f)(1).

5. Administrative Law and Procedure
O507

An agency is required to examine the
relevant data and articulate a satisfactory
explanation for its action.


