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Conclusion•: .11 ·')•.r,. , ~~" 

In the7 Jight ' df~ the varfous''decisions of the Supreme Court, the issue 
ma"y- oe lsummatisecl :arnuiide~1l·· :. . J'): l ' 

':l .,. 'I ,,. ''J). I . . I I· ' 1 t' . " 
1. As ' per seCtion lil5 of 'the Act, the income, in er alia, 'chargeable 

under the head '"Prdfits and gains df business or profession" is to be 
computed qn accordance' witli. ·~ither" cash or mercantile system of 
accounting re'gula~l:Yemployect·by ad assessee. .. • . : I • •. • ~-

~ 2. The application of the method of accounting for i~come-t~x pur
poser wm, however, 1 lie linlit~d ·oHlytJidr 'lh'~t~!u0tj51~11if~r4u~n'(rrying the 
profits 'or for the' vaiua'tion;'ot1Jiset~~ t:t'btr,~xa~~~.·:r6r the purphse of 
ascertaining o~ · quan!ifying thf ,Piofits arfsin.g from ,constructibD con
tracts, the methods prescribed b!/~thenicAI: vide i\ccounting Standard 7 
may be adopted. . . _ :.: . ~ . 1 ., , • • 

J .I "•• ~ ;. '1• o..l. ·~ 
3. The method of accounting will not be decisive in .the matter of 

I, • •# '.;]. •• I 

whether a receipt .wil! be. s;ubj~~~t J? .~ncome-tax ~r an Jef.P~?.d.itun; w.ill be 
allowed as deduction wh1le computmg the profits and gams.of busmess. 

; I' • ' i· \ ,, I - . :•. i ~ 

The same will. be governed by the provisions of law relating thereto which 
may either be expie~.sly ]n·ovided'\.,{ th~ ,A'ct (which wo,;uld iFclu1,e , accou;r,':~i 
ing st1~nd!lrds to ·.b~ . i~~N.e.d .b¥,. t~e 9fntraL . Gove~mert i?t ~:w~~~se1 of,,· t1h~ 
]JO~ers conferred upon ~t ?Y sect[on ! 45(~) , o!· ~he A_ct]' or <enu_n_ciate~1 ~~ varwus courts of the country from tmte to ttme. Any accountmg ,en\i] 
made contrary to .such express provision or eriuhciation . of liiw .~n{li~ 
ignored for·' the 'purposes of income-tax assessments, notivithstaiding 'lhe 

1 , ; 1 ,_. 4 •- 1 \ \ , 1., > • ... . 1 'i r ~ .. _, • • 
fact ' that the same may be recognised and accepted ' in accountancy 

·• t · · 1 ! ~ r - l ·, 1 , - \ 

pa1·lance. · ., . . 
(Note :-'l;'he reader's attention . is also drawn · to the heading, "Accou.nt· 

ing v~ Law" in "Notes and Comments" at pages 49. to 53 .in {1997,] 227 ITR 
... j • ' 

(Journal), dealing with this identical subject-Ed.] " . 

! ' 
:1 .~ •• ~ ... ; 

~.,~~~~~~'.1 

l t(jjj. 

,. ·~ ~-,g-;j\' ·l.J1(;~\' 

~ 1 H1n?. n : ·r,:-• 
~ ;<tJH •J cff. 

~ ·n~~!!1f1: 

:,~ • ! 

'i ',, 
... 

Constituting Hindu undivided 'lfamily property nucleus· 
·:d;r .\ !~:~ 1 '1hr~ugh gifts '~ « 

, 1 p;r•'J: ·I 

•.• ·, .. !i,( ! T. N. PANDEY* 

Established;.over )centuries, the rule concerning Hindus has been that 
join~ and!.undiyid~ct· family is the normal-condition incHindu society. An 
undivide<hfam1ly,d s ordinarily joint not ·only in estate, but also in food 
and woL'sh'ip.i,The.rpresumption, therefore, is that the .members of a 
Hindu farrlilyvare ·living ,in il ·staterof'union unless ·the· contrary is estab
li'shed. l'1'he expressioniused in Hindu law denoting jointness is "Hindu 
joint family::. while .underrthe tax laws of the country, the phrase used 
has been-Hindu undivided family (HUF). The Supreme Court in N . . V. 
Narentlranath V.' CWT .[!1969]. 74 ITR 190u; (197:0] AIR 1970 SC 14 and in 
Surji:t Lal ehhabda's case [1975) 101 ·ITR ·n6, has expressed the view that 
in •Jtax statutes, Hindu undivided family has the same meaning as a 
Hindu joint Jamily.1r 

HUF-A separate taxable entity : 
A HUF is a separ.ate assessable entity under the Income·tax Act, 1961. 

According to section 2(·7) of•the Aat:·every person by whom tax is payable 
is ah ·• assessee. S~ction 2(3 1)ilctefin'ing· "person" , ·vide its clause (ii}, 
includes •a Hindu undivided family. As such a Hindu undivided family is 
a separate unit of assessment both under the Income-tax and Wealth-tax 
Acts. · 1 

HUF·is not ·l:omp'rfsed1of Hinaus 'only: · 
Whe.n Hie ' B~itish c~rrle to Iridin and . tax on incomes was introduced 

after thk' great Mutiny' df 1ssi, undi\rid'~d familiPs were the normal fea
ture in the countfY-living,' vibrant arid social entities-not only joint in 
food and1 worship but"also commonly engaged in business, industry and 
commerce and these entities r::omprised not only Hindus but also Sikhs, 
Jains, Bud<;lhists as w.ellHi'S''lMuslirtl':,co'inmuriities li~e·' tne Khojas ·of 
Gujarat'.,T.IlerBritish!l while lformulating th-e income-tax law for the coun
try found,.ii both pradfcal~ politic and convenient to include a Hindu 
undivided!· family as a unit for the purposes of levy of income-tax along 
with .otheP rentities 1like individuals, firms; associations of persons, com
panies', ·etc: ,Since tthen:.u Hindu .undivjded ,family has been commonly 
understood to ,consist of ·all1 persons ,lineally descended from a common 
anceston and.. includes' their· wives · and unmarried. daughters and such a 
familyds, cap~~l~ofc-!J}'Vlling ,and may. ~n. fact 1own property and the inter
est of its -. merhbers1 in tundivided family, though fairly well known in 
general.terms,'is ri~t i specifically demarcated.. tilh partition takes place in 
the family3 ·· f,;·• ~~;c., ,, . ,· , i·, , 

l*Retd. CBDT Chairman. 
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HUF need not ownp?operty under Hindu law : I 
' . 

In Hindu 1aw, the existence of ajoint estate is not an essential requi-
site to constitute a HUF /joint' Hindu family. Hence, there could be Hindu 
joint families under Hindu law without·owning any property. Possession 
of property· is notJunder rMitakshara law a necessary requisite for the 
constitution· df a 1joint family, though where persons live together. joint in 
food and worship, it is difficult to conceive"of their possessing no pro
perty whatsoever. Thus conceptually a Hindu •undivided family can exist 
with an empty •hotchpot,:though it would be a rare case•wJtere a Hindu 
undivided family does not •possess any property. In Kuppalla Obul Reddy 
v. Bonala Vekata Narayana Reddy, AIR 1984 SC 1171, the Supreme Court 
reiterated the well established proposition of Hindu law that though 
there .is a presumption that every Hindu ·family is a joint Hindu family, 
there is no presumption that any property held by it-'or any of its mem
bers is afso joint family property. In other words, under Hindu law a 
family may be possessed or may not be possessed of property .. It would 
still be a joint family. But under the Income-tax and Wealth-tax Acts, a 
family without any income or wealth has no relevance. 

Though as il).dicated earlier, in some cases the Supreme Court has 
equated a joint Hindu family with a Hindu undivided family under the 
income-tax law, ,but the fact of the matter ~s that it has given an extendecll 
meaning to-the expression Hindu joint family. Whenever the nucleus of 
the Hindu joint family could be formed, it came to the conclusion that it 
was a Hindu undivided family. It was observ~d py the. Privy Council in 
Kalyanji Vithaldas v. CIT [1937) 5 ITR 90, that for most purposes, the 
ancestral property may be usefully described as family property. But 
from this it cannot follow that in the eye of Hindu law, for being a fam
ily property, it must have ancestral nucleus or should have flowed to a 
member from that source. 

Wh~t is understood .by the phrase ancestral property : 
,, The concept .of "ancestral property" has been described in Mayne's 
Hindu Law and Usage (12th edition) at pages 538-539 as under : 

"The second question is as to what is meant by coparcenary pro
perty. The first• species of coparcenary property is that which •iS' known as 
ancestral property. That term, in its technical sense, is applied to pro
perty whiclr descends upon one person in such a manner that his male 
issue adquires certain rights in it as against him\' Foriinstance, if a father 
under'' Mitakshara law is attempting to dispose· of, property, we inquire 
whether it is;·ancestral property. The answer to this question is·that pro
perly is ancestral property in the father's 'hands if it has been inherited 
by him as unobstructed property, that it is not ancestral if it has been 
inhefiteooy tlfe- father as obstructed property. The reason of this 

,(1 
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distinction is that, in the former case, the father had an effective vested 
interest in the property, before the inheritance fell in, and therefore his 
own issue acquired by birth a similar interest in that interest. Hence, 
when the property: actu.ally devolved upon him, he took it subject to the 
interest they had already acquired. But in the latter case, the father had 
no such int!!rest in the . property, before the descent took place ; there
fore, when that event occurred; he received the p,roperty free of all 
clail,llS uppn it ,by hi~ issue, and a fortiori, by any other person. Hence all 

• ' I . • J - t . • 
property which a man inherits from a direct male ance~tor, not exceed· 
ing three, degrees higher. than himself, is ancestral property, and is at 

1 ...... 
once held by himself in coparcenary with his own male issue. When he 
has no male issue, the sister will inherit the property as separate pro· 
perty. But where he has inherited from a collateral relation, as for 
instance from .a brother, nephew, cousin or uncle, it is not ancestral 
property. in his . hands in relation to his male issue, consequently his 
male issues have ~o equal rights as coparceners. They cannot restrain 
him in dealing with it, nor compel him to give them a share of it. On the 
same principle, property which a man inherits from his mother, or 
maternal grandfather, or maternal uncle, or other collateral relation in 
the maternal line, is not ancestral property. The grandsons who inherit 
property from the maternal gran'dfather cannot be said to constitute a 
joint family. lt is settled by a decision of the Juqicial Committee that the 
term, ancestral property, must be coJlfined to property descending to the 
father from his male ancestor in the male line and that it is only in that 
property that the son acquires, by birth an interest jointly with and equal 
to that of his father." 

[The law was well-settled before the enactment of the Hindu Succes
sion Act, 1956, that the property devolving upon a Hindu on the death of 
his . father was Hindu undivided family property qua his son (which 
expression includes .son's son, son's son's son). But after the coming into 
for~~ of the Hindu Succ€;ssiOI) Act with effect from June 17, 1956, this 
position is no longer certain. The Allahabad, Assam, Madras, Mysore and 
Calcutta High Courts , hold the view that when a son succeeds to the 
property of his father, he takes it as his self-acquired property qua his 
own sons. The runjab and Haryana and the Gujarat High ·courts, on the 
other hand have taken the contrary view. However, for the purpose of 
present discussion, it is presumed that such property is ancestral 
property.) , 
Whether property ' recei~ed from . others can constitute joi~t family property of 
the Hindu undi~ided family f,or tax purposes 1 

'~;'he .view~ expresse4 by. Mayne in the extract quoted above is that 
p:operty whicp a man inlierits from his mother, etc., cannot constitute 
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• ancestr'ill property in his ha'nds. But 1:he issue is: if the relations, co !later
als, etc., ~ift1 their properties to the Hindu undivided family of a person, 
would these constitute Hindu undivided 'family p'roperties of the donee 
family for tax purposes i? This proposition is being exam'ined in detail in 
th,e subsequent discussion. 

(i) ·It is 1the well-established legal pos'ition~riow that a~self-acquired 
propertf of a· peiscin' can1become Hindu \fndivided' family property if it is 
thrown i~ the common hotchpot and 'giviirg the1 Hindu undivided fam'ily 
chiracter. A father with his ~ons may 'throw his personal property and 
giye it 'Hindu~undivided family character ·everi' H the family' where the 
property is being blended has no ·existing prOperties of 'its own·. ·It is not 
necessary that there sliould be joint family br the property of the . Hindu 
undivided family with which the property thrown in the common stock 
may be blended. In Addl. CIT v. V. K. Purwm· [1979]116 ITR 908 (All), the 
Allahabad High Court, following the Madras High Court in R. Submma
nin Aiyer v. CIT [1955] 28.ITR 552 and Delhi High' Court in CIT v. Pushpa 
Dev{l[1971] 82'ITR '7, held that a Hind~ midivided 'family need ndt have 
a'ny joint family property and even' if there is nb such family property to 
start with any member can validly throw his separate ' property irlto the 
h'Otchpot of joint "family, and theteafter such ;'self-acquired property 
acquires the character of joint fami'lf propehy. Jn T. Ra11idas· M. Pai v. 

• ' • ~ • l ., j ,. ., ) ' .. • 

CIT [1978] 115 ITR 815 (Kar), the KarnataRa High 'Court expres·sed similar 
views holding that the' law is also 'clear t!lat a' jbint family need not own 
or possess any joint-family property. It is: lflsl:J settled law that ariy indi
vidual member can,' by- t11rowing his indiVidua'l property into the com
mon hotchpot, impress his individual property with the character of joint 
Hindu family property. The Punjab and Hary~na High Court in' Addl. CIT 
v. Inde1· Singh Uppal [1975]'98 IlfR ·368, held tna1texistence of joint family 
property before a member of the joint family throws' ·his self-acquired 
property into the comrrf0n·'stockf1is not ne'cessary. · JnJ other words, the 
joint family property can be created by any member of the joint family 
impressing it with •the character of the jointi family' property by an act 
which shows liis volition and intention to' surrender his separate rights 
on the property and to treat it as the property of the·jointJfaniily.· 

A:ppl)hng the. Supreme Court decisfM{ irl cfT~~o.'M? k. Stiemann 
[1965] :11s iTR·· 62, ' the Calcutta· High ' CduW in1 Cif''J:·"'Bhiiiraj ]aipu'ria 
[1979] 119 ITR 883',' held that pre-existehce' of 'a nucle'us of joint family 
property is not necessary for throwing the self-l{cquired property' into' the 
family hotchpotJ •.rr .. l r. : - ~ r ' ~ t• ·P' .'1s~·, •.. • . q 

The Bombay · High Court :i iiJ<v&rii3dar 1 'J(i{~hrtaji Nirgllde v. CIT 
[1962] 46 · ITR" r25Qf 'helCI tnat the existence~ of! 1ancestral imdeus is not 
essential. In fact such nuc1eus•can be' created'·oy any of the members of 
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the family throwing ,his self-acquired property into the common hotch
pot oLthe Hindu undivided. family. 

The Revenue' in tsuch cases has raised the plea that no gift can be 
made to a n~on-existent' assessee. This view has not been found. to be judi
daily and otherwise· corre'ct: Firstly, ··as mentioned earlier, for being a 
Hindu . ·undivided family, J·own.ing ~ proper;ty ·is not a prerequisite. Hence 
property can• be g;ven· to ··a Hindu und,ivided familY,with an empty hotch
pot.'' Further, the' Punjab and ' Haryana tHigh .(]ourt in CIT v. Ghansham 
Dass M1tkirn [1979) 118•1TR -930;' negatived such-plea and held the joint 
family ' is fhe •norinal ,conditiOI1'bf Hindu society and there was no bar to 
beqdeathing properfy to -a,1oint.oHindu family and a will can be made in 
favour of a Hindu undivided family which is to come into existence. This 
c6.nclusion was drawn by the Hlgh Court by. relying ·on the Supreme 
Court ilecision in the case of Surjit Lal Chhabda v. CIT [1975] 101 ITR 
776. From the various decisions . of the Supreme Court, for example, 
Pushpa 1De1!i v. 1CIT- [1977] 1 1-09 .. JTR<"730 and.JArunachala Mudaliar v. 
Muruganatha Mudaliar, AIR 1955 -SC 495, it follows that if a gift is made 
with the clear and unequivocal declaration that it is being made for the 
benefitr'of.the family, such gifted -property would bear Hindu undivided 
family character: !J'he decisio-ns• of thf1 Madras High Court in SatlJendm 
Kumar v. CIT [1983) 140 JTR: 840, CIT v. Radhambal Ammal [1985)'153 
ITR 440 and CIT v. M. Balasubramanian [1990_] 182 ITR 117 [FB], support 
and approve•the view· tHat, with. a clear intention of giftingdhe amount 
of. a Hindu undi0ded family, a.Hindu undivided family may be created 
even in the absence of a Hindu undivided family nucleus at the time of 
gifting. 

(ii) Gift can be made to a Hindu undivided • family even by a 
stranger: · 

On the logic, given · earl'ier, Hindu undivided family property 
nucleus can be crealed by receiving gifts from strangers with the stipu
lation that gift is being made for the benefit of a Hindu undivided 
family. The Supreme Court in Pushpa Devi v. CIT [19,77]109 ITR 730 has 
hf,'!ld that the Hindu undivided family can accept a gift from a person 

' , I j 1 1! { 1 ( t! ·\' . , , . r 

who 1s not a coparcener. · 
(iii) Gift /rom a' }emale reiation to a Hindu undivided family-the lat

est Supreme Court decision : 
' ' : .i l . • ' ~ 

In CIT v. K. Satyendra Kuma1· [1998] 252 ITR 560 (SC), the ques-
tion for the court's consideration was whether the assessee was liable to 
J?.e' ~ssessed iu' 'the status o,~ a }'\ipdll; undj~ded family in respect of pro
perties Teceived by waY.. of gi~ ;f~pm a . l~dy relative. The Supreme Court 
has approved the decision .of. 1the Madras High: Court in the case of this 
assessee in Satyendra Kumar v. CIT [1983] 140 ITR 840 (Mad). 
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In the decision 'rendered by the Madras High Court in Satyendm 
Kumar v. CIT [1983] 140 ITR 840, there was on record a finding that the 
donor provided gifts to the donee with a clear intention of benefiting the 
family. The donee kept the gifted .amount as nucleus and carried on the 
pusiness and there.was no evidence that the donee at any time intended 
to hold the property as his proper,ty. The court basing on this approach 
of the donee in disclaiming any separate interest in· the properties, held 
the same to be sufficient for the pul'pose of law for treati):lg the property 
as Hindu- undivided family property. It went on to further hold that this 
case was one where ab initio at the very moment the property was 
acquired, it was acquired as a joint family property via the hands of the 
donee as the donor had made it amply clear that the funds were to be 
utilised only for the family's benefit. The observation in this case to the 
effect that when, once the intention of the donor to donate the funds for 
th'e joint family was conceded, the presen~;e of the basic nucleus of the 
joint family was established, is very significant from the planning point 
of view. It is only necessary for the donor to clearly state his intention 
that the gift is meant for the joint family. 

It has been observed in this decision by the Madras High Court 
that the decision of the Supreme Court in Pushpa Devi v. CIT [1977) 109 
ITR 730, is an illustration of the position under the Hindu law that there 
can very well be a gift of property in favour of an Hindu undivided 
family as such, and a female member of a family is not disentitled from 
making such a gift beneficial to the family in its entirety, merely because 
she happens to be a member thereof. In such a case, if the intentions 
were clear, the gift would be regarded as a gift to the joint family as such 
and not merely to the collection of ipdividuals, who happen to make up. 
the joint family, at the moment of the gift. If the property, thus, becomes 
the property of the joint family, it is susceptible to all the incidents of 
coparcenary property thereafter, including such incidents as right by 
birth, r i'ght to partition, the amenability of the property to constitute 
fts 'elf as a nucleus for further acquisitions to the joint farhily e~tate and 
the like. 

The decision of the High Court 'has been confirmed by the 
Supreme Court with the following observations (page 363) : 

"The dispute in this case was whether the asse~see was liable to 
f I 

be assessed to tax in the status of a Hindu' undivided family. The pro-
perties held by the assessee came from a ~lady relative. The Tribunal was 
of the view that since the ' source of 'the· p'roperty' was a gift it co'uld ·not 
be treated as a joint family property: The High Court .pointed out that 
the donor, Smt. Shyamal~mbal, wife of K: Satyanarayana, had funds of 
her own. With a clear ~ntention of benefiting the family as. a whole she 
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provided funds to K. Appa Rao. The money in the hands of K. Appa Rao 
has to be treated as joint faclily' ptoperty 'because Smt. Shyamalambal 
clearly indicated at the time of making of the gift that the funds were to 
be utilised only for the benefit of. the family. K. Appa -Rao, M. Satyendra 
Kumar and other brothers jointly held the property. The Tribunal (High 
Court ?) , from all these r facts came to the conclusion that the money 
received by the assessee was part of ,the joint family property. The asses
see has to be taxed· in ,the status of an individual (HUF ?). 

We do not find any reason to interfere with the findings of the 
High Court." 

Concluding comments : 
This decision of

1
the Supreme Court gives very good scope for tax plan

ning specially initlie ba'ckground of the position that there is no gift-tax 
in th'e country 'With effect from October ·1, 1998. However, to reap the 
benefit · of tax planning by this' method, certain precautions will have to 
be taken. For example, 'there SnOlHd be 'a clear declaration of intention 
through affidavit that the gift is made to the Hindu undivided family of 
a particular person consisting of himself, his wife and children and not 
to the donee as an• individual. In ' C. N. Arunachala Mudaliar v. C. A 
Murugamatha •Mudaliar [1954) SER •243, it•was held that the court would 
have to collect· the intention of the donor from the language of the 
document takeni along with surrounding circumstances in accordance 
with the welbknown canons of• construction. In the decision rendered by 
the Madras High Court in Saf:tJendm Kumar v:· CIT [1983) 140 ITR 840, 
there was on record a finding that the donor provided gifts to the donee 
with a clear intention of benefiting the family. Hence, it is necessary that 
proper precaution be taken in tax planning in this matter. 
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