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UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
Mark Crawford, et al.,

Plaintiffs,

V. Case No. 3:15-cv-250
Judge Thomas M. Rose

United States Departmentf the Treasury, et al.,

Defendants.

ENTRY AND ORDER DENYING PLAINTIFF'S MOTION
FOR PRELIMINARY INJUNCTION, ECF. 8.

Plaintiffs request that the Court enjoin fBedants from enforcing the Foreign Account
Tax Compliance Act(“*FATCA”), the intergovernmial agreements (@As”) negotiated by the
United States Department of the Treasury €aury Department”) to supplant FATCA in the
signatory countries, and thBReport of Foreign Bank and Financial Accounts (“FBAR”)
administered by the United States Financiai@s Enforcement Network (“FINCEN”). FATCA
mandates that foreign financial institutions repbe tax return information of their U.S. citizen
account holders directly to the IRS mgithe FATCA Report (Form 8966). 26 U.S.C.§8
1471(b)(1)(C); 26 C.F.R. 88 1.1471d)(3)(v), -4(d)(3)(vi).

Plaintiffs seek preliminary injunctive reli@n all claims. The first claim challenges the
validity of the Canadian, Czech, Israeli, and Swiss IGAs useleyreasury Department. The

second claim addresses the information repgitovisions FATCA and the IGAs impose not on

1

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/3:2015cv00250/185901/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/3:2015cv00250/185901/30/
https://dockets.justia.com/

Plaintiffs, but on foreign financial institutions. @tihird claim aims at the heightened reporting
requirements for foreign bank accounts under FATte IGAs, and the FBAR. These reporting
requirements require U.S. citizens to reportrmfation about their foreign bank accounts. The
fourth claim challenges the 30% tax impod®d FATCA on payments to foreign financial
institutions from U.S. sources wh these foreign institutions ch@osot to report to the IRS about
the bank accounts of their U.S. customers (REI Penalty”). Similarly, the fifth claim
challenges the 30% tax imposed by FATCA on account holders who exercise their rights under the
statute not to identify themselves as American citizens to their banks and to refuse to waive
privacy protections afforded their accounts by iigmdaw (the “Passthrough Penalty”). The sixth
claim challenges the penalty imposed under the Esatkecy Act for “willful” failures to file an
FBAR for foreign accounts, which can be as maslhhe greater of $100,000 or 50% of the value
of the unreported account (the “Willfulness Penalty”).
l. Background
A. FATCA Statute and Regulations

Congress passed the Foreign Accounts Tar@iance Act (FATCA) in 2010 to improve
compliance with tax laws by U.S. taxpayers lmydforeign accounts. FATCA accomplishes this
through two forms of reporting: (1) by foreigmdincial institutions (FIs) about financial
accounts held by U.S. taxpayers or foreign entitieshich U.S. taxpayers hold a substantial
ownership interest, 26 U.S.C. 8714 and, (2) by U.S. taxpayerbaut their intersts in certain
foreign financial accounts and offskeasssets. 26 U.S.C. § 6038D.

1. FATCA



President Obama signed FATCA into lamm March 18, 2010. Senator Carl Levin, a
co-sponsor of the FATCA legidlan, declared that “offshore xaabuses [targeted by FATCA]
cost the federal treasury artiegted $100 billion in lost tax revenues annually” 156 Cong. Rec. 5
S1745-01 (2010). FATCA became law as thé& IBegan its Offshore Voluntary Disclosure
Program (OVDP), which since 2009 has allowed th®payers with undiscked overseas assets
to disclose them and pay reduced penalti8y. 2014, the OVDP collected $6.5 billion through
voluntary disclosures from 45,000 participartfkS Makes Changes to Offshore Programs;
Revisions Ease Burden and Help More Taxpayers Come into Compliance,”
http://www.irs.gov/uac/Newsroom/IRS-Makes-Qigas-to-Offshore-Programs;-Revisions-Ease-
Burden-and-Help-More-Taxpayers-Come-into-Qdiance (last visited Sept. 15, 2015). The
success of the voluntary program has likely bex@manced by the existence of FATCA.
2. Foreign Financial Institution Reporting Under FATCA
Foreign Financial Institution reporting encages FFIs to disclose information on U.S.
taxpayer accounts. If the FBbes not, then a 30% withholditax may apply to U.S.-sourced
payments to the non-reporting FFI. A 30% hkiblding tax may also apply to FFI account
holders who refuse to identify themselves as U.S. taxpayers.
In the case of any withholdablgayment to a foreign financial
institution which does not meet the requirements of subsection (b)
[specifying reporting criteria], theithholding agent with respect to
such payment shall deduct and withhold from such payment a tax
equal to 30 percent of tleanount of such payment.

26 U.S.C. § 1471(a).

Section 1471(b)(1) then provides that, “[t]he requirementkisfsubsection are met with

respect to any foreign financial institution if an agreement is in effect between such institution and



the Secretary [of the Treasury] under which sudstitution agrees” to make certain information
disclosures and “to deduct and withhold a tax etu&a0 percent of . . [a]ny [pass-through]
payment which is made by such institution toeaalcitrant account holder or another foreign
financial institution which does not meet the requirements of this subsection[.]” 8
1471(b)(1)(D)(i); see also § 14W)(7) (defining “pass[-throughpayment”). A “recalcitrant
account holder” is one whf]ails to comply with reasonable requests for information” that is
either information an FFI needs to determinihé account is a U.S. amnt (8 1471(b)(1)(A)) or
basic information like the accouholder's name, address, andgayer identification number (8
1471(c)(1)(A)). Sectiori471(c)(1) specifies the “informatiaequired to be reported on U.S.
accounts,” including “account balance or valueI41(c)(1)(C). Plaintiffs seek a preliminary
injunction against enforcement of § 1471(a), (bJ¥})((c)(1), and (c)(1)(C). Prayer for Relief
(part O).

Under § 1471(b)(2), “Financial Institutiori3eemed to Meet Requirements in Certain
Cases,” an FFI “may be treated by the Secretamesting the requirements of this subsection if
... such institution is a member afclass of institutions with respect to which the Secretary has
determined that the application of this section is not necessary to carry out the purposes of this
section.” That means that an FFatls treated this way is not sabj to the reportigp criteria in 8
1471(b)(1). The Secretary can statutorily exeFRipls from “attempt[ing}o obtain a valid and
effective waiver” of foreign nondisclosure laws from each account holder and can exempt FFIs
from “close such account . . . if a waiver .is.not obtained from each such holder within a

reasonable period of time§ 1471(b)(1)(F).1 The Secretasyexemption of an FFI under §

1 Ifthe country enters into an intergovernmental agreement (IGA) this mrobiscomes irrelevant because consent
is no longer a legal impediment under foreign law.
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1471(b)(2) also means that the FFI no longertbawake the report described in 8 1471(c)(1)
because that report is based onhg§tlhgreement described in subsection (b)” that an FFI that the
Secretary has exempted does not need to hapkade to avoid withholding. Furthermore, the
FATCA statute provides that, “[t|H&ecretary shall prescribe suelgulations or other guidance as
may be necessary or appropritdecarry out the purposes of, and prevent thedarae of, this
chapter,” i.e., 88 1471-74. 2&).S.C. § 1474(f). The Gowement asserts that the
intergovernmental agreements (IGAs) constittite Secretary’s exercise of the statutory
discretion afforded by 88 1471(b)(2) and 1474(f).

Plaintiffs also seek to enjoin enforcemeh26 C.F.R. 8§ 1.1471-2T(a)(1). The “[g]eneral
rule of withholding” under § 1471(a) is largateiterated by 26 C.F.R. § 1.1471-2T(a)(1), which
Plaintiffs also target. Prayer fRelief (part R). Plaintiffs sedk enjoin enforcement of 26 C.F.R.
88 1.1471-4(a)(1), 1.1471-4(d), and 1.1440d)(3)(ii), which repeate content of § 1471(b) and
(c). Prayer for Relief (part S). In addition,aPitiffs seek an injurton against 26 C.F.R. §
1.1471-4T(b)(1), which addresses the 30% witdimg tax for recalcitrant account holders
established by the statute. Prayer for Relief (part Plaintiffs also seek to enjoin the IRS’s use of
Form 8966, “FATCA Report,” theorm on which FFls make diksures under § 1471(c). See 26
C.F.R. 8 1.1471-4(d)(3)(v); Prayer for Reliefatp V). In Plaintifs’ view, these FATCA
regulations “primarily elaboraten the [] requirements of the sisdry provisions and clarify the
statutory requirementsComplaint § 95(a).

3. Individual Reporting Under FATCA

There is a companion individual repodi requirement to 8§ 1471's FFI reporting

requirement located at 26 U.S.C. § 6038Dnd&r § 6038D, individuals holding more than



$50,000 of aggregate value in “specified foreignriial assets,” § 6038D(bnust file a report
with their annual tax returns @38D(a)) that includes, for eaalsset “[tlhe maximum value of
the asset during the taxablear.” 8 6038D(c)(4). Plaintiffs seek to enjoin this asset-value
reporting requirement. Prayer f®elief (part P). Section 6038D(lalso provides that, “[t]he
Secretary shall prescribe such regulations orrghelance as may be nesary or appropriate to
carry out the purposes ofistsection . . . .” Plaintiffs sed¢& enjoin enforcement of the regulation
that states this same reporting requirementCZ6R. 8 1.6038D-4(a)(5); see Prayer for Relief
(part U). Plaintiffs also targe#vo other regulatory reportinggeirements: disclosing whether a
depository or custodial accoumtas opened or closed duringettaxable year (26 C.F.R. §
1.6038D-4(a)(6)); and “[tjhe amount of any incomein, loss, deduction, or credit recognized for
the taxable year with respect to the reported specified foreign financial asset,” (26 C.F.R. 8
1.6038D-4(a)(8)). Prayer for Relief (part U).
B. The Canadian, Czech, Israeli, ad Swiss Intergovernmental Agreements

Once FATCA became law, the Government began requiring coordination with FFIs and
foreign governments. To facilitate FATCA ingphentation, the United States has concluded
over 70 intergovernmental agreements (IGAs) fotlkeign governments addressing the exchange
of tax information. Plaintiffs seek to enjoi@As with Canada, the Czech Republic, Israel, and
Switzerland in their entirety. Prayer for Relief {gaA, E, I, M). Alternatively, they seek to
enjoin parts of those IGAs. Prayer Relief (parts B-D, FH, J-L, N).

The Canadian, Czech and Israeli IGAs arellambecause they aadl “Model 17 IGAS,
whereas the Swiss IGA is a “Mdd&’ IGA. The key distincthn is that under Model 1 IGAs,

foreign governments agree to collect their FFIS Waccount information and to send it to the IRS,



whereas under Model 2 IGAs, faga governments agree to modify their laws to the extent
necessary to enable their FFIs to report their @c8ount information directly to the IRS. All
four IGAs, in their preambulatgrclauses, recognizedtpartner governmentgiutual “desire to
conclude an agreement to improve internatiteva compliance” or, in the case of Switzerland, a
“desire to conclude an agreement to improw@rticooperation in combating international tax
evasion.” IGA Preambledirst clause).

All four IGAs mention the Tax Information Exchange Agreements (TIEAS) that the United
States has with these four countries as pérpreexisting treatieslGA Preambles (second
clause).2 All four IGAs simildy note the need fo‘an intergovernmentapproach to FATCA
implementation” (or, in the Swiss case, @rgovernmental cooperation to facilitate FATCA
implementation”).

The three Model 1 IGAs (Canadian, Czech amddls) define “Obligations to Obtain and
Exchange Information with Respect to Reportable Accounts” in Article 2. In addition to seeking
to enjoin Article 2 in full (Prayer for Relief, pas F, and J), Plaintiffs attack the agreement that
IGA partners, with respect to each “U.S. Reporaktcount” of its FFIs, will report, “in the case
of any Depository Account, the total gross amoummitafrest paid or creditl to the account during
the calendar year or other appiiapg reporting period[.]” Canadid@®A Art. 2, § 2(a)(6); Czech
IGA Art. 2, 8 2(a)(6); Israeli IGA Ar 2, 8§ 2(a)(6); see Prayer for Relief (parts C, G, K). If Model

1 partner countries comply with Article 2 all as the “Time and Manner of Exchange of

2 See Convention Between the United States and Canada with Respect to Taxes on Income &tatldonEayp
Washington on September 26, 1980 (“Canadian Convention”), Article XXVII; Convention between the United States
of America and the Czech Republic for the Avoidance aifilide Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income and Capital, done at Prague on Sefént893 (“CzecltConvention”), Article 29;
Convention between the Government of the United Statémefica and the Governmenttible State of Israel with
Respect to Taxes on Income, done at Washington on November 20, 1975 (“Israeli Conventiole)2#raad
Convention between the United States and the Swise@ers#tion for the Avoidance of Double Taxation with

Respect to Taxes on Income, signed at Washington on October 2, 1996 (“Swiss Convention”), Article 26.
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Information” agreed to in Articl& and other rules, then theipoeting FFIs “shall be treated as
complying with, and not subject to withholdingder, section 1471,” norilvthey be required to
withhold “with respect to araccount held by aecalcitrant account holder” under 8§ 1471.
Canadian IGA Art. 4, 88 1, 2; Czech IGA Art.88 1, 2; Israeli IGA Art. 4, 88 1, 2. This is
consistent with the Treasury Secretary’s poteetieem FFIs to be in compliance with § 1471 if
statutory purposes are met. 26 U.S.C. § 1471(b)(2)(B).

The Israeli IGA is not yet irforce. See Israeli IGA, Ar 10, 8§ 1. However, the
Government asserts that the 8@y Secretary has exercised Hiscretion not to impose § 1471
withholding against Israeli FFIs oecalcitrant account holders.

The Swiss IGA is different in that under #gticle 3—which Plaintiffs seek to enjoin
(Prayer for Relief, part N)—the Swiss governmagrtees to “direct all Reporting Swiss Financial
Institutions” to report certain information ditgcto the IRS. Swiss IGA, Art. 3, § 1. Under
Article 5—which Plaintiffs also seek to enjajRrayer for Relief, part N)—the U.S. government
“may make group requests . . . based on the aggr@gformation reported to the IRS pursuant to”
Article 3. Swiss IGA Art. 5, 8 1. “Such requestsall be made pursuant to Article 26 of the
[Swiss] Convention, as amendedthg Protocol,” and, “such requssthall not be made prior to
the entry into force of the Protocol[.]” Swiss IGAit. 5, 8 2. The “Protocol” being “the Protocol
Amending the [Swiss] Convention that was sidrat Washington on September 23, 2009.” Swiss
IGA, preamble (clause 3). That Protocol hasysb been approved by the Senate, and because of

that, Article 5 of the Swis€dA cannot yet be implemented.

C. Report of Foreign Bank and Financial Account



The third body of law at issue in this cgsertains to the Repodf Foreign Bank and
Financial Account (FBAR) requirements. U.Stgmns who hold a financial account in a foreign
country that exceeds $10,000 in aggregate valuefitmiah FBAR with the Treasury Department
reporting the account. See 31 U.S.C. § 5314 F1R. § 1010.350; 31 C.F.R. § 1010.306(c). The
current FBAR form is FINCEN Form 114. &Horm has been due by June 30 of each year
regarding accounts held duritige previous calendar year.1810.306(c). Beginning with the
2016 tax year , the due date of the form willAil 15. Pub. L. No. 114-41, § 2006(b)(11). A
person who fails to file a required FBAR may be assessed a civil monetary penalty. 31 U.S.C. §
5321(a)(5)(A). The amount of the penalty ismeghat $10,000 unless the failure was willful. See
§ 5321(a)(5)(B)(i), (C). A willful failure tdile increases the maximum penalty to $100,000 or
half the value in the account at the time of tt@ation, whichever is greater. § 5321(a)(5)(C). In
either case, whether to impose the penalty taedamount of the penalty are committed to the
Secretary’s discretion. See § 5326)(A) (“The Secretary ahe Treasury may impose a civil
money penalty[.]”) & § 5321(a)(5)(B)[T]he amount of any civil pealty . . . shall not exceed”
the statutory ceiling). Plaintiffs seek to enjeinforcement of the willful FBAR penalty under §
5321(a)(5). Prayer for Relief, part Q. Thalso ask for an injunction against “the FBAR
account-balance reporting requirement” of Fin€Genm 114. Prayer for Relief, part W.

The Government asserts that the informaitmoiine FBAR assists law enforcement and the
IRS in identifying unreported taxable income of U&kpayers that is held in foreign accounts as
well as investigating money laundering and terrorism.

I. Legal Standard for Preliminary Injunctions



The standard for determining whethergsue a preliminary janction involves the
examination of: (1) the likelihood of plaintif’'success on the merits; (2) whether or not the
injunctive relief will save plaintiff from irreparaplinjury; (3) whether or not the injunctive relief
will harm others; and (4) whether or not public interest will be served by the injunctioRoSkee
and Roll Hall of Fame and Museum, Inc. v. Gentile Prabi34 F.3d 749, 753 (6th Cir. 1998);re
DeLorean Motor Cq 755 F.2d 1223, 1228 (6th Cir. 1985). Thizsxtors are not prerequisites, but
elements balanced by the Cottisch’s Restaurantdnc. v. Shoney’s Inc759 F.2d 1261, 1263
(6th Cir. 1985) an@delLorean Motor Cq 755 F.2d at 1229. The Court will evaluate each of these
factors.

A. Likelihood of Prevailing on the Merits

Defendants initially contend that Plaintiffssanot likely to prevaibn the merits of their
claim because they lack standing to bringrthetion. Federal courts may only decide actual
cases or controversid3aimlerChrysler Corp. v. Cun®47 U.S. 332, 341 (2006). “One element
of the case-or-controversygqarement” is that plaintiffs “must &blish that they have standing to
sue.”Raines v. Byrd521 U.S. 811, 818 (1997). Therslang requirement protects the
“time-honored concern about keeg the Judiciary’s power with its proper constitutional
sphere.” Id. at 820. “[S]tandingdnir[ies are] especially rigous when reaching the merits of
the dispute would force [a cdlito decide whether an actidaken by one of the other two
branches of the Federal Government was unconstitutidbiagper v. Amnesty Int'l USA33 S.
Ct. 1138, 1146 (2013).

Standing contains three elements:

First, plaintiffs must have suffestean injury in fact—an invasion of
a legally protected interest which(es) concrete and particularized
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and (b) actual or imminent, nabgjectural or hypothetical. Second,

there must be a causal connection between the injury and the

conduct complained of—the injury $1i¢o be fairly traceable to the

challenged action of the defemdaand not the result of the

independent action of some third yambt before the court. Third, it

must be likely, as opposed to merspeculative, that the injury will

be redressed by favorable decision.
Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992) (citats and internal quotation
omitted).

As for the first consideration, a “threags injury must be certainly impending to
constitute injury in fact,” and “[a]llegations of possible future injury’ are not sufficiebigpper,
133 S. Ct at 1147 (quotinghitmore v. Arkansagl95 U.S. 149, 158 (1990)) (emphasis in
original). Similarly, “a plaintiff raisingpnly a generally available grievance about
government—claiming only harm to his and evetizen’s interest in proper application of the
Constitution and laws, and seeking relief that no more directly and tangibly benefits him than it
does the public at large—does not statéditle 11l case or controversyl’ujan, 504 U.S. at
573-74; see also id. at 577 @efing attempt “to convert the ufii@irentiated public interest in
executive officers’ compliance with the law into ‘ardividual right’ vindicable in the courts”).
Also, plaintiffs generally cannot esiegsh standing indirectly wheneir injury is the result of “the
independent action of some thiparty not before the courtSimon v. E. Ky. Welfare Rights Qrg.
426 U.S. 26, 42 (1976); see alsgan, 504 U.S. at 560-61 (sam&hearson v. Holde725 F.3d
588, 592 (6th Cir. 2013) (sam&mmex, Inc. v. United Stated67 F.3d 530, 533 (6th Cir. 2004)

(no standing to challenge excisex assessed against third partycsitalleged injury . . . in the

form of increased fuel costs was not occasioned by the Government”).

11



As to the second consideratida,plaintiff must ‘assert his owlegal rights and interests,
and cannot rest his claim to relief on the legghts or interestsf third parties.””Coyne 183 F.3d
at 494 (quotingVarth v. Seldin422 U.S. 490, 499 (1975)); see dlsuited States v. Ovalld36
F.3d 1092, 1100-01 (6th Cir. 199®0¢wers v. Ohip499 U.S. 400, 410 (1991)). The rare
exception to this requirement arises where a pfaoan “show that (1) it has suffered an injury in
fact; (2) it has a close relationship to the thirdyaahd (3) there is sontendrance to the third
party’s ability to protechis or her own interestsMount Elliott Cemetery Ass’n v. City of Troy
171 F.3d 398, 404 (6th Cir. 1999); see @smnection Distrib. Co. v. Rent54 F.3d 281, 295
(6th Cir. 1998).

“A plaintiff bears the burden of demonstrating standind must plead its components
with specificity.” Coyne 183 F.3d at 494; see alsojan, 504 U.S. at 561. A plaintiff “must
demonstrate standing separatelydach form of relief soughtPriends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Incd28 U.S. 167, 185 (2000)). The Supreme Court has “always
insisted on strict compliance with thigisdictional standing requiremenRaines 521 U.S. at
819. Moreover, “suits challengingot specifically identifiable @vernment violations of law,
but the particular programs agencéssablish to carry out their legal obligations are, even when
premised on allegations of sevaradtances of violations of lawarely if ever appropriate for
federal-court adjudicationl’ujan, 504 U.S. at 568 (quotation omitted).

Senator Paul seeks to base legal standing for Counts 1 and 2 in his role as a U.S. Senator,
charged with the institutionalgk of advice and consent under @anstitution. He contends that
the IGAs exceed the proper scope of ExecutivanBln power and should have been submitted for

Senate approval. 1 28, 29.
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Senator Paul’'s argument that the Execuiv@nch is usurping Congress’s powers by not
submitting the IGAs for a vote—that he has a “right to vote"—is a claim that the Executive Branch
is not acting in accordance with the law and that he may remedy suatiovioh his official
capacity as a senator. Raines v. Byrdseveral members of Congress challenged the
constitutionality of the Line &m Veto Act of 1996, asserting tttae statute infringed on their
power as legislators. 521 U.S. at 816. Thpr&me Court held that they lacked Atrticle
standing. It noted that their claim asserted feetgf institutional injury (the diminution of
legislative power), which necessarily damagk#tembers of Congress and both Houses of
Congress equallyfd. at 821. Because Plaintiffs’ “claiof standing [was] based on a loss of
political power, not loss of any private righttieir asserted injury was not “concrete” for the
purposes of Article 11l standindgd. Rainesbars Senator Paul’'s claimBhis is true even if he
frames the conduct he challenges assafpation” of congressional authority. S&leenoweth v.
Clinton, 181 F.3d 112, 116 (D.C. Cir. 1999) (a clainuetirpation of congressional authority is
not sufficient to satisfy theatding requirement); see aMalker v. Cheney230 F. Supp. 2d 51,
73 (D.D.C. 2002) (“the role of Aicle Il courts has not histarally involved adjudication of
disputes between Congress and the Executive Btzasdd on claimed injury to official authority
or power.”).

Senator Paul has not been authorized to sueebalf of the Senate. This fact also weighs
against finding standing. S&aines 521 U.S. at 829 (“We attach soingportance tdhe fact that
appellees have not been authorized to reptdékei respective Housed Congress in this
action[.]"). Members of Congress possess amaadte remedy (since they may repeal the Act or

exempt appropriations bills frofunding its implementation)Raines 521 U.S. at 829.
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Nor can Senator Paul base his standing onra generalized interest in “vindication of the
rule of law.” SeeSteel Co. v. Citizens for a Better EnB23 U.S. 83, 106 (1998); see also
Hollingsworth v. Perry133 S. Ct. 2652, 2662 (2013) (“[Asserted right to have the
Government act in accordance with law is not sidfit, standing alone[.]” (quotation omitted)).

A legislator does not hold any ldlyaprotected interest in propepplication of the law that is
distinct from the interest helay every member of the public. Senator Paul thus fails to allege a
particularized, legally cognizable injury by hisich that the Executive Branch is not adhering to
the law. Se€ampbell v. Clinton203 F.3d 19, 22 (D.C. Cir. 200@ongressional plaintiffs do not
“have standing anytime a President allegedtg atexcess of statutory authority”).

Senator Paul has “not been singletifou specially unfavorable treatmenRaines 521
U.S. at821. All Plaintiffs here, including Sena®aul, have an adequate remedy to challenge the
reporting requirements and penaltileat they oppose: they may wadward repeal of the laws
through the legislative procesd. Of course, FATCA, the IGAs, and the FBAR requirements are
not exempt from constitutional challenge, but they must be challenged by an individual who has
suffered a judicially cognizable injurid. Plaintiffs in this case do not qualify.

In sum, Paul has alleged no injury to himseifan individual, the institutional injury he
alleges is wholly abstract and widely dispersed, and his attempt to litigate this dispute at this time
and in this form is contrary to historical experieriRaines 521 U.S. at 829

None of the other Plaintiffs has alleged thator she has suffered or is about to suffer
injury under the FATCA withholding tax: none is BRI to which the tax under § 1471(a) applies,

and none has been assessed, or informed thani&fls to assess, the recalcitrant account holder
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withholding tax imposed by § 1471(b). MoreoverRillintiffs but Crawfordive in jurisdictions
where FFls are not currently subject to the § 1d)dfthholding tax. No plaintiff has alleged
that he or she is subject to § 6038D reportingtdusn aggregate assalue exceeding $50,000 or
FBAR reporting due to a bank account exceeding $10,000 in value.

Mark Crawford decries his bank’s policy agaiteking U.S. citizens adients and claims
the denial of his application for a brokerage ardanay have “impacted Mark financially,” I 21,
any such harm is not fairly traceable to aticacby Defendants, which are not responsible for
decisions that foreign banks make about whowrctept as clients. Crawford cannot establish
standing indirectly when third partieseahe causes of his alleged injuries. Skearson725 F.3d
at 592. Moreover, his discomfort with compigiwith the disclosures required by FATCA, see {
23, does not establish the concrg@sticularized harm that caoerls standing to sue. See, e.g.,
Lujan, 504 U.S. at 561 (requiring “concrete and partigaked” and “actual amminent” injury).
Even if Crawford fears “unconstitutionally exssgve fines imposed by 31 U.S.C. § 5321 if he
willfully fails to file an FBAR,” §| 24, there is no allegation ttret failed to file any FBAR that may
have been required, much lesattthe Government has assesardexcessive” FBAR penalty
against him. Any harm that may come his wayrfrimagined future events is speculative and
cannot form the foundation for his lawsuit.

Crawford states that he is a United Staiégen who lives in Albania and maintains a
residence in Dayton, Ohio. { 13. The United Stdtes not have a FATCA IGA with Albania, and
Crawford does not allege that he has a bank ac@owamy of the four countries whose IGAs are
challenged in the complaint. That means thawgord has no standing &ssert the violations

alleged in Counts 1, 2, or 8, which axsively concern those four IGAs.
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Crawford seeks to invalidate FATCA an@thBAR requirements on three bases: (1) his
brokerage firm cannot accept U.S. citizens—ingigdCrawford himself—as clients, due to a
relationship with a bank that has a policy agaiaising on American clients, see Y 21; (2) he does
not want the “financial detailsf his accounts” disclosed to theS. government, see  23; and (3)
he fears “unconstitutionally excessive fines impdse81 U.S.C. § 5321 if he willfully fails to file
an FBAR,” see { 24.

Roger Johnson states that he is a U.Seritwho resides in the Czech Republic. 1 31. He
seeks to invalidate the Czech IGA, FATCA, dinel FBAR reporting requirements because: (1) his
wife, who is not a plaintiff, “strongly objected baving her financial affairs disclosed to the
United States government,” leading to the couple@ision to separate theissets, see | 35; (2)
he does not want the financial details af &ccounts disclosed, see { 38; and (3) he fears
“unconstitutionally excessive fines” if hallfully fails to file an FBAR, see { 39.

The harm Johnson alleges resulted fromwhiig’s objections to FATCA and the choices
that they made in response; this is not traceable to the Governme8imeeet26 U.S. at 41-42.
The Johnsons are free to reverseghparation of their assetsaal time, regardless of FATCA,
and the lack of legal compulsion defeats anyntka third-party standig. Johnson’s personal
discomfort with reporting requirements of Antn law does not suppatanding, as he does not
allege any concrete constitutional injury. $egan, 504 U.S. at 561. Nor is the prospect of the
hypothetical imposition of an excessive finehdf willfully fails to file a required FBAR,
sufficient.Clapper, 133 S. Ct at 1147 (“Allegations pbssible future injury” do not convey
standing). In effect, Johnson seeks an advispmion that future, hypothetical conduct by the

Government would violate siconstitutional rights.
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Stephen J. Kish states that he is a dual citizen of the United States and Canada who lives in
Toronto. § 41. Kish alleges that his wifértggly opposes the disdore of her personal
financial information” under FATCA. 1 47. His wife not a plaintiff. Kish may not assert
claims on her behalf. S&oyne 183 F.3d at 494. That he hdlegedly suffered some “discord”
in his marriage, see Y 47, is too vague and indirect of a harm to establish standing. As explained
above, reluctance to comply withe reporting requirements American law, see Y 48, and
theoretical “excessive fines” that would be imposed if he willfully violated the law, see 1 49, do
not convey standing.

Daniel Kuettel states that he is a citizérswitzerland who renounced his U.S. citizenship
in 2012. 151. He claims that Hecided to renounaue to “difficulties caused by FATCA,” and
he complains that “many Swiss banks have heenlling to accept American clients because of
FATCA.” 1 55. He blames this practice of the Swiss banks for his “mostly unsuccessful” efforts
to obtain mortgage refinancing pritm his renunciation of citizenshifl. The only ongoing
injury that Kuettel alleges is related to a college savings account for his daughter that he maintains
at a Swiss bank. See {56. The account balacoerently only about $8,400, which is below the
$10,000 threshold for FBAR reporting. Kuettel's daeglié ten years oldee 1 54, and is not a
plaintiff in this case. Supposedly the account wiaelceive “several advantages such as better
interest rates and discounts focdbbusinesses” if it we titled in her namef] 56. The Complaint
states Kuettel would like to trafer ownership of the accounths daughter, but he will not do so
out of a concern that she might in the futureddgected to willful FBAR pealties, that she might
be subject to an alleged harm. § 57.13 Kuetiald obviate this concerby filing an FBAR for

the account on his daughter’s behalf, but “Danietotgj to filing an FBAR as required by FInCEN
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because he is not a U.S. citizzamd would not do so for his daughsesiccount.” § 57.  His wife
similarly objects. His daughter is said totbe young to renounce her own U.S. citizenship. § 57.
Neither his wife, nor his daughtare named as plaintiffs, howav Thus, having renounced his
own American citizenship, Kuettel now seekisefdbased on his daughteiineligibility for
preferable interest rates and lodacounts. The relief for any wrong here is either for Kuettel's
daughter to sue her Swiss bank for disparate treatimh&uviss law provides such protection, or to
seek recourse in the power of the market motggaccounts to an insttion that wishes to
compete for her business.

None of the allegations states that Kuag@resently being harmed by FATCA or the
Swiss IGA, and neither FATCA ndine IGA apply to him as a non-U.S. citizen. See { 51-58.
His assertion of past harm because he was “mostly unsuccessful” in refinancing his mortgage due
to FATCA does not convey standing. If thieds a harm, it was due to actions of third-party
foreign banks not those of Defendants. g&eless, having now renounced his American
citizenship and obtained refinancing on telmafound acceptable, any past harm is not
redressable here. SAdarand Constructors, Inc. v. Per@l5 U.S. 200, 210-11 (1995) (“[T]he
fact of past injury . . . doesothing to establish a real and imaiete threat that he would again
suffer similar injury in the future.” (quotation otted)). This leaves Kuettel's claims concerning
the FBAR requirement, in Counts 3 and 6,Vitnich the Government concedes Kuettel has
standingResponse, ECF 16, at 15, PAGEID 216.

Kuettel also lacks standing to challenge BBAR reporting requirenmés that might apply
not to him, but to his daughter. The reportiaguirement would be hers, and any harm to the

account is a detriment to her. Advantages higjdger might receive if Kuettel or his wife filed

18



an FBAR on his daughter’s bdhare based on a bank policy, not conduct of Defendants. The
failure to reap those advantages is due @d&ank’s policies regarding someone like Kuettel's
reluctance to comply with the FBAR requireme not any action fairly traceable to the
Government. In any event, Kuettel has notldsthed standing to sue dehalf of his daughter.
SeeOvalle, 136 F.3d at 1100-01.

Donna-Lane Nelson is a citizen of Switzerland who has also renounced her U.S.
citizenship. 1 59. She alleges that her Swiss baaotfied her that she would not be able to open
a new account if she ever closed her existingh@oause she was an American. Fearing that she
would eventually not be able to bank in tleeictry where she lived, sldecided to relinquish her
U.S. citizenship.” { 65. After she renounced, asSwank “offered investnmé opportunities that
were not available to her as an Americdd.” She “resents having to provide” “explanations” to
Swiss banks that have requested information ompast U.S. citizenship and payments to her
daughter, who lives in the United States, ands&es “threats implied by these requests which
appear to be prompted by FATCA.” { 68. LikéeartPlaintiffs, Nelson does not want to disclose
financial information to the Government, ane $bars willful FBAR penalties, even though no
such penalty has been imposed or threatagathst her. 1 690. Unlike the preceding
Plaintiffs, however, she adds that she feags30P%6 withholding tax may be imposed against her
“if her business partner,” who is now her husbamd} with whom she has joint accounts, “opts to
become a recalcitrant account holder.” § 71.

Nelson’s allegations of harm stem fronirdhparty conduct and do not grant her standing
against Defendants. Fear of hypothetical evirasmight have befallen her if she had not

renounced her U.S. citizenship does not constitmerete harm sufficierib confer Article 111
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standing. Her claim “that she had to choose between having the ability to access local financial
services where she lived or be a U.S. citizerréfuted by her admission that UBS would have
allowed her to continue banking in Switzerlanda®ore, using her existing account, regardless of
her citizenship. § 65. Discretialyadecisions of a foreign baro not create standing. If her
business partner and husband causes Nelsonstabiexted to FBAR penalties by his future

conduct that will be his fault, not Defendants’. Having renounced her U.S. citizenship and
without standing to assert these claims, Nelsomagair her “resentment” of U.S. law in this

Court.

L. Marc Zell states that he is a practicattprney and a citizen dbth the United States
and Israel who lives in Israel. He alleges tliat:he and his firm have been required by Israeli
banking institutions to complete IRS withholdingrfes for individuals whose funds his firm holds
in trust, regardless of whether the forms arellggaquired, causing certaiclients to leave his
firm, 91 79 & 81; (2) Israeli banks yarequired his firm to clossccounts, refused to open others,
and requested conduct contrarpamking regulations, 11 79-80d (3) the compelled disclosure
of his fiduciary relationship ith clients impinges on the attay-client relationship, 1 82. On
request of clients, who claim their rights arelated by FATCA, Zell “has decided not to comply
with the FATCA disclosure requirements whenethat alternative existsy 83. He fears that
the FATCA 30% withholding tax opass-through payments to reiant account holders could
be imposed due to his refusal to provide idemifyinformation about a client to an Israeli bank. |
84. He also has refused to provide inforimatio his own bank andéars that he will be

classified as a recalcitrant accotwlder,”  85. Like the othétaintiffs, he does not want his
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financial information disclosed, § 86, and fear$8AR penalty if the IRS determines that he
willfully failed to file an FBAR, 1 87.

The majority of Zell's allegations concern cowtiof Israeli banks anals belief that these
actions have been unfair to him or his clienBut conduct of third partie@ven if related to the
banks’ compliance with FATCA) does not confearsting to bring suit against Defendants. See,
e.g.,Ammex Inc. v. United Stated67 F.3d 530, 533 (6th Cir. 2004). Nor may Zell seek redress
on behalf of third parties who have allegesiliffered harm, including unidentified clients. See
Warth v. Seldin422 U.S. 490, 499 (1975). The third patreho have allegedly suffered harm
are not plaintiffs, thus, alleged hatmthem does not provide a basis for Zell to maintain this suit.

The contention that disclosure of the identifyclients for whom Zell holds funds in trust
violates the attorney-client pri@ge is also without merit. Hgves no example of harm that has
occurred or how he was harmed by disclogidrdients’ identities. He cannot raise the
attorney-client privilege on hisiehts’ behalf, nor is the fact of representatoileged. Seén re
Special Sept. 1978 Grand Jury (1640 F.2d 49, 62 (7th Cir. 1980]A]ttorney-client privilege
belongs to the @nt alone[.]”);United States v. Robinsot?21 F.3d 971, 976 (5th Cir. 1997) (“The
fact of representation . . . is generally not witthia privilege.”). It ighe fiduciary relationship,
not the attorney-client relatmship, that is the basis ftire reporting requirement.

The claims that Zell asserts on his own lifiefa@ae no better. His compliance with a
client’s wish to avoid thEATCA reporting requirements potiadly subjects the client—not
Zell—to the risk of imposition of a 30% tax.&26 U.S.C. § 1471(b)(1)(D). Zell himself has not
been assessed a 30% withholding tax under FAT©©A¢ould he (or his clients) be, because 30%

withholding under 8 1471 is not pesgly being imposed againstasii FFIs or their recalcitrant
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account holders. Zell has not had a penalty impagadst him for any willful failure to file an
FBAR either. He has therefore suffered no conaeteparticularized injy sufficient to convey
standing. Sekujan, 504 U.S. at 560. Taking the allegatiofishe complaint atace value, Zell is
losing clients because of discriminatory actiohghe Israeli banks. Indeed, in their Reply,
Plaintiffs admit it is Zell's client, a noparty, who objects to reporting. Reply at 4.

In their reply, Plaintiffs are more focused, diieg all of their ire athe invasion of their
privacy:

A central burden is extensive finaalcdisclosure that Plaintiffs do
not want. ... This opposition to disclosure provides standing to
challenge provisions (imeding IGAS) expresslyequiring
disclosure.... So [P]laintiffs W& standing to challenge FATCA,
IGAs, and FBAR disclosure requirements, and they have standing
to challenge the FFI Penalty (30% tax on payments to
non-compliant FFIs)...because thddds disclose account holders’
informationbecause othat penalty.

Reply at 3. They continue, “Plaintiffs objectdisclosure and alsabject to this penalty
specifically designed to compeleim to this disclosure, provitj them standing.” Reply at 4.

But Plaintiffs verified thathey do not want their financial
affairs disclosed to the U.S&overnment under FATCA, including
[26 U.S.C. 6038D(a)], the necessary implication of which is either
that Plaintiffs are doing such diesure and want to cease or that
Plaintiffs have arranged their affaiso as to avoid such disclosure
that would otherwise have occed; either of which gives them
standing. (See, e.g., Doc. No. 1, A&g#2 (1 23), 14-15 (11 35, 37)
(altered financial affairs tovaid disclosure), 15 (1 38).)

Moreover, individuals may repootherwise qualifying accounts
under that amount, are encouragedd®o, and the Government has
not said that it would refuse such reports.

The Government claims Pitaiffs may not challenge the
FBAR requirement’s WillfulnesRenalty, 31 U.S.C. 5321(b)(C)(i),
because none alleged “a bank account exceeding $10,000 in value.”
(Doc. No. 16, PagelD 213.) Butdnttiffs alleged that they
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reasonably feared they would be subject to the Willfulness Penalty
for willful failure to file FBARSs.

Reply at 5.

Plaintiffs also contend that the existencejgplicable statutory requirements and penalties
might suffice for standing to challenge the unconstitutional provisions. Reply at 6 Quisag B.
Anthony List v. Driehayd34 S. Ct. 2334, 2341-46 (201Bgbbitt v. United Farm Workers Nat'l
Union, 442 U.S. 289, 298 (1979) abae v. Bolton410 U.S. 179, 188 (1973)). However, this
only applies where petitioners haaléeged “an intention tengage in a coursd conduct arguably
affected with a constitutional interesgusan B. Anthony List34 S. Ct. at 2332. Plaintiffs here
have not identified a constitutionally protected interest.

The Supreme Court has held that deposhiax® no “reasonable expectation of privacy” in
“information kept in bank records” because documents like “financial statements and deposit
slips[] contain only information vahtarily conveyed to the banksd exposed to their employees
in the ordinary ourse of businessUnited States v. Miller425 U.S. 435, 442 (1976); see al$o
at 440 (noting that the depositor “can assert nedgtaership nor possessi’ over the records at
issue);Smith 442 U.S. at 743-44 (1979) (“[A] person haslegitimate expectation of privacy in
information he voluntarily turngver to third parties.”).3

The only Plaintiff to have standing then is Kie¢ who is limited to claims concerning the

FBAR requirement present @ount Three and Count Six.

3 Here, the Supreme Court’s estimation of what a reasonable person might expect appears tortuefdivergi

reality. “A 2003 study conducted by Christopher Slobogin and Joseph E. Schumacher found that the 217 subjects
considered ‘perusing bank records” as more intrusive than a patdown or even an arrest for 48 hours.” Samantha
Arrington, Expansion of the Katz Reasonable Expectation ofiByifest Is Necessary to Perpetuate A Majoritarian
View of the Reasonable Expectation of Privacy in Electronic Communications to Third ,FtiésDet. Mercy L.

Rev. 179, 180 (2013). See also, e.g., Henry F. Fradella €uahtifying Katz: Empirically Measuring "Reasonable
Expectations of Privacy" in the Fourth Amendment Con88®m. J. Crim. L. 289, 371 (2011) (“judges often fail to
appreciate the degree to which ‘society’ believes privacyldhmuprotected from law &rcement intrusions.”).
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Count Three challenges what it characteriassheightened reporting requirements for
foreign financial accounts denyingS. citizens living abroad the equal protection of the laws.
Plaintiffs quote both th&dministrative Procedure Act aride Constitution. Under section 706
of the Administrative Procedure Act (“APA”), a court must “hold unldvefind set aside agency
action . . . found to be — . . . (B) contrary to d@gasonal right, power, pvilege, or immunity.” 5
U.S.C. 8§ 706. In the Constitution, the Fifth Ardament provides that “No person shall . . . be
deprived of life, liberty, or propgy, without due process of law. .” U.S. Const. amend. V. The
Due Process Clause of the Fifth Amendment indwdguarantee of equal protection equivalent to
that expressly provided for undiie Equal Protection Clausetbe Fourteenth Amendment. “An
equal protection claim against tfegleral government is analyzed under the Due Process Clause of
the Fifth Amendment.’/Adarand Constructors, Inc. v. Penal5 U.S. 200, 217 (1995); United
States v. Ovallel36 F.3d 1092, 1095 (6th Cir. 1998). Thus, the federal government may not “deny
to any person within its jurisdictn the equal protection of the laws,” U.S. Const. amend. X1V, § 1.

“We begin, of course, with the presumption that the challenged statute”—FATCA—"is
valid. Its wisdom is not the concern of theuds; if a challenged doh does not violate the
Constitution, it must be sustained[INS v. Chadha426 U.S. 919, 944 (1983); see diational
Federation of Independent Business v. SebelB® S. Ct. 2566, 2594 (201Z)[E]very
reasonable construction must beaked to, in order to savestatute from unconstitutionality.”
(quotingHooper v. California155 U.S. 648, 657 (1895))).

Plaintiffs contend the only financial infoation the IRS requires to be reported about

domestic accounts is the amount of interest fmattle accounts during a calendar year, 26 U.S.C.

88 6049(a), (b); 26 C.F.R. 88 1.6049-4(a)(1)6049-4T(b)(1). For a foreign account, the
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information reported to the IRS includes not ottlg interest paid tthe account, 26 USC §
1471(c)(1)(C); 26 C.F.R. 88 1.1471-4(d)(3)(ii), -4(d)(4)(iv); Canadian IGA, art. 2, § 2(a)(4);
Czech IGA, art. 2, 8 2(a)(4); Israeli IGA, art82(a)(4); Swiss IGA, arts. 3, 5, but also the amount
of any income, gain, loss, deduction, oredit recognized on the account, 26 C.F.R. §
1.6038D-4(a)(8), whether the account was openetbsed during the year, id. 8§ 1.6038D-4(a)(6),
and the balance of the awmt, 26 USC 88 1471(c)(1)(C»%038D(c)(4); 26 CFR 88
1.1471-4(d)(3)(ii), 1.6038D-4(a)(5); Catian IGA, art. 2, § 2(a)(6); Czech IGA, art. 2, § 2(a)(6);
Israeli IGA, art. 2, § 2(a)(6); Swiss IGA, arg& 5; FInCEN, BSA Elecbnic Filing Requirements
For Report of Foreign Bank arféinancial Verified Complainfor Declaratory and Injunctive
Relief 41 Case: 3:15-cv-00250-TMR Doc #: 1 Fil®F/14/15 Page: 41 of 59 PAGEID #: 41
Accounts (FInCEN Form 114) 15 (Jun&014), http://www.fincen.gov/forms/files/
FBAR%20Line%201tem%20Filing%20Instructions.pdfPlaintiffs assert that comparable
information is not required to be disclosed regarding domestic accounts of U.S. citizens.

Plaintiffs decry that U.S. citizens living iioreign countries are in this manner treated
differently than U.S. citizens living in the Uait States. According tBlaintiffs, the federal
government has no legitimate interest in knowing the amount of any income, gain, loss, deduction,
or credit recognized on a foreign account, whethi®reign account was opened or closed during
the year, or the balance of a foreign account.

Plaintiffs contend that the “heightenegoeting requirements” imposed by FATCA, the
FBAR information-reporting requirements, atice Canadian, Swiss, Czech, and Israeli IGAs,
violate the Fifth Amendment righ of “U.S. citizendiving in a foreign ountry” and should be

enjoined. See Complaint 1 124-130.
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Plaintiffs are unlikely to succeed on the meoitsheir claim that “U.S. citizens living in a
foreign country are treated differently than Wcizens living in the United States,” Complaint
128, without rational basis. A litigant may tleage federal government action under the Fifth
Amendment’s due process clause on the sgrmends as a challenge $tate action under the
Fourteenth Amendment’s equal protection clause.\Bemberger v. Wiesenfeld20 U.S. 636,
638 n.2 (1975); see alBuckley v. Valepd24 U.S. 1, 93 (1976). “Under the Due Process Clause,
if a statute has a reasonable relatio a proper legislative purposad [is] neither arbitrary nor
discriminatory, the requiremend$ due process are satisfietNébbia v. New Yorkk91 U.S. 502,
537 (1934) (internal quotation marks and tooias omitted). Likewise, under the Equal
Protection Clause, a statute not directed at a suspgoasi-suspect class stie upheld if it has
a rational basiLlements v. Fashing57 U.S. 957, 967 (1982) (citiMyilliamson v. Lee Optical
Co,, 348 U.S. 483, 489 (1955)). “U.S. citizens livinga foreign country” are not a suspect or
semi-suspect class of people, so Defendants melgcshow that “the @lssification drawn by [a]
statute is rationally related to a legitimate state inter€sty’of Cleburne, Tex.. Cleburne Living
Ctr., 473 U.S. 432, 439 (1985); see digartua de la Rosa v. United Stat&42 F. Supp. 607, 611
(D.P.R. 1994).

A court “will not overturn [government conduathless the varying treatment of different
groups or persons is so unrelatedhe achievemertdf any combination of legitimate purposes
that [it] can only concludéhat the [government’sictions were irrational¥ance v. Bradley440
U.S. 93, 97 (1979); see al6€C v. Beach Communications, In608 U.S. 307, 313-14 (1993) (a
statute subject to ratiohlasis review must be upheld “if theeis any reasonably conceivable state

of facts that could provide a ratial basis for the classification.”)A facial challenge, because of
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the extraordinary relief, requires a “heavy burdand is “the most difficult challenge to mount
successfully[.]"United States v. Salernd81 U.S. 739, 745 (1987).

Plaintiffs’ equal protection claims fail becsaithe statutes, regulations, and executive
agreements that they challenge simply do not nth&eclassification thegssert. None of the
challenged provisions rmgle out U.S. citizens living abrda Instead, all Americans with
specified foreign bank accounts or assets are subject to reporting megpuiseno matter where
they happen to live. The prowsis Plaintiffs contend discrimiteaagainst “U.S. citizens living
abroad” actually apply to all U.gaxpayers, no matter their residencPlaintiffs argue that “[i]n
practice, the increased reporting requirementgdieign financial accounts discriminate against
U.S. citizens living abroad,” see Doc. N&:1 at 22 (PagelD 160), suggesting a claim of
discrimination based on disparatepact. But it is well-settlethat “mere disparate impact is
insufficient to demonstrate agual protection violationCopeland v. Machuli$7 F.3d 476, 481
(6th Cir. 1995); see alstyashington v. Davjsi26 U.S. 229, 244-45 (1976).

FATCA requires FFls to providspecified information about “United States Accounts.”
See 26 U.S.C. 8§ 1471(c)(1)(C). “United Statescdunts” are defined in the statute as “any
financial account which is held by one or mepecified United States ®ns or United States
owned foreign entities.” 26 U.S.C. § 147XM(A). Similarly, the individual reporting
requirements of FATCA under 8§ 6038D(c)(4) apmy‘any individual who, during any taxable
year, holds any interest in aegjified foreign financial assef[ 26 U.S.C. § 6038D(a) (emphasis
added). The Bank Secrecy Act, under which th&RBeporting requirement arises, also applies
to any taxpayer with a financial interest in, @rgitory authority over, ®reign financial account

exceeding certain monetary thresholds. See 31 U.S.C. § 5314; 31 C.F.R. 88 1010.350 &
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1010.306(c). Neither do the challenged regulations make the classification Plaintiffs challenge;
they apply to all taxpayers holding certaioreign accounts or assets. See 26 C.F.R. §
1.1471-4(d)(3)(ii)) (FFI reportingrequirement regarding “accounts held by specified U.S.
persons”); 26 C.F.R. 8§ 1.6038D-4(a)(5), (6), & (8gtting forth information to be reported in
Statement of Specified Foreign Financial Assetileither do the IGAslistinguish between the
residence of the account holders wanasormation must be reported.

Plaintiffs have not correctlydentified the classificatiomade by these laws. The most
basic element of an equal protecticlaim is the existence of atkd two classificabns of persons
treated differently under the law. S8dver v. Franklin Twp. Bd. of Zoning Appea®66 F.2d
1031, 1036 (6th Cir. 1992). But Ri#iffs fail to recognize thasimilarly situated persons to
themselves—U.S. taxpayers living in the \@ditStates who hold foreign accounts—are not
treated differently. In fact, for U.S. citizediving abroad, the re¢ations under 26 C.F.R. §
1.6038D-2 do not kick in until higher reporting thresholds @@ched, as the regulations
recognize that such inddhials are likely to havsignificant foreign ecounts in the ordinary
course of their lives. For married individuéleg jointly, the filing threshold goes from $50,000
for U.S. residents to $150,000 for non-U.S. resislento the extent that the law treats U.S.
citizens living abroad unequallyt is in their favor insofar ashe reporting requirements for
foreign accounts are actually less onerous.

The distinction that the reguiahs do make is rationally related to a legitimate government
interest. The U.S. tax system is basedaimge part on voluntary oapliance: taxpayers are
expected to disclose tmeiources of income annually on thigideral tax returns. The information

reporting required by FATCA is intended to addrggsuse of offshore accounts to facilitate tax
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evasion, and to strengthen theegrity of the voluntary contfance system by placing U.S.
taxpayers that have access ftsloore investment opportunities an equal position with U.S.
taxpayers that invest within the United Staf#sird party information reporting is an important
tool used by the IRS to closke tax gap between taxes due #kes paid. The knowledge that
financial institutions will also be disclosing imfoation about an account encourages individuals
to properly disclose their income orethtax returns. See Leandra Lederm@tatutory Speed
Bumps: The Roles Third Parties Play in Tax Compliae@eSTAN. L. REV. 695, 711 (2007).
Unlike most countries, U.S. taxpayers are subjediax on their worldwide income, and their
investments have become increasingly glabadcope. Absent the FATCA reporting by FFls,
some U.S. taxpayers may attempt to evade tdxX3y hiding money in offshore accounts where,
prior to FATCA, they were not subject to autdioa@eporting to the IRS by FFIs. The information
required to be reported, including payments maderedited to the aocint and the balance or
value of the account is to asdis¢ IRS in determining previously unreported income and the value
of such information is based on experience ftbenDOJ prosecution of offshore tax evasion. See
Senate Permanent Subcommittee on Investigatipastisan report on “Offshore Tax Evasion:
The Effort to Collect Unpaid Taxes 8illions in Hidden Offshore AccountsiZebruary 26, 2014;
see alsaCal. Bankers Ass’n v. Shul#l6 U.S. 21, 29 (1974) (“when law enforcement personnel
are confronted with the secret foreign bank accouthe secret foreign financial institution they
are placed in an impossible situation...they nsutject themselves to time consuming and often
times fruitless foreign legal process.”).

The FBAR reporting requirements, likewise, have a rational basis. As the Supreme Court

noted inCalifornia Bankerswhen Congress enacted the Bank Secrecy Act (which provides the

29



statutory basis for the FBAR), it “recognized thfa use of financial institutions, both domestic
and foreign, in furtherance of activities desigtedvade the regulatorgechanism of the United
States, had markedly increaseld.”’at 38. The Government has gitanate interest in collecting
information about foreign accounts, including accoutdriozes held by U.S. citizens, for the same
reason that it requires reporting of informatmm U.S.-based accounts. The information assists
law enforcement and the IRS, among other thingsjentifying unreported taxable income of
U.S. taxpayers that is held in foreign acceunWithout FBAR reporting, the Government’s
efforts to track financial crime and tax evasiwould be hampered. Congress, through FBAR
reporting, attempted to complemealtmestic reporting on financithnsactions. U.S. taxpayers
who place their funds in foreigaccounts cannot put themseh@s a better footing than U.S.
taxpayers who conduct their transactions stagesiBAR reporting prevents individuals from
trying to evade domestic regtitan and provides a deterrefr those who would use foreign
accounts to engage in criminal activity.

The distinctions made by FATCA, the FBA&borting requirements, and the IGAs simply
do not evince, on their face, discrimination that'se unjustifiable as to be violative of due
process.’'Schneider v. RusB77 U.S. 163, 168 (1964).

In Count Six, Plaintiffs contend that tR8AR “Willfullness Pen#ty” is unconstitutional
under the Excessive Fines Clause. Plaintiffsydd@at 26 U.S.C. § 5321 imposes a penalty of up
to $100,000 or 50% of the balanceloé account at the tienof the violation, withever is greater,
for failures to file an FBAR as required by @65.C. § 5314 (the FBAR “Willfulness Penalty”). 31

U.S.C. § 5321(b)(5)(C)().
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Plaintiffs allege the Willfulness Penalty is designed to punish and is therefore subject to the
Excessive Fines Clause. Plaintiffs furthallege the Willfulness Penalty is grossly
disproportionate to the gravity of the offense.

Plaintiffs’ Eighth Amendment claims, howeyeare not ripe for gddication because no
withholding or FBAR penalty has been impdsagainst any Plaintiff; indeed, the 30% FFI
withholding tax under 8§ 1471(a) will never be impdsagainst any of them because they are
individuals, not FFIs. Additiorlly, Plaintiffs’ claims fail becase they cannot show that the
FATCA taxes and the willful FBAR penalties ar@gsly disproportional to the gravity of their (as
yet unspecified) conduct. Semited States v. Bajakajia®24 U.S. 321, 334 (1998).

“Ripeness is a justiciability doctrine designed to prevent the courts, through premature
adjudication, from entangling themselves in abstract disagreements. Ripeness becomes an issue
when a case is anchored in future evenas thay not occur as acipated, or at all.’Kentucky
Press Ass'n v. Kentuck$54 F.3d 505, 509 (6th Cir. 2006) (titen and internal quotation marks
omitted). The Sixth Circuit has listed thresctiors to be considered when deciding whether
claims are ripe for adjudication: (1) the likelihathét the harm alleged by the plaintiffs will ever
come to pass; (2) whether the factual recordfficgently developed to rduce a fair adjudication
of the merits of the parties’ respiee claim; and (3) the hardship tiee parties if judicial relief is
denied at this stage in the proceedinds.

Plaintiffs’ Eighth Amendment clianges are not ripe under thi€entucky Press
Associationfactors. First, it is not clear that ahgirm Plaintiffs contemplate will ever come to
pass. With respect to the FAAQvithholding tax in 8 1471(b)(1Rlaintiffs can request a credit

or refund of a future withheld amount on thenldeal income tax returns. See 26 U.S.C § 1474(a);
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26 C.F.R. 8 1.1474-3. Several Plaintiffs are Uni&dtes citizens, so ¢l must file federal
income tax returns anyway. 26 C.F.R. § 1.6012-1)Ja)(lelson and Kuettel, who renounced their
U.S. citizenship, may possibly also be requiredléoréturns if they have).S.- source income. 26
C.F.R. 8§ 1.6012-1(b)(1)(i). As for the willful FBApenalty, whether it is imposed is entirely in
IRS’s discretion. See 31 U.S.C5821(a)(5); 31 ¢=.R. § 1010.810(Q).

Second, the factual record is not sufficigrdeveloped to weigh whether the FATCA
withholding taxes or FBAR penalig grossly disproportionatend such a factual record cannot
reasonably be developed herdn Eighth Amendment proportiongl analysis is “guided by
objective criteria, including (i) thgravity of the offense and the harshness of the penalty; (ii) the
[penalty] imposed on other [offenders] in the saomisdiction; and (iii) the [penalty] imposed for
commission of the same [offegjan other jurisdictions.Solem v. Help63 U.S. 277, 292 (1983)
(Cruel and Unusual Punishme@kuse analysis); see alBajakajian 524 U.S. at 336 (drawing
Excessive Fines Clause standard from Crueldmgsual Punishments Clause jurisprudence). The
first factor requires review of the circstances of the offense “in great detadlem 463 U.S. at
290-91. In this case, there are no circumstancereview, because no FATCA tax or FBAR
penalty has been imposed. A fact-specific uheiteation of excessiveness is impossible where
any wrongful conduct is hypothetical.

Finally, Plaintiffs will not suffer appreciableardship from the Court declining to hear
their Eighth Amendment challenges. The Sixthc@it has noted that, “[rlipeness will not exist
... when a plaintiff has suffered (or will immediht suffer) a small but legally cognizable injury,
yet the benefits to adjudicating the dispute anesdater time outweigh the hardship the plaintiff

will have to endure by waitingAirline Profs. Ass’n of Int'| Both. of Teamsters, Local No. 1224
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v. Airborne, Inc,. 332 F.3d 983, 988 n.4 (6th Cir. 2003). Challenges to statutes are not ripe where
delaying judicial review rests in no real harm. Sdéat’| Park Hosp. Ass’'n v. Dep't of Interipr
538 U.S. 803, 810-11 (2003). Once an amount is agtwéhheld from a paymnt, Plaintiffs can
(after properly exhausting adminigtive remedies) file eefund suit if the IRS improperly fails to
refund the withholding. See 26 U.S.C. § 7422. IFBAR penalty is assessagainst a Plaintiff,
that Plaintiff may challenge ¢hpenalty at a later time. Sédoore v. United StatesNo.
C13-2063-RAJ, 2015 WL 1510007 at *12-*13 (W.W/ash. Apr. 1, 2015) (rejecting Eighth
Amendment challenge to non-willful FBAR penaltyAt present, Plaintiffs have not established
that their Eighth Amendment claimsyrere immediate injunctive relief.

Because they have not alleged that &#&TCA withholding taxe or willful FBAR
penalties have actually been imposegginst them, Plaintiffs appe@arraise a facial challenge to
those exactions under the Excessive Fines Cladseprevail on a faciathallenge, Plaintiffs
must show that the statutes are “unconstitutional in all of [their] applicatiGitg,bf Los Angeles
v. Pate] 135 S. Ct. 2443, 2451 (2015) (internal qtiotaomitted). The FATCA taxes satisfy
neither of the twdajakajianfactors: they are not fines, noeahey grossly disproportional. 524
U.S. at 334. The willful FBAR penalty, while qarably equivalent to &ne, is not grossly
disproportional in happlications.

The FATCA withholding taxes i8 1471(a) and § 1471(d)(1)(B)ye taxes, not penalties.
The Eighth Amendment applies to paymentat thconstitute punishment for an offense.”
Bajakajian 524 U.S. at 328. Neither taxes nor remefiliis are punishment for an offense, and
thus are not subject the Eighth Amendment. Séaistin v. United State$09 U.S. 602, 621-22

(1993) (a fine is not “punishment for an ofée” if it serves a whly remedial purpose).
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The FATCA withholding tax rate of 30% is remaldbecause it is the same rate imposed on
all fixed or determinable annual or periodic incqma&l from a U.S. sourde a non-resident alien.
26 U.S.C. § 1441(a), (b). FATCawithholding tax on FFls effectly assumes that if an FFI
refuses to disclose information to the IRS|Al.-sourced payments to its account holders may be
subject to that rate of tattan. Similarly, FATCA’s withholdng tax on recalcitrant account
holders under § 1471(b)(1)(D) merely extends shhme withholding rate as 8 1441 to accounts
where the account holder refuses to be identified. The rate is effectively reduced if the FFI's
country has a substantivextieaty reducing the ratd tax on a particular payment, see 26 U.S.C.
8 1474(b)(2)(A)(i), underiing that the FATCA withholdings armeant to codict tax, not to
impose a punishment. Again, to the extent thia of the individual Plaintiffs has money
withheld over and above what is necessary yohisor her federal ingoe tax, the withholding is
refundable. 26 U.S.C. § 1474; 26 C.F.R. 88 1.1474-3, 1-34Ad least as to these Plaintiffs, the
FATCA withholding taxes serve the remadpurpose of protecting the fisc. Selvering v.
Mitchell, 303 U.S. 391, 400-01 (1938) (50% fraud penaiag remedial in nature because it was
“provided primarily as a safeguard for theofaction of the revenue and to reimburse the
Government for the heavgense of investigation”).

Nor is the magnitude of éhwithholding tax grossly dispportional, since it roughly
approximates the presumed tax loss from FAT®A-compliance. Congress’s determination that
a 30% withholding tax rate wasppropriate is accorded subgial deference. See, e.glnited
States v. Dobrowolsk#06 F. App’x 11, 12-13 (6th Cir. 201(iting cases) (noting traditional
deference given to legislative py} determinations). A penalthat is equal to, and does not

duplicate, the applicable tax rate on a given paynseproportional to the “offense” of failing to
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report information under FATCA—it certainly is nexcessive in “all” apications. Therefore,
Plaintiffs’ facial Eighth Amendment cHahge to the 8 1471 taxes is rejected.

The willful FBAR penalty also survives adial challenge because the maximum penalty
will be constitutional in at least some circuarstes. A maximum penalty fixed by Congress is
due substantial deference from the courts. EBgakajian 524 U.S. at 336 (“[JJudgments about
the appropriate punishment for an offense belongarfirst instance to thegislature.”); see also
United States v. 817 N.E. 29Drive, Wilton Manors, Fla.175 F.3d 1304, 1309 (11th Cir. 1999).
Congress increased the maxim&BAR penalty to its present level in 2004. See 31 U.S.C. §
5321(a)(5)(C). Congress chose this penalty rliegause FBAR reportingfiiners an important
law enforcement goal. The Senate Finance Committee explained:

The Committee understands tlaé number of individuals

involved in using offshore bank amants to engage in abusive tax

scams has grown significantly in retgears . . . . The Committee is

concerned about thisactivity and beliegs that improving

compliance with this reporting regmement is vitally important to

sound tax administration, to contivey terrorism, and to preventing

the use of abusive tax schemes and scams.
S. Rep. 108-257, at 32 (2004) (explag increase in maximum willful penalty and creation of
new civil non-willful penalty). Indeed, FBARs aravailable not only to the IRS but also to a
variety of law enforcement agencies investigg crimes like money laundering and terrorist
financing. See, e.g Amendment to the Bank Secrecy Act Regulations—Reports of Foreign
Financial Accounts75 Fed. Reg. 8844, 8844 (Feb. 26, 2018ktting the maximum willful

penalty as a substantial proportioihthe account ensures that th#iful penalty is not merely a

cost of doing business for tax evadeéestorists, and organized criminals.
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A 50% willful FBAR penalty—he maximum permitted by statute—is severe. But given
the ills it combats, it is an appriate penalty in at least some circumstances. Accordingly, the
Plaintiffs’ facial challenge to inder the Eighth Amendment fails.

V. Conclusion

Plaintiffs have failed to establish that theye entitled to a prelimary injunction. First,
Plaintiffs are not likely to succeed on the merithey lack standing, as the harms they allege
are remote and speculative harmmgst of which would be causédy third parties, illusory, or
self-inflicted. Plaintiffs’ allegations also faéls a matter of law, as there is no constitutionally
recognized right to privacy of bank records.

Second, Plaintiffs are not likely to suffer irregaleainjury if a prelininary injunction is not
granted. Their lack of standing means that tlaek a sufficiently concrete and particularized
injury to sue in the first instanceuch less an injury that is smminent and irreparably harmful
as to justify preliminary injunctive relief. Thesdnce of the ir@arable injury is reinforced by
the facts that: their Fifth Amendment equal-protection allegation is based on a classification that
does not exist; their Eighth Amdment claims are not ripe, wino FATCA withholding or
willful FBAR penalties having been imposed agsithem; and their Fourth Amendment counts
are based on information reporting that does not violate the Constitution.

The third factor, the balance of the equitiespaleighs against thentry of a preliminary
injunction. That is because the fourth factor, the public interest, is best served by keeping the
statutory provisions at issu@s well as their implementingegulations and international
agreements, in place and enforceable during the pendency of this lawsuit. The FATCA statute,

the IGAs, and the FBAR requirements encourageptiance with tax laws, combat tax evasion,
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and deter the use of foreign acctsuto engage in criminal activity. A preliminary injunction
would harm these efforts and intrude upon the ipievof Congress and tReesident to determine
how best to achieve these policy goals. Thus, Plaintiffs’ Motion for Preliminary Injunction, ECF 8,
is DENIED.

DONE andORDERED in Dayton, Ohio, this Tuesday, September 29, 2015.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE
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