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 TEXT: 
 [*1373]  

I. Introduction 
  
 In its first term, the Obama Administration signed into law two tax reforms, each designed to protect an increasingly 
vulnerable income tax base, and each of which had the potential to set a new and unprecedented course for no less than 
the regulation of the global economy by the nation-state. The first reform, known as the Foreign Account Tax 
Compliance Act (FATCA), sought to end global tax evasion through tax havens. n1 The  [*1374]  second, a little-noticed 
two-page addendum to the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), n2 sought to 
end the contribution of American multinationals to corruption in governance by codifying the transparency principles of 
the global Extractive Industries Transparency Initiative (EITI). n3 

Both of these regimes cast a vastly more global role for the nation-state in regulating its people and their resources. 
Each thus represents a move in the right direction, since a declining role for the state in the regulation of the global 
economy translates to the decline, disarray, and eventually the complete dismantling of income taxation as a viable 
means for raising revenue. But neither of these reforms has yet to fulfill its potential. First, each raises difficult 
questions about what the state can and cannot do to enforce disclosure and compliance. n4 Failing to answer these 
questions impedes the implementation of each regime and aggravates the steady decline of taxpayer morale. n5 Second, 
neither is broad enough: FATCA should be fully reciprocal while carving out Americans resident in other countries, n6 
and EITI should expand beyond the extractive industries to public companies more generally. By acknowledging and 
responding in a principled way to the obstacles that limit their effectiveness, a second Obama Administration could take 
significant steps to bring each reform to its potential, while ensuring that its scope focuses on the intended target in each 
case. This Article outlines how these proposals could be accomplished and makes the case that they should be 
attempted. 

Part I provides the background for the discussion by describing the enactment of each reform, and exploring the 
legislators' expressed intentions as well as the political, social, and cultural context surrounding the reforms' enactment. 
Part II explores how each regime redefines the role of the  [*1375]  nation-state in the regulation of its taxpayers and 
their resources, and why a principled definition of that role is vital for the future of income taxation not only in the U.S., 
but also globally. Part III raises some of the difficult issues that require resolution for further advancement of the 
underlying goals outlined in Part II. The Article concludes with aspirations for a revived role for the nation-state in the 
regulation of the global economy and a renewed vigor for the protection of income taxation. 

II. Background: Why These Reforms, and Why Now? 
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 Income taxation is under grave threat. n7 Every nation-state in the world is both a participant and a potential victim in a 
global game of tax competition that erodes and undermines comprehensive income taxation wherever it is attempted. 
Each nation must safeguard its tax base against the aggressive maneuvering of its taxpayers, aided in their quest by too-
easily manipulated rules and the complicity of foreign intermediaries - be they public or private - that stand to gain by 
being a mercenary in this global game. n8 At the same time, each nation benefits itself by embracing  [*1376]  mercenary 
behavior against other nations in order to capture as much global capital as possible, even if such action deprives other 
nations of revenue. n9 

The story of FATCA and EITI in the United States is the story of a virtually pathological internal struggle on the 
question of whether and how to promote or prevent mercenary behavior, both within and beyond the state. Each reform 
represents an attempt to curb the mercenary instincts of foreign states and opportunistic U.S. taxpayers. FATCA tries to 
accomplish this goal by exerting control over foreign financial institutions, while EITI does so by exerting it over U.S. 
multinationals. This section describes the mercenary tendency and how FATCA and EITI respond in turn. 

A. Tax Competition and the Mercenary Tendency of the Tax State 
  
 One way of looking at the post-Westphalian world is as a society of nations, divided along territorial lines, which are in 
direct competition with each other for the world's resources but enlightened enough to work with each other to prevent 
total war. In such a world, nations bind themselves and one another to the mast in international agreements with the 
intention of preventing the unwanted scenario of total destruction, but then engage in everyday acts of sabotage against 
these binds in order to advance their own interests at the expense of others. n10 In taxation, the tendency toward this 
"agree in form, defect in practice" behavior is manifested in the means by which states create and manipulate for their 
own benefit an evolving set of international standards and norms (sometimes but not always of their own making) 
around a global flow of information about economic resources and their owners. n11 Strategies that work to interrupt that 
flow to serve national  [*1377]  interests, especially in the name of competition, have been portrayed as appropriate and 
even justice-oriented by prominent tax scholars. n12 

In such a world, using national competitiveness as a normative benchmark for a regulatory scheme can easily 
translate into advocacy for mercenary behavior by the state. This is illustrated in statements like those made by 
Congressman Paul Ryan in 2011: 
 

  
We need to have a tax system that makes America a haven for capital formation. Let's make this country a tax shelter 
for other countries instead of having other countries be a tax shelter for America. This would ultimately raise revenues 
and promote economic growth. n13 
  
 The message is clear that although eradicating American tax evasion is a worthy goal for the state, facilitating tax 
evasion is the better strategy when it comes to foreign taxpayers and their home states. The sentiment is echoed in 
statements by legislators who oppose changing United States tax reporting rules on interest to ensure that the United 
States informs foreign countries about income earned by their taxpayers through United States financial institutions. For 
example, in opposition to a proposed expansion of such reporting in 2003, then-Senator Gordon Smith expressed his 
failure to understand "why we put the enforcement of other nations' tax laws as a priority at Treasury," and urged the 
Treasury not to "drive the savings of foreigners out of bank accounts in the United States and into bank accounts in 
other nations." n14 Private sector advocates similarly argue that interest reporting would "hinder tax competition between 
nations" and "help oppressive governments track down flight capital." n15 

 [*1378]  National competitiveness also translates into a complementary form of mercenary behavior by the state - 
namely, the aggressive use of tax rate and base competition to entice multinational businesses. The former is well 
documented: corporate tax rates are in a clear and steady downward trend globally. n16 The latter, consisting of tax 
incentives, holidays, credits, and special deals for inbound investment, is less quantifiable in terms of size and impact 
but no less clearly a global trend. n17 Together, rate and base competition constitute another form of the race to the 
bottom, a beggar-thy-neighbor contest that leaves states worse off than they might be if they cooperated in setting - and 
adhering to - baseline standards for minimal taxation of business. n18 

Competitiveness, however, cannot be easily dismissed as a national goal, even if it does promote various forms of 
mercenary behavior by the state. It must be readily acknowledged that the United States is just one country that must 
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compete with all others for a share of global resources, including global capital. n19 The U.S. has in many ways been a 
leader in  [*1379]  creating this competition, but it does not act independently of other countries. For example, the U.S. 
adoption of the portfolio interest exemption is credited with an immediate tidal wave of capital flight out of Latin 
America into the U.S. financial system and was followed by a global trend against portfolio income taxation. n20 But the 
U.S. portfolio exemption was itself a response to similar exemptions in the Eurobond market. n21 Similarly, the U.S. 
rules that allow multinational businesses to defer (indefinitely) any income taxes in the U.S. create the conditions for 
global tax rate and base competition by other countries. n22 Since other countries have adopted similar deferral rules, any 
proposed change of course in the U.S. could put the U.S. at an instant disadvantage internationally. n23 

Despite the inescapable fact of competition, the U.S. cannot afford to completely destroy its income tax base in a 
race to the bottom. It is a developed country whose citizens demand a certain level of government services, and these 
services must be paid for, generally with tax revenues collected more or less from its own taxpayers. n24 The evidence of 
a century  [*1380]  of taxation in the modern state suggests that these taxpayers demand at least the patina of fairness in 
the taxes they are willing to accept. n25 Blatant shirking of tax obligations, perhaps especially by those most able to bear 
the burden of taxation, is an assault on taxpayer morale that will eventually lead to the destruction of the entire tax 
system via noncompliance. n26 Thus, even those who advocate for mercenary policies, such as Paul Ryan, argue that 
"there must be a decrease in the amount of tax shelters for people to park their income overseas." n27 Moreover, as the 
world's largest economy, the United States may be one of only a few nations that can afford to restrict its own pace in 
the race to the bottom in order protect the tax base - even if that dulls its own edge in the global tax game. This 
leadership status does not make the national discussion over taxation easy, as anyone following U.S. tax policy over the 
past several years can readily attest. n28 

 [*1381]  FATCA and EITI emerge as evidence of the internal struggle over how and to what extent the United 
States ought to move in the direction of embracing or rejecting the mercenary tendency both in its own policymaking 
and in that of its competitors. The passage of each reform suggests that there is at least some significant constituency in 
the United States that prioritizes protecting the income tax over blindly pursuing strategies that will ultimately destroy 
it. In order to understand the potentially precedent-setting role these legal reforms play in redefining the right and the 
duty of the nation state to regulate its taxpayers and their resources in a global economy, we must consider what the 
rules do in technical terms as well as what condition for change they were seen as necessary to fulfill when the first 
Obama administration brought them into being. 

B. Monitoring Taxpayers Through Third Party Reporting 
  
 FATCA came into force as part of the Hiring Incentives to Restore Employment Act (HIRE Act), which was signed 
into law by President Obama on March 18, 2010. n29 The HIRE Act was a jobs bill that included payroll tax holidays and 
other credits for employers. FATCA was unrelated to this purpose, but was included in the form of revenue-raising 
"Offset Provisions." n30 This is a bit of a canard: although the Chair of the House  [*1382]  Budget Committee claimed 
that the HIRE Act was a responsible piece of legislation that was "fully paid for ... by cracking down on overseas tax 
havens," n31 in fact the relatively paltry sums projected to be raised under FATCA could do little by way of offset, even 
if they had been implemented right away. n32 

FATCA arose directly in response to publicity surrounding well-known and venerable foreign institutions, most 
especially in Switzerland, that have helped U.S. customers hide income and assets from the IRS. n33 The publicity  
[*1383]  continues, reinforcing the need for the protection of the U.S. tax base against erosion through criminal activity. 
n34 Thus FATCA is cast in a defensive role against the potential mercenary behavior of foreign states that provide the 
regulatory cover for U.S. taxpayers to evade their tax obligations at home. 

The sponsors and supporters of FATCA have stated a persuasive case for the expansion of IRS efforts against 
mercenary behavior, namely, the blatant efforts of foreign banks to deliberately seek out American elites and help them 
evade their tax obligations to the United States. n35 As Senator Carl Levin explained: 
 

  
 The reason for this strong approach was seen dramatically in hearings before the Permanent Subcommittee on 
Investigations. A July 2008 hearing, for example, showed how two foreign banks, UBS AG of Switzerland and LGT 
Bank of Liechtenstein, used a variety of secrecy tricks to help U.S. clients open foreign bank accounts and hide millions 
of dollars in assets from U.S. tax authorities. One 2004 UBS document indicated that 52,000 U.S. clients had Swiss 
accounts that had not been disclosed to the IRS. UBS estimated that those hidden accounts contained a total of about $ 
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18 billion in cash, securities, and other assets. In order to defer a criminal prosecution against the bank by the U.S. 
Department of Justice, UBS admitted that it had participated in a scheme to defraud the United States of tax revenues, 
paid a $ 750 million fine, and agreed to stop opening accounts that are not disclosed to the IRS. UBS also agreed to 
reveal the names of a limited number of U.S. accountholders, although the bulk of the 52,000 still may  [*1384]  escape 
U.S. tax enforcement actions due to Swiss secrecy laws that continue to conceal their identities. n36 
  
 Accordingly, FATCA's central goal is "rooting out individuals hiding their money in bank secrecy jurisdictions." n37 
This is to be accomplished by imposing new reporting requirements on foreign financial intermediaries serving U.S. 
persons. Because these foreign financial intermediaries are not themselves U.S. persons, FATCA is enforced via a gross 
basis 30% withholding tax on any payment made to any foreign financial institution (expansively defined) that does not 
comply with U.S. reporting requirements. n38 In broad strokes, compliance involves identifying any customer that may 
be a U.S. person, and either reporting details about their financial activities directly to the IRS or closing their accounts. 
Failure to comply on an ongoing basis will result in 30% withholding of any U.S. source payment to the foreign 
financial institution. n39 

FATCA thus contemplates the tracing of virtually every payment of U.S. source income to an ultimate owner, with 
various exceptions involving public companies, central banks, and other institutions. n40 This imposes enhanced 
information gathering and withholding requirements on virtually all payors of U.S. source income, wherever they are 
located. It is an enormous and ambitious project in terms of data production, gathering, filtering, and transmission, as 
well as in terms of creating the legal means by which foreign entities can directly report to the IRS despite domestic 
financial privacy and confidentiality laws that would otherwise obstruct such information flows. As with most 
legislation, difficult problems arose as the IRS and the targeted institutions began to implement the regime and U.S. 
taxpayers began to understand the ramifications of the legislation, especially on the over six million U.S. citizens who 
reside permanently in other countries. n41 Some of these unresolved difficulties have delayed  [*1385]  implementation, 
and continue to garner criticism. n42 These issues and potential avenues to solution are discussed in Part IV, below. 

C. Empowering Civil Society Through Transparency 
  
 EITI addresses a different but related question involving international tax planning and offshore jurisdictions. The 
focus of EITI is international tax avoidance by multinationals, but not primarily to protect the U.S. tax base (although it 
could certainly have that effect in the future). Rather, EITI is aimed at curbing the potential for U.S. multinationals to 
engage in or facilitate corrupt practices by foreign governments in resource-rich but economically poor countries. n43 

The roots of the U.S. legislation rest in a global movement that began more than a decade ago, when an 
international resource industry watchdog group identified the global under-taxation of multinational companies in the 
extractive sector as a key component of corruption and development failure in resource-rich countries. The group called 
for transparency as a remedy, to be launched and monitored through voluntary participation by governments and 
multinational companies. EITI grew to encompass a number of participants, and led to pressure on governments to 
adopt "Publish What You Pay" (PWYP) principles in line with EITI standards. n44 

 [*1386]  Like FATCA, EITI was enacted as an add-on to an unrelated bill after failing passage as a stand-alone 
act. In this case, the legislation emerged in the form of a two-page addendum to the Dodd-Frank Wall Street Reform 
Act of 2010, a bill aimed at addressing the causes of the financial crisis. n45 The reform had previously been submitted to 
Congress in the form of the Energy Security through Transparency Act of 2009, n46 but failed after extensive lobbying by 
the U.S. oil and gas industry. n47 Again, like FATCA, the inclusion of EITI in a long, complex, and contested bill 
ensured its passage with relatively little debate and discussion; indeed, commentators suggested that the extractive 
industry was completely caught by surprise when it discovered that EITI had passed. n48 

The effect of EITI was to revise and expand SEC rules for the disclosure of corporate tax payments by targeted 
companies. Under the legislation, extractive industries would report more information about their global corporate 
structures, intercompany transactions, and payments of any kind of tax to all foreign governments. EITI thus 
supplemented an existing international regime that attempts to prevent corporate bribery of elected officials, which is 
codified in the Foreign Corrupt Practices Act of 1977 (FCPA). n49 EITI, however, is broader than the FCPA in that the 
latter was intended to end illegal payments of bribes, kickbacks, and the like to government officials, while EITI focuses 
on all payments to foreign governments, including legal ones. 

The idea behind EITI is to expose worldwide corporate tax payments for two reasons: first, to ensure that the 
recipient governments are honest with their own peoples about revenues under their control; and second, to expose the 
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effect of global tax competition on revenues. The first goal explicitly aims at accountability in foreign state governance: 
the targets are  [*1387]  unscrupulous officials who may divert payments meant for national revenues to their own 
private offshore accounts. The second is an indirect response to perceptions among various activist groups that income 
tax systems of rich countries are becoming increasingly generous to multinationals and elites, and in turn increasingly 
burdensome on the working class in societies across the globe. n50 

As in the case of FATCA, the sponsors and supporters of EITI stated the case for corporate tax transparency 
forcefully and with conviction by casting it in terms of U.S. interests. The argument is that Americans have an interest 
in knowing precisely what our public companies pay in fees, taxes, fines, and other payments, to all of the governments 
of all of the nation-states in which they operate. n51 Failing to disclose this information on a global basis both distorts the 
decisions of U.S. stakeholders and encourages multinational companies to engage in behavior that would not be 
supported by a knowing public. 

The accountability sought in EITI made an important step toward corporate tax transparency, but like FATCA, 
EITI also fell short of its potential. It did so not by being too broad in drawing its target for reform, but rather the 
converse, by restricting itself to one industry, albeit one with documented issues of corruption in foreign governance 
efforts. EITI has demonstrated that American shareholders and a broad range of stakeholders have good reasons to want 
accountability and transparency in the fiscal affairs of their public companies, in all sectors. The arguments made for 
transparency in the extractive sector could and should be marshaled to expand EITI to require corporate tax disclosure 
by all public companies, in all industries. 

However, as in the case of FATCA, opponents of corporate tax transparency have raised objections that have 
impeded the implementation  [*1388]  of EITI and may ultimately destroy it, as well as any chance for its future 
expansion. Immediately after EITI's passage became news, the oil and gas industry in the U.S. engaged in an aggressive 
campaign to prevent the implementation of the law by forestalling the issuance of necessary regulations, which were 
due to be in place by April 17, 2011 n52 but only emerged on August 22, 2012. n53 Failing to prevent the issuance of those 
regulations, industry representatives filed a lawsuit against the SEC to eliminate the law in its entirety. n54 The 
complainants include associations whose members have publicly expressed support for EITI as a voluntary initiative. n55 
The issues raised by these opponents and their impact on EITI's  [*1389]  future are discussed together with those 
impeding the development of FATCA in Part III, below. 

III. What Role for the Nation State? 
  
 Having drawn a framework of a world in which states are drawn into and at the same time threatened by mercenary 
behavior, FATCA and EITI may seem obviously necessary to protect the claim of the state, as a matter of right, to its 
income tax base. But, as a threshold matter, we cannot identify either mercenary or protective behavior by the state 
unless we can first assert that the state's claim is appropriately and fairly made. In other words, before we can assess the 
merits of any tax base-protecting scheme, we must make the case that the tax base in question "belongs" in some 
justifiable way to the claiming state. n56 Only after staking a defensible claim over people and resources can we then 
determine whether the state's ability to defend its claim is in fact threatened by globalization, and in turn how particular 
legislative reforms assist or hinder that ability. 

A. Drawing the Boundaries of the Tax State 
  
 One of the enduring problems for those who study international taxation from a normative perspective is that states 
have constantly and consistently failed to assert a comprehensively justifiable definition for the taxing jurisdiction. n57 
This is perhaps not surprising when we see that the very definition of jurisdiction as applied to the nation-state is a 
subject of great controversy. n58 Having failed in the initial definitional endeavor, states  [*1390]  therefore consistently 
fail to solve problems caused when assertions made by competing states overlap and conflict. n59 This is again 
understandable: defining the state's jurisdiction over resources and people is not by any means a straightforward task; 
moreover, it involves social, political, and cultural understandings that defy quantifiable responses. n60 The rightful claim 
of the state over revenues (through taxation or otherwise) has been a matter of vigorous contest throughout the history 
of the nation-state. n61 Involving, as it does, an assertion of one jurisdiction as against all others in the international 
society of states, any claim to a superior right to tax seems fundamentally incompatible with a world in which people 
and resources are subject to equally compelling claims with little but geopolitical power to serve as arbiter. n62 

Tax policymakers have tried to address the problem of allocation between equally legitimate claims by instituting 
prioritizing rules, under  [*1391]  which nations voluntarily cede their right to tax to others, according to a loosely 
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organized set of standards. This work began in 1920 with the formation of the International Chamber of Commerce 
(ICC) - described as "the organized private traders of the world," who took it upon themselves to draw up a framework 
for identifying a "primary" right to tax. n63 In 1921, the ICC adopted a resolution that the taxing jurisdiction turned on 
the nature of the tax, with distinctions being made between "super" and "normal" taxes. n64 However, the U.S. rejected 
this resolution and endorsed closer adherence to the U.S. system, which assigned jurisdiction on two bases - namely, the 
residence of the taxpayer and the source of the income. n65 The U.S. prioritized the latter over the former in the case of 
conflict. n66 The ICC synthesized the views of the U.S. and fourteen other countries and, in 1923, produced a resolution 
in Rome; later that year, the League of Nations began to take over the discussions relating to this issue and used the 
Rome resolutions as a basis for discussion. n67 The ICC continued to influence the League throughout its work on tax 
issues, n68 and it continues to heavily influence the League's successor body, the OECD, today. n69 

Today, the international tax order - if an order exists at all - continues to be defined by the principles expressed in 
the early twentieth century,  [*1392]  which reside in an amorphous body of law, quasi-law, and non-law sources that 
often resist clear categorization. n70 The quasi-legal, quasi-ordered nature of the international tax "regime" has led 
scholars to embrace pragmatic solutions to international conflicts involving residence and source countries, and to 
justify those solutions with various appeals to normative theories. n71 All of the proposed theories have consistently 
failed to provide a normative position that holds up under scrutiny. n72 They have similarly failed to explain how states 
actually behave, as opposed to aspirational assertions by government officials. n73 That has been a loss for international 
taxation in many ways, perhaps not least of which is that it has served to foster resignation among scholars to a world of 
self-serving decision-making by states, with virtually no tools for addressing perceived violations of any international 
order. n74 

Perhaps the clearest example of the lack of a definable order and the concomitant lack of tools to detect or prevent 
jurisdictional violations arises in the assertion by the United States of its tax jurisdiction over U.S. citizens and holders 
of permanent resident status wherever they live. n75 This assertion of jurisdiction is readily acknowledged to violate the 
residence principle, which is so ubiquitous internationally that it has been called "customary  [*1393]  international 
law." n76 Yet the anomaly persists as an intractable and unresolvable feature of the international tax landscape. n77 The 
assertion is commonly traced to a U.S. Supreme Court decision, Cook v. Tait, n78 which asserted that: 
 

  
The basis of the power to tax was not and cannot be made dependent upon the situs of the property in all cases, it being 
in or out of the United States, nor was not and cannot be made dependent upon the domicile of the citizen, that being in 
or out of the United States, but upon his relation as citizen to the United States and the relation of the latter to him as 
citizen. n79 
  
 Because the jurisdictional question has not been resolved internationally, there appear to be few means by which any 
kind of legal challenge would stand against virtually any assertion of jurisdiction by the U.S. - or, by extension, by any 
other country that might seek to broaden its  [*1394]  own jurisdictional reach. n80 The best that can be offered for 
analytical purposes is the theory of "jurisdictional reasonableness." That theory asserts that any basis of jurisdiction 
asserted by a forum state must "take into account the sovereign interests of other states, yet at the same time ensure that 
the interests of the forum state and of the international community are sufficiently heeded." n81 The theory draws upon 
related international law concepts, including principles of nonintervention and sovereign equality, which try to ensure 
that states do not use their uneven geopolitical powers to assert jurisdiction over affairs under the domain of other states. 
n82 This in turn implies that jurisdictional assertions should be studied to ensure they do not create the means for 
economic coercion and intervention. n83 

It should be clear that any attempt, using these concepts, to restrict a state's jurisdictional claims would be difficult 
or impossible to resolve on the merits, and that for now at least, geopolitical power remains the only explanation for the 
assertion of tax jurisdiction by states. This sets the stage for thinking about the state as generally unconstrained in any 
legal sense from asserting virtually any jurisdictional reach. The tax state is thus a matter of flexing political muscle, 
both domestically (in policy decision making) and internationally (in implementing policy choices). 

Within this paradigm, any particular state's reach may be seen as  [*1395]  justifiable by one state but not another, 
according to each state's interpretation of prevailing international norms. Reuven Avi-Yonah has argued that what is 
deemed appropriate changes over time through the universal acceptance of practices by key states, especially the United 
States. n84 This suggests that the tax state amounts to little more than the assertion of its power: what a state should or 
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should not do becomes a question of what a state can or cannot do as a matter of administrative capacity and relative 
political might in the international community. 

B. Is the Tax State Threatened by Globalization and Technological Change? 
  
 If we conclude that there are apparently few or no legal limits to the taxing jurisdiction of the state, the next question is 
whether the state is otherwise constrained in its reach. There is no doubt that many or most states are so constrained, 
mainly by the need to follow in the paths set by other, more powerful states. n85 But some nations are clearly leading the 
way in international taxation. An important question for these states is therefore whether they, too, are constrained to act 
in the face of economic globalization. This may be framed as a question of whether leader states are victims of the 
global order in which they find themselves, or whether they are in fact or could be, if they chose, masters of such order. 

In the international legal literature, the framing of the state as a potential victim of globalization is an ongoing 
theme. Some authors cast the state as an already weak regulatory institution that is steadily weakening against 
globalization, which is in turn seen as an independent overwhelming force beyond the control of the state. n86 But an 
opposite view is equally propounded that the state is the ultimate architect of globalization and therefore inherently 
capable of exercising control over and within it, including over people and their resources. n87 International tax scholars 
seem to fall in both camps, but there appears to be more support for the former  [*1396]  view. n88 We seem to have the 
distinct feeling in the tax community that the state is losing its grip over people and resources, that ever more draconian 
measures must be instituted to regain control, but that ultimately the state will always fail in the face of creative and 
determined opposition to its rule. n89 

This generally pessimistic view frames the state in its exercise of taxation in an essentially defensive position, 
ultimately failing to keep order over people and resources that it should - in principle - control. n90 That is the idea 
conveyed by the use of terms like "erosion" to describe how planning strategies undertaken by millions of individual 
actors, including - but not limited to - tax evasion, impact the tax system as a whole. n91 The challenge for international 
tax law is to define the people and resources over which the state can and should exercise control, in order to justify 
measures taken to defend that right. 

One response is that the U.S. jurisdiction to tax is curtailed by globalization, because its citizens undertake 
transactions and activities in places, and sometimes move themselves to places, that are beyond the reach of the U.S. tax 
authority. That has been a common theme of tax scholarship that predicts the erosion of the fiscal state due to avoidance 
and evasion by taxpayers. n92 Certainly, ample evidence in support of the proposition can be marshaled from academic 
and media coverage of what now appears to be a rampant epidemic of tax dodging by U.S. multinationals and wealthy 
individuals. n93 

But both FATCA and EITI seriously undermine the notion that the U.S. is threatened by globalization and 
technological change. Each regime, in different ways, is an assertion by the U.S. that it not only has the jurisdictional 
authority to trace its resources no matter where in the world they are located, but that it also has the capacity to do so. If 
these assertions are correct, then it cannot be said that the U.S. is defeated by globalization or technological change as a 
matter of either legal reach or practical capacity,  [*1397]  but rather that in the past it has simply not exercised the full 
measure of its ability to regulate. n94 FATCA and EITI thus stand as evidence that the decision of the state not to regulate 
- in the case of any state with administrative capacity similar to that of the U.S. - must be attributed to political choice 
rather than capacity. n95 

Under this rubric, FATCA and EITI introduce a new role for the state in directly regulating people and institutions 
that are not necessarily within its jurisdiction as traditionally understood. In the case of FATCA, the perceived threat is 
that financial institutions, if left to their own devices, will engage in tax base-eroding practices rather than tax base-
protecting ones, and that the only way to protect the tax base is to expand the state's oversight to any entity that provides 
services to people who are supposed to be included in the tax base. Fishing expeditions, in the past dismissed as 
inappropriate by the OECD, n96 are the mainstay of this regime. n97 In the case of EITI, the target is U.S. multinationals 
with respect to their tax relationships with foreign governments, and the perceived threat is that U.S. companies will 
take advantage of weak foreign laws and lawmakers to unfairly exploit people and resources in other countries in the 
absence of external intervention. n98 

Both FATCA and EITI may be seen as expansionary policies, broadening the nation-state's regulatory jurisdiction 
in the face of its feared decline under the twin pressures of globalization and technological advancement. n99 This is a 
significant development in the global tax order  [*1398]  given dire predictions about the continued efficacy of the state, 
bounded by its territorial reach and administrative capacity, in regulating the affairs of people and resources that are not 
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so bounded. n100 Most international tax scholarship continues to suggest that states cannot act unilaterally to achieve tax 
goals on a global basis due to legal and administrative barriers - that cooperation is necessary to implement a 
comprehensive income tax base. n101 But FATCA and EITI demonstrate that the U.S. (at least) has the capacity to 
regulate people and resources to an extent that may have seemed unimaginable not too long ago. n102 The conclusion is 
that contrary to conventional wisdom, a single state can in fact enforce a comprehensive, worldwide income tax system. 

C. How FATCA and EITI Re-Assert the U.S. Tax Jurisdiction 
  
 In the case of FATCA, the expansion of the U.S. regulatory jurisdiction is being accomplished over both its own 
taxpayers and all the financial institutions in the world that may serve them. n103 The mechanism involves new reporting 
and withholding provisions that apply directly to any purveyor of U.S. source income to any U.S. person, wherever 
either such party may be, anywhere in the world. n104 This is both a rather startling revelation of the U.S. capacity to 
manage data and an explicit rejection of the century-old international practice of state-to-state information gathering and 
exchange on a bilateral and, more recently, multilateral basis. It is also a rejection of foreign financial privacy and 
confidentiality laws that prevent financial institutions from disclosing information about clients and customers beyond 
their own governments. n105 

The information-sharing regime has been slow to evolve and subject to much criticism for its continued tolerance 
of privacy regimes that aid and abet tax evasion around the world. n106 The United States has taken inconsistent positions 
on both financial privacy and the multilateral approach to information sharing. n107 This is evidenced by its initial 
contribution and  [*1399]  later outright rejection of OECD developments on the matter. n108 It is also evidenced by the 
long-standing practice of shielding U.S.-based information that would help other countries enforce their own tax laws. 
When scandals like UBS exposed the cooperative approach to information gathering and exchange as a charade, 
FATCA may well have been viewed as the only rational response to a public outraged by a relentless parade of 
international tax evasion perpetuated by society's wealthiest members. n109 

EITI's expansion of corporate regulation presents another important break from tradition. n110 In supporting greater 
transparency of the foreign fiscal affairs of U.S. multinationals in the resource extraction sector, EITI's supporters have 
argued that corporate shareholders are interested in knowing what U.S. companies pay in taxes to other governments on 
a country-by-country and even project-by-project basis. n111 Stakeholders currently lack access to this information due to 
existing rules that either safeguard the confidentiality of tax information or otherwise introduce complexity in ways that 
impede assessment of a company's financial situation even when information is publicly available. n112 The 
confidentiality and complexity to be overcome lies in legal disclosure standards that require multinationals to publish 
only limited and piecemeal information about their operations. n113 Furthermore, no one country requires multinationals 
to provide a globally comprehensive picture of their geographic operations, inter-company transfers, or tax payments. 
n114 As a result, multinationals use various complex financial strategies and multijurisdictional structures to locate profit 
in ways that are often difficult (practically or politically) for their home or  [*1400]  headquarters countries to track, and 
all but impossible for the public to monitor or understand. n115 

In this manner EITI, like FATCA, introduces a jurisdictional claim for the state that collides with existing 
confidentiality and privacy laws. In this case, the laws in question do not shield the taxpayer from the state - if they so 
chose, states could already extract all of the EITI-related information from public companies as part of their annual tax 
reporting requirements. Instead, the privacy in question shields the global tax-planning activities of multinational 
companies from the view of the public. n116 The legal question is whether this kind of information constitutes "public 
business [that] is the public's business," as to which the public has "the right to know." n117 The passage of EITI answers 
this question in the affirmative, and therefore - again in the same vein as FATCA - casts the state in the role of global 
information extractor for the benefit of the public. n118 In this case, the benefit to the public is achieving information 
symmetry for market participants instead of extracting revenues from would-be tax evaders. 

EITI also breaks from a perhaps little-known national competitiveness tradition that resides in the technical rules of 
the foreign tax credit regime. The Treasury has explicitly commanded U.S. companies to attempt to minimize their 
taxes in foreign countries; in fact, such attempts comprise a condition of eligibility for foreign tax credits. n119 This 
makes sense in terms  [*1401]  of revenue prorection since, by virtue of the foreign tax credit, the U.S. collects tax only 
on a residual basis with respect to foreign source income earned by U.S. persons. n120 The residence-based tax the U.S. 
can collect on such foreign source income is maximized to the extent the taxpayer minimizes the source-based tax 
collected by the host government. This observation suggests that U.S. companies and the U.S. government are aligned 
in their focus to avoid paying tax to a foreign government whenever possible. n121 
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EITI changes that assumption by suggesting that the U.S. government has a role in ensuring that U.S. 
multinationals pay an appropriate amount of tax to the foreign countries in which they do business. n122 What that 
appropriate amount may be is hotly contested and is sure to become more so once greater public disclosure takes place. 
n123 But the underlying premise of EITI is that market decisions depend on globally comprehensive reporting and 
disclosure of the tax planning decisions undertaken by multinationals and, importantly, that the state has a duty to 
extract such information from its multinationals. n124 Under EITI, the state will exercise that right by requiring any 
specified company listed on a U.S. exchange to compile and disclose extensive information about its inter-company 
agreements, transactions, and payments, as well as payments by any of the companies in the multinational group to any 
foreign government. n125 Like FATCA, the passage of EITI demonstrates that states not only have the right to extract this 
kind of information, but that they have the duty to do so, and, in the U.S. at least, that they have the capacity to do so. 
n126 

 [*1402]  Perhaps the most important takeaway regarding the ability of legislators to reassert a strong role for the 
state within the context of a global economic system of its own making is that "an indispensable step toward a truly 
comprehensive system of world order is to disabuse all minds of the false myth that universal words imply universal 
deeds." n127 The authors of those words, the venerable scholars Myers McDougall n128 and Harold Lasswell, n129 sought a 
universal international law of human dignity, but it is not too much of a stretch to fit the state's assertion of tax on 
people within that rubric. It is one thing to say that a particular regime is designed to lead to a multilateral order that 
features fair treatment for all stakeholders, whether that means safeguarding the tax base or eliminating information 
asymmetry in the marketplace. Quite obviously, implementation will be the key, and, in that measure, there is 
unfortunately reason for doubt. 

Of particular note for the proponents of FATCA and EITI, along with any other regime that seeks to bring 
governments together in a concerted effort towards justice or fairness, is the recognition that law requires broad 
cooperation in order to work, and that is no less true in the international arena than in the domestic one. Thus, "the 
effective authority of any legal system depends in the long run upon the underlying common interests of the participants 
in the system and their recognition of such common interests, reflected in continuing predispositions to support the 
prescriptions and the procedures that comprise the system." n130 FATCA and EITI face major challenges in identifying 
such common interests and engendering recognition of all stakeholders in carrying out the contemplated reforms. These 
challenges are described in the next section. 

IV. Putting the Reign Back in Sovereign 
  
 FATCA and EITI are poised to reactivate the nation state in its quest to protect the global fiscal order through 
comprehensive regulatory action.  [*1403]  This would be a positive development for international tax; it suggests that 
the nation-state is not threatened, but rather is empowered by globalization and technological advancement to reassert 
its right and its ability to rule. This further indicates that the current unraveling of income taxation that appears to be 
occurring all over the world could be reversed through stronger, broader, and more effective regulation. In other words, 
the claim is that political will alone stands in the way of a coherent and fair global tax system. Unfortunately, both 
FATCA and EITI have fallen short of their potential in ways that must be addressed if the ultimate goal is to be 
achieved. 

A. FATCA: Two Failures, Two Fixes 
  
 FATCA has fallen short of its potential in two ways. It has done so first by violating strongly held perceptions about 
what a single state can and should do as a member of international society, thereby exposing the U.S. to global criticism 
and resistance, even from observers who agree with its underlying goals. Much of the criticism is legitimate and could 
be resolved, but resolution will not undo the reputational damage to the rule of law. Second, and more damaging in the 
long run, FATCA has violated the cooperative model and - even though its aspirations are global - the legislation seems 
poised to create a world of cooperation among rich, developed countries while excluding and isolating all others, 
particularly those countries most fiscally vulnerable to tax evasion. n131 

The first failure is serious, but it is at least in part reversible. One articulation of the problem in international law 
terms is that FATCA has failed the jurisdictional reasonableness test by claiming that the U.S. a right to regulate while 
failing to account adequately for the equal right of other countries to set and enforce their own laws, including consumer 
banking and privacy laws. n132 This has created resistance in the international community,  [*1404]  especially in cases 
involving U.S. persons' access to basic banking services in jurisdictions in which they reside permanently and which are 
not "bank secrecy jurisdictions" under any standard definition, and so cannot be easily cast as perpetrators of violations 
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against the U.S. n133 The focus on this issue is impeding the development of FATCA as a first step toward a multilateral 
regime of automatic information sharing as its proponents envisioned creating. n134 The U.S. has responded to the 
problem of domestic law interference by introducing intergovernmental agreements (IGAs). But IGAs raise additional 
unanswered questions of legal procedure that are significant rule of law questions in their own right. 

For example, from the U.S. perspective, the intergovernmental agreements that have been proposed and entered 
into are presumably created under an existing tax treaty authorization which allows the competent authorities "to clarify 
or interpret" existing treaty and tax information exchange agreement provisions. n135 In other words, the Treasury appears 
to be presenting these instruments as diplomatic agreements to carry out existing treaty policies. If this is the case, it 
represents a significant expansion of the competent authority's interpretive role, possibly beyond anyone's current 
conception and certainly beyond the intent of any of the signatories to any U.S. treaties currently in force. Moreover, 
this unprecedented expansion is occurring with no discussion of its legal framework by the Treasury. 

Yet we may speculate that these agreements are competent authority agreements only as a matter of ruling out the 
alternatives, since the agreements themselves carry no indicia of their legal pedigree and none has been officially 
offered. Certainly, the agreements are not being undertaken in a manner typical for competent authority agreements. 
The major characteristic of a competent authority agreement is that it can be finalized  [*1405]  by the competent 
authorities of treaty signatories without any ratification procedures by either government, under the terms of the treaty. 
n136 Hundreds, perhaps even thousands, of competent agreements are entered into every year on that basis. n137 This 
clearly has not been the understanding of most of the IGA signatories to date: with the exception of Mexico, each is 
pursuing internal ratification procedures. n138 

Moreover, as a technical matter, it is difficult to see how these IGAs could be competent authority agreements. 
First, none are formally described as such by their terms, in contrast to other competent authority agreements, which are 
consistently so described. n139 Second, it appears that these agreements are not being signed by competent authorities: in 
at least one case, an agreement was signed by a U.S. embassy member rather than a competent authority, while the 
identities of the signatories of other agreements have not been made public. n140 Both of these are technical  [*1406]  
matters that may seem trivial on the surface, but they open up IGAs to scrutiny because they do not accord with the 
usual practice for international tax agreements, a practice from which the U.S. has not deviated for almost a century. 

This brings the IGAs into murky status under U.S. law, as it seems that no internal legislative procedure will be 
undertaken to enact these international agreements in the U.S. - they appear to await only internal ratification by 
FATCA partners. If so, the agreements represent another unprecedented first in the history of U.S. tax law and tax treaty 
making: they appear to introduce a new category of sole executive agreements on taxation, not pre-authorized by 
congress, not expressly authorized by any existing treaty, and serving to override existing statutory tax law without any 
congressional oversight at all. n141 The rule of law implications of this kind of muddled approach to what appears to be 
an ambitious assertion of the U.S. tax jurisdiction is highly problematic. 

A second articulation of the rule of law problem is that FATCA unearths and harshly highlights an existing but 
perhaps little-noticed jurisdictional reasonability failure by the U.S., namely its practice of citizenship-based taxation. 
Since the violation of the residence principle by status-based jurisdictional assertions has long been clear, FATCA 
emerges as an economic sanction to enforce an order that, now under a spotlight, many view as indefensible in 
principle. n142 Statutorily, this sanction is imposed on foreign institutions, but the impact is that U.S. persons living in 
other  [*1407]  countries may now be viewed as a burden for foreign institutions who find it more expedient to deny 
them basic account services - even when there is no evidence of tax fraud or criminal activity - than to face the high cost 
of compliance with U.S. law. n143 

Predictably, this has given rise to vociferous objection from parties who may not themselves even be subject to 
FATCA or its related reporting requirements, but who see the interaction of FATCA and citizenship-based taxation as 
an unnecessary affront to human mobility as well as a violation of important international norms. n144 In international law 
terms, FATCA's enforcement of citizenship-based taxation appears to violate the duty of the U.S. to "take into account 
the sovereign interests of other states, yet at the same time ensure that the interests of the forum State and of the 
international community are sufficiently heeded." n145 The violation arises because it involves pursuing people who live, 
work, and pay taxes in other countries based on their ongoing status as citizens or green card holders in the U.S., even if 
they also hold citizenship in the country of their residence. n146 Many such dual or multiple citizens may have lived for 
years, decades, and even lifetimes without understanding their ongoing obligations to the U.S.; some may not even have 
realized they had such status, because they may have mistakenly believed that citizenship required their affirmative 
consent or pursuit. n147 
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There are some fairly straightforward solutions to the citizenship-based jurisdictional reasonability problem, but 
they would require a political appetite for tax reform that may be lacking in the U.S. One solution is to  [*1408]  reverse 
course incrementally by either exempting any assets or accounts held in the same country as the owner's residence, 
defined for these purposes under the international standard (such as that encompassed in the OECD Model tax 
convention). n148 That does not relieve the compliance burden of foreign institutions, but it does remove some of the 
stigma created by highlighting citizenship taxation via an already controversial expansion of the U.S. tax jurisdiction. n149 
A related incremental step would be to move in the direction of the Stop Tax Haven Abuse Act by creating a "high tax 
country" kickout of sorts, which would exempt listed jurisdictions from FATCA. The U.S. Treasury has already stated 
that it will not consider such a move, so there are high political barriers to this solution even though it would accord 
with past international practice (not to mention the plain language of the statute). n150 Both of these incremental steps 
would move the U.S. closer to the residence standards embraced by other countries, including all of its developed 
country peers, and relieve some of the opposition to FATCA. 

The rule of law questions raised by FATCA are thus solvable in theory, but perhaps even more problematic to 
FATCA's development is that this reform has fallen far short of its potential by failing to enact the legislation to ensure 
reciprocity in information gathering and exchange by the U.S. itself. n151 This has the potential to be a much more serious 
problem in the long run, because it proposes a turn away from multilateralism and toward a world in which developed 
countries can and will take what they want from poor countries under the guise of leveling a playing field which is 
already heavily skewed toward the global north. In this case, information and capital will flow from poor countries to 
the U.S. without any information flowing in the opposite direction. Unlike the other issues raised by FATCA, the path 
to multilateralism and the commodification of information cannot be reversed by unilateral action on the part of the U.S. 

This violation occurs because the statutory FATCA regime is a one-way information street, the currently proposed 
solution to that one-way street is an only partially two-way street, and even that partial solution will be denied to most 
poor countries. FATCA is a one-way street because it only extracts information from foreign financial institutions: 
though the IRS will enter  [*1409]  into "agreements" with these institutions, there is clearly no quid pro quo from the 
U.S. to the foreign financial institutions or their home countries. n152 FATCA's partial two-way street emerges in the 
IGAs, but these are not genuinely two-way since the information they extract from other governments is far more 
expansive than the information the U.S. is willing to require its own institutions to disclose for the benefit of foreign 
governments. n153 The IGAs contain aspirational language suggesting that the U.S. is committed to seeking reciprocity at 
some future point. n154 But at present, the best a foreign country can hope for in terms of additional information from the 
U.S. is its addition to a list of countries with which the U.S. will exchange portfolio interest-related information on an 
automatic basis. n155 There is only one country currently on that list - Canada - and that country was already in a 
reciprocal information sharing relationship with the U.S. n156 

But even these aspirational utterances toward a multilateral automatic information exchange network will be denied 
to most developing countries. This is because of the manner in which the U.S. is casting the IGAs as treaty-based 
agreements rather than treaties. n157 The reason for doing so may be to bypass onerous treaty-making requirements - 
including achieving the advice and consent of the Senate - by couching the IGAs with an existing authority. But the 
unintended consequence is that reciprocal IGAs can only be entered into with the U.S. on the strength of an existing tax 
agreement. n158 

Accordingly, only those countries that have existing double tax conventions or tax information sharing agreements, 
or that have signed the Convention on Mutual Administrative Assistance in Tax Matters (Mutual Assistance 
Convention), can hope to achieve even the nominally reciprocal relationship offered by an IGA. n159 Without one of 
these agreements in place, a state would not be able to extract even that unequal bargain: n160 there is  [*1410]  
apparently no current government-to-government FATCA alternative for countries that lack tax agreements with the 
U.S. As the U.S. history of tax agreements historically excludes the global south, the IGA regime necessarily excludes 
most of it as well. n161 

The result is that poor countries, for which illicit flows of capital heading for sanctuary in U.S. accounts represents 
a major and even catastrophic loss of revenue, will not gain much opportunity to protect their own tax bases under the 
FATCA/IGA regime. What is perhaps even more serious for the international tax regime is that the U.S., having 
achieved its own objectives with respect to information flow on a unilateral basis, will have no reason to bargain 
multilaterally with these countries in any other forum. Far from creating a step toward global automatic information 
sharing, FATCA appears poised to separate the globe into information haves and information have-nots, with rich 
countries as the major beneficiaries. 
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These are grave policy failures for the U.S. that should cause great concern for those who think information flows 
are just as critical to development in poor countries as they are to the preservation of the welfare state in rich ones. 
Because FATCA is framed in defensive terms as a protection of the U.S. tax base, and a preservation of fairness for 
U.S. taxpayers as against each other, n162 the concerns of the global poor are overlooked and ignored in the conversation. 
Unless these violations are addressed, FATCA threatens to turn information into a commodity that can only be extracted 
by rich countries and will be used by those countries for their own advantage, even as they perversely maintain 
institutional and regulatory support for tax evasion by persons from other jurisdictions. That is a serious issue for 
anyone who is concerned with defining a reasonable jurisdiction for the state as a member responsible to others in an 
international society of states. 

B. EITI: First Implement It, Then Expand It 
  
 EITI, like FATCA, has great potential for reasserting the state's role in regulating taxation on a global basis. n163 EITI's 
potential lies in the assertion  [*1411]  that all stakeholders - including shareholders, governments, and civil society at 
large - have an interest in knowing how public companies and governments behave and interact internationally. This 
observation leads logically to an inquiry into the limited scope of EITI. But if disclosure would solve information 
asymmetries in the market to the benefit of stakeholders in the U.S. and around the world, one may well wonder why it 
is limited to the extractive industries. Answering this question reveals some obstacles that still need to be overcome for 
EITI to fulfill its potential. 

The first obstacle to overcome is resistance to public disclosure. As in the case of FATCA, vociferous opposition 
has significantly delayed the implementation of the enacting legislation. n164 Industry resistance delayed the 
promulgation of interpretive regulations - just as it did in FATCA - and it is delaying the actual disclosure required by 
the legislation - again, in a parallel to FATCA. But in this case, the resistance does not derive primarily from what may 
have been unintended effects of the legislation based on its interaction with other laws, as is arguably the case with 
FATCA. Instead, the resistance is from the direct target of the regulation, namely, the extractive industries themselves. 
n165 One surprising aspect of this resistance is that it is emanating from some who continue to voice strong support for 
EITI principles internationally. n166 

In a sign of the global nature of tax policymaking, the E.U.'s imminent adoption of a more lax standard than that 
enumerated in the EITI rules has  [*1412]  served to invigorate industry resistance to EITI in the U.S. This demonstrates 
that, like FATCA, EITI is a means of halting a regulatory race to the bottom. n167 In the case of information, the race is in 
the direction of minimal disclosure standards. As one report observed, "if the compromise passes in Brussels, it will 
bolster industry arguments that the U.S. rules implementing Dodd-Frank should be watered down to match the E.U. 
approach and ensure a level playing field." n168 But a level playing field would quite obviously exist if the global market 
has full information; that is, if all multinational companies engaged in full disclosure of their tax payments in all 
countries and if all stakeholders - shareholders, taxpayers, governments, and watchdog groups - had the same 
information about how multinationals engage in pitting countries against each other in the global tax competition game. 
n169 

Accordingly, the best possible path forward for EITI is to overcome industry opposition and enforce the law that is 
already on the books, but also to expand disclosure beyond the extractive industries to all public companies. This will 
engender (and in concept has already engendered) additional resistance, but it is the only legitimate solution to the level 
playing field problem. n170 At a meeting of the OECD Global Forum on Transparency and Exchange of Information for 
Tax Purposes held in 2010, U.K. Tax Minister Stephen Timms stated that the OECD ought to lead a global discussion 
on broad-based EITI-style disclosure by multinationals, on the grounds that "there should be transparency about where 
companies earn their profits and where they pay their tax." n171 Timms stated that the OECD ought to issue multinational 
guidelines through a process of discussion among governments, multinationals, and civil society, in order to define a 
standard that would then become globalized through the OECD's soft law channels. n172 

Both EITI and FATCA emerge in the context of a waning of public trust of the state amidst stories of rampant and 
too-often unpunished fraud and abuse of the tax system by individuals and multinationals. n173 These failures  [*1413]  of 
the state are juxtaposed against the equal failure of large revenue shortfalls and cuts to public sector programs through 
austerity-based reforms. n174 The search for greater accountability with respect to the taxes ostensibly sought by 
governments, but avoided by individuals and multinationals, is an appropriate response in principle, but much remains 
to be worked out in the implementation. 

V. Conclusion 



Page 13 
40 Pepp. L. Rev. 1373, * 

  
 The first Obama administration undertook some important steps forward in protecting the income tax against its 
ongoing erosion under the pressures of globalization. n175 The second (and future U.S. administrations) could do more, 
and better. The first step forward must include addressing some of the unresolved and important oversights created by 
its initial legislation; in particular, those provisions that pertain to working out a reasonable jurisdictional reach for the 
tax state. This will require addressing the problems presented by FATCA without going too far in the direction of aiding 
and abetting criminal activity including tax evasion. In turn, this will require the United States to reconsider the 
appropriateness of citizenship-based taxation with respect to individuals who live abroad and hold dual or multiple 
citizenship or permanent residence status, perhaps especially when such persons reside in countries that impose high 
taxes on their residents. By resolving these issues, the United States should be able to relieve some of the international 
resistance to FATCA on the grounds that it unduly interferes with the exercise of jurisdiction by an equally positioned  
[*1414]  sovereign, paving the way for renewed cooperation on a multilateral basis with the intended target of FATCA - 
namely, international tax evasion perpetrated by wealthy Americans who live in the United States. 

The second step forward is to expand the accountability of financial and nonfinancial institutions to stakeholders, 
which includes civil society as a whole. This can and should be accomplished by making FATCA fully reciprocal by 
expanding the reporting requirements applicable to U.S. financial institutions and by adopting more, and more inclusive, 
automatic information sharing mechanisms, especially for the benefit of poor countries. It should also be advanced by 
expanding EITI beyond the extractive industries sector, so that stakeholders can assess the fruits of the international tax 
rules that have encouraged the erosion of the income tax base. 
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