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TEXT:
[%612]

I. INTRODUCTION

On February 20, 2014, National Public Radio ("NPR") reported a record high number of American citizens renouncing
their citizenship worldwide. ™ In 2012, 932 individuals renounced their [¥*613] U.S. citizenship or terminated their U.S.
residency (termed "expatriating"). ™ In 2013 this number surged to 2,999, the highest number in history, and almost
thirteen times the number of expatriates only five years earlier. ¥ Even more are expected to renounce their citizenship
in 2014 and 2015 due to the newly implemented law. ™ The NPR article reported, "while individual reasons for
renouncing may vary from person to person, experts in the field say the recent dramatic spike has more to do with the
2010 tax law [the Foreign Account Tax Compliance Act] than any other factor." **

In 2010, Congress passed the Foreign Account Tax Compliance Act ("FATCA"), * which requires all foreign
financial institutions ("FFIs") doing business with the United States to collect information about their U.S.
accountholders and disclose that information to the Internal Revenue Service ("IRS"). ™ If an FFI does not fully comply
[*614] with FATCA's requirements, including the requirement to identify all U.S.-held accounts, the act imposes a
thirty percent withholding on U.S. payments passing through the institution. **

Unsurprisingly, the reaction to FATCA from the international community has included opposition, as many claim
the U.S. tax law is an overreaching and onerous breach of privacy and foreign sovereignty. ™ In response to public
comments on FATCA, and the realization that FFIs would attempt to avoid FATCA by refusing to serve U.S. clientele
abroad, the U.S. Department of the Treasury published a Model FATCA Agreement ("U.S. Model") " that includes an
addendum with an anti-discrimination provision explicitly prohibiting FFIs from discriminating against U.S. persons. ™'
Currently, the United States has FATCA agreements [*615] signed and in effect with fifty-six jurisdictions; ™ of these,
all except Canada's contain the U.S. Model anti-discrimination provision in the final FATCA agreement. ™ The U.S.-
Canada Income Tax Convention ("ITC"), "' which memorializes the FATCA agreement between the United States and
Canada, not only omits the anti-discrimination clause, but provides no other similar protections for U.S. persons within
the ITC.

As predicted, since the passage of Canada's FATCA, Americans in Canada have repeatedly complained of being
shut out from doing business in Canadian financial institutions " - exactly what the anti-discrimination clause in the
U.S. Model would have served to prevent. The inability of these individuals to access such basic financial services
limits their ability to, among many other limitations, efficiently manage finances with checking and savings accounts,
pay bills or rent online or with debit and credit cards, tax plan, job hunt, or apply for certain tax credits. ™
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Given the sweeping changes that FATCA brings to the international tax information exchange arena, and because
discrimination on the basis of U.S. national origin is one of the anticipated consequences of FATCA, should Canada be
precluded from omitting the U.S. Model's anti-discrimination clause from its tax treaty? This Comment analyzes
whether Canada's FATCA, which omits the U.S. Model's anti-discrimination clause, is a violation of Canada's
obligations under the International Covenant [*616] on Civil and Political Rights ("ICCPR"), """ a multilateral human
rights treaty that guarantees individuals freedom from discrimination on the grounds of, among other protected classes,
national origin. ™"* This Comment argues that Canada's FATCA, absent an anti-discrimination clause, violates the
ICCPR.

Part IT of the Comment presents a background of the international tax compliance framework, discusses relevant
case law that led to the passage of the U.S. FATCA in 2010, and highlights key provisions of the law. Part III analyzes
Canada's recently passed FATCA agreement ("Canada's FATCA"), " which omits the anti-discrimination clause of the
U.S. Model. This Part argues that the omission of the anti-discrimination clause is a violation of international law, vis-a-
vis its incongruity with the anti-discriminatory purpose of the ICCPR. ™° Part III also asserts that, pursuant to the Vienna
Convention on the Law of Treaties ("Vienna Convention"), ' the Supreme Court of Canada should find the anti-
discrimination clause in the U.S. Model persuasive to its interpretation of FATCA.

Part IV recommends that (1) Canada amend its FATCA to include the U.S. Model's anti-discrimination clause; (2)
the United States should subsidize the cost of FATCA's implementation in Canada to prevent discrimination against
U.S. persons in Canada; or (3) the United Nations' Human Rights Committee should find that Canada's FATCA, absent
anti-discrimination protections, violates the ICCPR. " Finally, the Comment concludes that Canada's FATCA, as it is
currently set forth, violates the ICCPR because it does not effectively guarantee protection from discrimination. "

[*617]
. BACKGROUND

Unique amongst developed countries, the United States taxes its citizens on worldwide income. ™* This means that no
matter where a U.S. citizen or resident lives, or where the income is earned, he or she must file annual income tax
returns and pay associated taxes. "

A. International Tax Compliance from the United States' Perspective: A Brief Overview

Because the United States collects federal income tax primarily through "voluntary compliance," a process where a
taxpayer or entity assesses and self-reports its own tax liability, and makes the appropriate tax payments to cover the
liability, the IRS continuously combats underreporting of tax liability, non-filing of tax returns, and underpayment of
taxes. ™ In combatting these problems, one successful method of enforcement for the IRS is to require withholding of
estimated taxes. "’ This occurs when the payor of taxable income, such as an employer, is required to withhold a portion
of a taxable payment (such as withholding a percentage of wages from an employee) and submits the payment to the
IRS for [*618] application towards the employee's tax obligation. ** At the end of the taxable year, if the withholding
paid to the IRS equals the taxpayer's obligation, the IRS has fully collected the liability. ™ Indeed, the IRS states that
when income is reported dually to both the IRS and the taxpayer (such as wages in the previous example), the income
has a ninety-nine percent likelihood of being reported on the taxpayer's return. ™

On the other hand, in cases where dual reporting is not required, this percentage drops to just forty-four percent. ™'
Consequently, in the realm of international taxation - where withholding has rarely been practical due to differing tax
assessments and requirements around the world - U.S. tax compliance and effective tax enforcement issues are much
more complex. "™

1. Voluntary Compliance Measures

The IRS has recognized that U.S. taxpayers with international income sources or dual citizenship might not file their
U.S. income taxes properly, intentionally or not. ™ In addition, differing local laws governing bank secrecy and
information privacy have made it difficult for the IRS to reliably determine the accuracy of a tax filing. ™* As a result,
both the taxpayer and the IRS have been at the mercy of various voluntary compliance procedures to help ensure proper
filing.

[¥*619] The IRS implemented two primary methods of voluntary compliance in international taxation. The first is
the U.S. taxpayer's disclosure of foreign bank accounts in a Report of Foreign Bank and Financial Accounts ("FBAR"),
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submitted annually to the U.S. Department of the Treasury. ™* The FBAR requires the taxpayer to report information
about foreign financial accounts exceeding $ 10,000, or face fines and penalties. ™* However, because the FBAR is a
method of self-reporting, it has not been particularly effective in curtailing taxpayer noncompliance. ™’

Thus, in 2000 the IRS implemented a second method of voluntary disclosure known as the Qualified Intermediary
("QI") program. ™* In the QI program, participating FFIs volunteer to ""withhold and report' tax on subjected income in
exchange for certain benefits" from the IRS. ™ Critics of the QI program have pointed out that although "this scheme
induced foreign banks to cooperate with the IRS, the complicated and often indirect nature of international financial
transactions limited the scheme's effectiveness." ™

2. The Swiss Bank Scandal

Given the tame nature of these voluntary approaches, some argued that, until recently, the United States did not take
international tax evasion seriously. "' The increasing gap between the taxes owed to [*620] the IRS on international
transactions and the taxes actually collected each year from these sources, ™ compounded by the need to raise revenue
during the 2008 American economic crisis, have prompted drastic change in U.S. tax collection efforts. **

In 2009, former banker Bradley Birkenfeld of UBS bank, a bank participating in the IRS's voluntary QI program in
Switzerland, turned tax evasion into worldwide news when he blew the whistle on his bank's scheme to defraud the IRS.
" In United States v. UBS [*¥621] AG, ™ the U.S. government sued Switzerland's largest bank to try to force
disclosure of the identities of approximately 52,000 American customers who allegedly hid their secret Swiss accounts
from U.S. tax authorities. ™ According to the U.S. Department of Justice's Complaint, U.S. customers failed to report
and pay taxes on income earned from accounts that held about $ 14.8 billion in assets. ™’ Acting Assistant Attorney
General for the Department's Tax Division, John A. DiCicco, commented that "at a time when millions of Americans
are losing their jobs, their homes and their health care, it is appalling that more than 50,000 of the wealthiest among us
have actively sought to evade their civic and legal duty to pay taxes." ** Under threat of criminal proceedings, UBS paid
$ 780 million in fines to the IRS and turned over the names of more than 4,000 U.S. taxpayers who had maintained
Swiss bank accounts. ™

UBS Bank, previously a QI, demonstrated the weakness of the voluntary compliance system. *° The Swiss Bank
case sparked debate about U.S. efforts in ensuring tax compliance overseas and propelled [*622] Congress to change
its approach towards tax havens and shelters. ' Thus began the enactment of an international tax compliance scheme
that shifts from voluntary to mandatory compliance.

B. The Shift to Mandatory Compliance: The United States Passes FATCA

In the wake of the Swiss Bank scandal, Congress passed FATCA as part of the 2010 Hiring Incentives to Restore
Employment Act. ** The law aims to "advance U.S. tax collection and enforcement efforts abroad and recoup the
estimated hundreds of billions of dollars lost each year due to tax evasion." ™ The primary reason FATCA departs so
drastically from previous methods of foreign asset disclosure, such as the FBAR and QI program, is that for
noncompliant FFIs, FATCA imposes a mandatory thirty percent withholding of payments passing from U.S. payors to
the institution. ™*

In brief, FATCA requires that any FFI ™ that intends to invest in a U.S. asset (whether for itself or a client): sign a
contract with the IRS in which it promises to review existing accounts to identify all U.S. persons; ™ implement
procedures to monitor new accounts for the [*623] same purpose; agree to provide the IRS with annual information
about these accounts; "’ and agree to deduct and withhold a thirty percent tax for any accountholders that will not
comply. ™* If a financial institution is deemed noncompliant in these requirements, then U.S. payors must withhold
thirty percent of the gross payments made to U.S. accountholders. »*

1. Canada's Reaction to FATCA

Not surprisingly, the international community - especially FFIs and those who would experience the trickledown effect
of harm caused to those institutions - reacted with outrage over FATCA. " FATCA's incongruity with other foreign
privacy, bank secrecy, access to banking, and discrimination laws is a top concern for Canadian financial institutions
and bankers. "' Banks were particularly worried they would be compelled to collect and disclose information about U.S.
customers, only to be sued by those [*624] customers for privacy, due diligence, and discrimination claims. " Local
Canadian laws, such as the Access to Basic Banking Services Regulations ("ABBS"), " which prohibits banks from
requiring identification more than those enumerated in the law (none of which includes the identification sources that



Page 4
30 Am. U. Int'1 L. Rev. 611, *

FATCA requires institutions to collect), "* and the Canadian Charter of Rights and Freedom ("Canadian Charter"),
which prohibits discrimination, " could be violated in the financial institution's pursuit of identifying U.S. persons
within the meaning of FATCA. ™

Debates during the passage of the Canadian legislation implementing FATCA illuminated Canadians' disdain for
the law and the feeling that the United States was overreaching in its approach to international tax compliance. ™’ For
example, U.S.-born [*625] Canadian Parliament member Elizabeth May stated during the parliamentary debate:

It is clear that FATCA is advantageous for the United States alone. There is nothing in it to help Canadians. As the
lawyers and legal experts explained, the only reason why the Government of Canada accepted this agreement, which
will violate the rights of Canadians, is that the U.S. government threatened to impose sanctions on our banks.

2. The U.S. Model Anti-Discrimination Clause

From 2010 through 2012, in an attempt to help clarify and implement FATCA, the U.S. Department of the Treasury
and the IRS published a series of preliminary notices and proposed regulations. " Based on the public comments
received, in January 2013, the IRS issued final regulations for FATCA, asserting that bilateral intergovernmental
agreements would facilitate the exchange of tax compliance information. ™ The U.S. Department of Treasury published
the U.S. Model that would serve as a starting point for bilateral negotiations between the United States and FATCA
partner countries. "'

The U.S. Model allows FFIs to be "deemed compliant," and therefore not subject to the thirty percent withholding,
so long as they meet certain conditions. *” In addition, the agreement allows the home country of an FFI to take
responsibility for collecting the information disclosures (as opposed to requiring the foreign financial institution to
report directly to the IRS), thereby relieving the [*626] institution of liability for disclosing information in violation of
privacy laws. ™

Moreover, as the Treasury Regulation notes, "the final regulations also add as a condition ... that "the FFI not have
policies or practices that discriminate against opening or maintaining accounts for U.S. individuals that are resident in
the local FFI's country." " Among the agreement's many complex and technical requirements, this anti-discrimination
clause is the only provision that directly and expressly defends against the discrimination that U.S. persons abroad
would soon face as a result of FATCA's implementation.

3. The U.S.-Canada Income Tax Convention Implementing FATCA

FATCA is not the first agreement of its kind for the United States or Canada. Before FATCA, the United States had
bilateral income tax conventions ("ITCs") with sixty-five countries. ™ These ITCs are largely based on model language
from the Organisation for Economic Co-operation and Development ("OECD"). " Canada has an even larger network
of preexisting bilateral tax treaties, amounting to approximately ninety-two. "’ These tax treaties generally allow the
taxes of residents of one treaty country to be reduced from taxes of the other treaty country to prevent double [¥627]
taxation of the same income. "* Furthermore, to safeguard against tax evasion, the ITCs typically provide for the
exchange of tax information between governments upon request when related to specific criminal or civil tax matters
that are under investigation. "

n80

The United States' ITCs are based on the U.S. Model Income Tax Convention, but vary from country to country.
The United States and Canada signed their ITC, named the Convention with Respect to Taxes on Income and on
Capital, in 1980. ™' To implement FATCA, in 2014 the United States and Canada signed an intergovernmental
agreement, and the Canadian Parliament passed the agreement as law under the existing U.S.-Canada ITC ** as an
agreement to "Improve International Tax Compliance through Enhanced Exchange of Information." "

C. Tax Treaty Interpretation

When interpreting treaty provisions, it is common to refer to the Vienna Convention on the Law of Treaties. " Article
31 of the Vienna Convention states that treaties are to be "interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object and purpose." ™ In addition to the
treaty text, the Vienna Convention [*628] explains that the "context" includes "any instrument which was made by one
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or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related
to the treaty." "

Canadian courts have repeatedly held that this interpretation is the primary rule for interpreting its tax treaty with
the United States. For example, in TD Sec. (USA) LLC v. R, *’ the Tax Court of Canada interpreted whether the
Canada-U.S. ITC provided Canadian residency status (and therefore certain treaty benefits) to a U.S.-based bank with a
branch office in Canada. ™ The court referred to not only the ITC's text, but OECD Model documents and the U.S.
Department of the Treasury's Technical Explanation of the treaty to aid its interpretation. " The Tax Court concluded
that the surrounding documents provided persuasive instruction on the ITC's intent and ultimately applied treaty
benefits to the bank. " The decision illustrated the court's practical approach in interpreting and applying ITC
provisions. ™'

D. Canada's Accession to the CCPR

The United Nations General Assembly adopted the ICCPR, a core international human rights treaty, on December 16,
1966. ™ The Canadian government acceded to the ICCPR in May 1976 and thereupon became bound to its terms. **

Pursuant to articles 2(2) and 26 of the ICCPR, Canada agreed to respect human rights and ensure their application
without [*629] discrimination to all individuals within its territory and subject to its jurisdiction. "* Specifically,
Canada vowed, "where not already provided for by existing legislative or other measures," it would "take the necessary
steps ... to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present
Covenant." ™

Article 26 of the ICCPR expressly guarantees all persons equal and effective protection against discrimination:

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In
this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex, language, political or other opinion, national or social origin,
property, birth or other status. "

Upon accession to the treaty, Canada committed itself to ensure that any individual whose ICCPR rights were violated
would receive an effective remedy under national law. *” Thus far, Canada has declared that it still stands by that 1976
commitment. "*

III. ANALYSIS

The omission of the anti-discrimination clause in Canada's FATCA is in direct conflict with the ICCPR's guarantee of
freedom from discrimination on the basis of national origin. *” This section [*630] analyzes the incongruity of
Canada's FATCA with the ICCPR, specifically: how Canada's FACTA allows FFIs to discriminate in violation of
ICCPR article 26; Canada's failure to pass legislation protecting rights found in article 2 of the ICPPR; and the lack of
an applicable exception under the United Nations Human Rights Committee ("HRC")'s discrimination jurisprudence. "'
This section also analyzes the persuasiveness of the U.S. Model FATCA Agreement's anti-discrimination clause to the
Supreme Court of Canada's interpretation of the U.S.-Canada ITC.

A. Because Canada's FATCA Constitutes Federal Law, It Must Be Congruent with the Standards Set Forth in the
ICCPR.

Intergovernmental agreements ("IGAs"), like those the United States is bilaterally negotiating with foreign countries to
implement FATCA, are the result of voluntary negotiations among federal governments, and not binding in and of
themselves. "' Only when a federal law is subsequently passed to implement the IGA does the law become binding and
is thereafter required to comply with other federal and international law. Thus, although an IGA implementing FATCA
cannot violate international law, a federal law and other international law implementing FATCA can. ™*

On February 4, 2014, Canada signed the U.S.-Canada IGA and then released federal legislation to implement
FATCA as part of Canada's budget bill on March 28, 2014, " despite widespread [*631] criticism and public
opposition. "* The Canadian law implementing FATCA became obligated to meet the standards set forth by the ICCPR
once the bilateral IGA between the United States and Canada resulted in Canadian federal law. ™%
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B. Canada's FATCA Violates Article 26 of the ICCPR, Because it Cannot "Guarantee" U.S Persons Protection
from Discrimination on the Basis of National Origin Without an Anti-Discrimination Clause.

The U.S. Department of the Treasury added an anti-discrimination clause to the U.S. Model specifically because public
comments, reports, and studies revealed the likelihood that FFIs would refuse to open new financial accounts and
maintain existing accounts for Americans abroad, in order to avoid FATCA's reach. ** Canada's reason for omitting the
anti-discrimination clause from its final legislation implementing FATCA is unclear; " however, Canada is a [*632]
country with strong negotiating and bargaining power, *'* and presumably would choose to apply the law with as little
consequence to Canadian business and economy as possible.

Still, the effects of the omission are clear and the problems FATCA has caused for U.S. persons in Canada are far-
reaching. " Since enactment of the law, Americans in Canada (and others defined as "U.S. persons" under FATCA)
have complained that banks are locking them out, refusing to open new accounts, and that they are unable to access
basic financial services. "'° Some Americans in Canada have found themselves unable to open retirement planning
[*633] and investment opportunities, access job and rental opportunities, utilize tax planning services, or seek other tax
advantages available to Canadians. ™" Indeed, NPR reported in early 2014 that as a result of the law, foreign banks have
"decided to wash their hands of American account-holders... . Congress wanted to catch tax cheats. But the net also
snagged Americans whose foreign bank accounts let them pay their bills in the countries they now call home." ™'
Without an anti-discrimination clause - or at least some form of anti-discriminatory protection - in the law, Canada
cannot uphold its duty to "guarantee" all persons protection from impermissible discrimination, as required by ICCPR
article 26.

1. Burdensome Costs of Implementing FATCA in Canada Incentivizes and Permits Discrimination Rather than
Guarding Against it.

Complying with FATCA has not been an insignificant undertaking for foreign governments and financial institutions.
In Canada, where the population of American citizens is approximately one million - the highest population of
Americans outside of the United States "' - the law's effects are particularly consequential. FATCA has cost Canadian
banks approximately $ 750 million Canadian dollars in due diligence and preparation expenses as of July 2014. *'*
Rough estimates show that average compliance cost is approximately five to ten million dollars per financial institution,
or an aggregate total of one to two trillion dollars. "'** Despite the law's intention to reduce [*634] legal impediments of
compliance, "' these costs are cripplingly and preventatively high for many institutions. ™"’

As a result, it is unsurprising that some FFIs, especially small, provincial banks who typically only serve a limited
number of clients, simply cannot afford to maintain U.S. persons as customers under the new law. To address this,
Canada's FATCA specifically considers such institutions (termed "local banks") to be "deemed-compliant." ™' This
means that those banks that have less than fifty million dollars in assets on their balance sheets, are not-for-profit (e.g.,
certain credit unions and co-ops) and as long as they do not target U.S. clientele (among other requirements), they do
not have to implement procedures to comply with the law. "'

Therefore, it is only the larger, for profit, nonexempt Canadian financial institutions that are caught in FATCA's
web - the same institutions that would most likely be expected to uphold anti-discriminatory policies and practices.
Without an anti-discrimination clause in the agreement, they are seemingly permitted to make the choice: serve U.S.
customers (and pay to comply with the law) or refuse them (and avoid the implementation costs). "' So long as the cost
of managing American business under FATCA exceeds the cost of losing American business altogether, these
institutions have an economic incentive to choose the latter.

[*635] To the extent that Canadian financial institutions have refused to deal with U.S. accountholders, it is likely
because FATCA's burdensome costs incentivize such discrimination. *' Thus, because Canada removed the only
provision that would have safeguarded Americans from this discriminatory treatment, with no other safeguard employed
to replace it, Canada's FATCA does not meet the bar of guaranteeing effective protection of U.S. persons from
discrimination on the basis of their national origin, as required by article 26 of the ICCPR. "

C. Canada's Failure to Give Effect to the Rights Protected by the ICCPR Through Adequate Legislation also
Violates ICCPR Article 2.

Canada's decision not to enact an anti-discrimination clause would not run afoul of ICCPR article 2 if other existing
legislation already provided similar protection. "** In Canada, there are at least three existing laws that appear to provide
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anti-discriminatory protections: (1) the U.S.-Canada ITC's preexisting "Nondiscrimination Article" "*; (2) the Access to
Basic Banking Services Regulations, which prohibit Canadian banks from requiring identification more than those
enumerated in the law; " and (3) the Canadian Charter, which prevents discrimination on the basis of, among other
protected classes, national origin. "** However, none of these laws provide [*636] unambiguous protection for U.S.
persons who will be unable to open and maintain financial accounts as a result of FATCA.

First, the U.S.-Canada ITC contains a "Nondiscrimination Article." *'*’ The article protects individuals in each
treaty country specifically from discriminatory taxation, i.e., tax laws in either country that would result in double
taxation of the same income. *** The article provides that in Canada, U.S. nationals must not be subjected to "more
burdensome" taxation than similarly situated Canadian nationals. "* Likewise, the remaining provisions of the article
specify that certain classes of individuals (such as married persons), entities, and payments (such as the deductibility of
certain types of expenses) shall not be subjected to discriminatory taxation. ™*

However, this Nondiscrimination Article has no relation to the kind of discrimination at hand. "' It does not
provide protection in the case of opening and maintaining financial accounts, as the U.S. Model anti-discrimination
clause attempts to provide, " and as a result, U.S. persons in Canada are not protected from discrimination under this
article.

[¥*637] Second, Canadian laws that seemingly give effect to the ICCPR's protection from discrimination include
the Access to Basic Banking Services Regulations. " The ABBS provides some indirect protection to U.S. persons,
along with other nonresidents living in Canada, from financial institutions turning them away by limiting the type of
identification that banks can require to open an account. "** U.S.-identifying information is not included within the list
of identification sources; therefore, a bank would seemingly be unable to require it in order to open an account.

However, in this respect, the ABBS directly conflicts with FATCA's requirement that all financial institutions
request and receive documentation that will confirm whether each accountholder is a "U.S. Reportable Account." "**
Although the ABBS may continue to be applicable for non-U.S. accountholders, such as nonresidents living in Canada,
it will not provide protection to U.S. persons under FATCA, because the law implementing FATCA will override the
ABBS. "

Finally, the Canadian Charter, passed in 1982, contains an equal protection clause that protects individuals from
discrimination by the government. ™’ Consistent with the ICCPR, the Charter specifically guarantees protection from
discrimination on the basis of national origin. "**

[*638] However, the law's passage does not necessarily give rise to the protections under the law. The ICCPR
draws this distinction in article 2 by stating Canada must also "take the necessary steps ... to adopt such laws or other
measures as may be necessary to give effect to the rights." *'** The ABBS is an example of a law that Canada adopted to
give effect to the rights protected by the Charter (albeit not the rights Americans need protected as a result of FATCA).
"4 Simply passing the Charter does not solve the problem; it is incumbent upon Canadian lawmakers to pass specific
legislation that carries out the guarantees of the Charter.

Including the anti-discrimination clause of the U.S. Model, at a minimum, would help give effect to the rights
protected by the Charter and the ICCPR. Canada's FATCA, absent the anti-discrimination clause, has not given effect to
the rights that all individuals in Canada should enjoy. Consequently, the existing legislation in Canada violates article 2
of the ICCPR.

1. Omitting the Anti-Discrimination Clause Does Not Further FATCA's Stated Purpose; Therefore, an Exception to
the ICCPR Does Not Apply.

In international law jurisprudence, just as in domestic U.S. law, discrimination is permitted to a certain extent and in
certain circumstances. "*' The U.S. Supreme Court has held that a law that discriminates (or impedes a fundamental
right) must be narrowly [*639] tailored to serve a compelling government interest. "'** Similarly, in cases before the

HRC, which reviews international human rights violations under the ICCPR, the HRC emphasizes a parallel standard.
nl43

For example, in Fedotova v. Russian Fed'n, ** the Russian government convicted the plaintiff, a gay rights activist,
of violating an ordinance prohibiting public actions aimed at "the propaganda of [homosexuality] among minors." "* In
review of the legal argument, the HRC reminded the international community of its jurisprudence that "not every
differentiation based on the grounds listed in article 26 of the [[CCPR] amounts to discrimination, as long as it is based
on reasonable and objective criteria, in pursuit of an aim that is legitimate." "* The HRC noted that in this instance,
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although the Russian law pursued a legitimate state interest - the protection of public morals, health, rights and interests
of minors - it was not based on reasonable and objective criteria; the law only prosecuted propaganda of homosexuality,
as opposed to propaganda of both heterosexuality and homosexuality. "+ The HRC found this distinction unjustifiable,
concluded that Russia violated the [*640] plaintiff's article 26 rights, and compelled Russia to make the relevant
provisions of the law compatible with the ICCPR. ™'**

In Canada, the stated legitimate objective of the U.S.-Canada ITC implementing FATCA is to prevent "evasion
with respect to taxes on income and on capital," including through the exchange of tax information. "* The omission of
an anti-discrimination clause that would prevent financial institutions from employing "policies or practices that
discriminate against opening or maintaining Financial Accounts" ™* for U.S. persons is inapposite to the government
purpose for the law. The government interest of preventing tax evasion and promoting the exchange of tax information
cannot be served when its target tax citizens - U.S. persons abroad - are prevented from opening and maintaining
accounts abroad.

Like the Russian ordinance that only targeted homosexual propaganda among minors as opposed to all sexual
propaganda among minors, the omission of the anti-discrimination clause from Canada's FATCA only permits closing
of accounts held by U.S. persons, as opposed to an objective criterion, such as permitting the closing of accounts held
by all noncompliant accountholders (which is already a FATCA requirement). "*' Therefore, omission of the U.S.
Model anti-discrimination clause is not rationally related to, or in furtherance of, FATCA's stated purpose of preventing
tax evasion. The HRC would hold that Canada must enact legislation prohibiting discriminatory treatment by banks or
provide some other rational reason why this government sanctioned imposition of a fundamental right should be
permissible under the ICCPR.

[*641]

D. The Vienna Convention Instructs the Supreme Court of Canada to View the Anti-discrimination Clause of the
U.S. Model FATCA as Persuasive.

A strong body of recent Canadian case law concludes that tax treaty interpretation includes not only language of the
relevant tax treaty, but extrinsic materials that aid the interpretation of the treaty as well. > In Crown Forest Indus. Ltd.
v. Canada, "'’ the Supreme Court of Canada stated that the ITC between Canada and the United States was based on the
OECD Model Convention and held that the OECD Model of 1977 and OECD Commentaries had "high persuasive
value" in interpreting the definition of the word "resident" in the treaty. *'** Particularly illustrative of this rule, in TD
Sec. (USA) LLC the Tax Court of Canada held that OECD documents could be used as extrinsic aids to interpret a tax
treaty. ™*° In that case, the court found that a key instrument of the Canada-U.S. ITC at issue was the U.S. Department of
the Treasury's Technical Explanation, which the Canadian government recognized as an accurate reflection of
understandings reached in the course of negotiations regarding the interpretation and application of the treaty. ** The
Tax Court explained that the U.S. Treasury Technical Explanation provides a "workable" solution consistent with the
purpose and context of the Treaty. ™’

Because the Vienna Convention calls for the interpretation of treaties to include not only the text of treaties but also
the context of the treaty, the Supreme Court of Canada may give official Model Agreements, such as the U.S. Model
FATCA Agreement, high [*642] persuasive value if the Court analyzes the intention of the U.S.-Canada ITC
implementing FATCA.

In addition, some tax treaties are explicitly required to meet the obligations of human rights conventions. The
United Kingdom, for example, passed the Human Rights Act of 1988, which required that all U.K. legislation be read
and given effect in a way that is compatible with other U.K. law, including compliance with the European Convention
on Human Rights of 1951. "** Commentators have stated that this would increasingly impact issues related to the
exchange of information and certain provisions of tax treaties. ™

Here, if a civil suit alleging discrimination under the U.S.-Canada ITC implementing FATCA reaches the Supreme
Court of Canada, the Court should view the U.S. Model FATCA Agreement as a persuasive document revealing some
valuable context of the treaty. The U.S. Model's inclusion of an anti-discrimination clause shows the United States
intends that FATCA be implemented with attached anti-discrimination protection for U.S. persons abroad. Although not
binding, and perhaps only as persuasive as the ultimate decision between the treaty negotiators to omit the clause, the
inclusion of the protection shows that negotiators contemplated the harm caused to U.S. persons seeking to maintain or
open financial accounts in Canada and should be addressed in one form or another.
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IV. RECOMMENDATIONS
The ability for a U.S. taxpayer abroad to avoid a tax obligation through misinformation, improper filing, or

nondisclosure of foreign-held assets and income has created the need for more aggressive U.S. tax collection efforts.
However, this need should not supersede an individual's right to access basic banking and financial services.

nl60

While it is clear that Canada was not agreeable to passing FATCA, " and would want to limit the obligations
created for [*643] Canadian financial institutions, this does not excuse leaving open to interpretation whether
Canadian financial institutions can institute policies and practices that discriminate against U.S. persons in Canada.
Canadian and U.S. lawmakers who negotiated the final agreement implementing FATCA in Canada may reveal that the
omission of the anti-discrimination clause was not intended to permit such discriminatory behavior; that, rather, the
lawmakers only intended to permit Canadian financial institutions - a private marketplace - to choose who its clientele
should be, based on the expensive due diligence demands that are attached to FATCA. If a bank cannot "afford" U.S.
customers because of FATCA, then perhaps the bank should not be required to take on the customer.

However, when Canadian lawmakers chose to pass FATCA, and recognized that discrimination was inevitable, the
legislators should have employed other remedies (whether legislative, administrative, or judicial) to counteract
foreseeable unlawful discrimination. Some feasible remedies include enacting the U.S. Model's anti-discrimination
clause, demanding that the United States subsidize the cost of implementing FATCA, or reducing the cost of U.S.
expatriation.

A. Canada's FATCA Should be Amended to Include Anti-Discrimination Protections.

One of three solutions to alleviate the discrimination U.S. persons abroad face is to amend the Canadian law
implementing FATCA under the U.S.-Canada ITC to include the anti-discrimination clause of the U.S. Model FATCA
Agreement or a substantially similar anti-discrimination clause. " If Canada adopted the U.S. Model's clause, the
clause would state: "The Financial Institution must not have policies or practices that discriminate against opening or
maintaining Financial Accounts for individuals who are Specified U.S. Persons and residents of [Canada]." "'

The anti-discrimination clause would provide compliant U.S. citizens in Canada with unambiguous protection from
discrimination. ' Although the clause may not stop all, or even most, [¥*644] instances of discrimination in practice,
"% at least those who experience account closings or refusals, despite being compliant with FATCA requirements,
would have a source of recourse under the U.S.-Canada ITC.

B. The Cost of FATCA Should be Subsidized by the United States, or the Cost of U.S. Expatriation Reduced.

It is clear that the cause of the discriminatory treatment is not U.S. citizenship alone, but the exceedingly high cost of
FATCA compliance, which is attached to U.S. citizenship. * Therefore, another option is for the United States to
subsidize the cost of FATCA implementation in Canada. Given that FATCA originated in the United States, the United
States should consider subsidizing the cost for this American-made imposition. If the expensive burden is somewhat
alleviated through a subsidy, banks would not be forced to turn away U.S. customers.

In the alternative, if FATCA's due diligence and compliance costs are not subsidized, and U.S. persons abroad
continue to face discrimination, then the cost of expatriating should be made more affordable. Recently, the cost of
expatriation in Canada rose from § 450 to $ 2,350 (U.S. dollars). *'” This cost is prohibitively expensive for some. " In
addition, the current wait to expatriate from the United States in Canada can take over a year. ™'® Although the solution
of relinquishing U.S. citizenship mischaracterizes the problem (a U.S. citizen should not have to change who he or she
is in order to avoid unlawful discrimination), if a U.S. citizen decides to [¥*645] expatriate, it should be more affordable
to do so. "’ Of course, relinquishing citizenship may not end the discrimination altogether, especially if there are still
U.S. indicators present in an individual's account, such as a U.S. address or spouse who is a U.S. citizen or resident. ™"

C. The U.N. Human Rights Committee Should Find that Canada's FATCA Violates the ICCPR.

Finally, without a legislative or administrative remedy available, another remedy for victims of discrimination is
through the court system. Victims can file a complaint to the HRC alleging a violation of their civil rights as guaranteed
under the ICCPR articles 2(2) and 26. ™" To be actionable under the ICCPR, plaintiffs must exhaust all administrative
remedies available in Canada, which includes first filing a complaint in Canadian courts alleging violation of the
Canadian Charter. "



Page 10
30 Am. U. Int'l1 L. Rev. 611, *

In at least one instance, the argument that the Canadian law implementing FATCA violates the Canadian Charter's
equal protection clause has been put forward in a civil complaint. " On August 11, 2014, two Canadians with dual
citizenship in the U.S. and Canada sued the Canadian federal government for signing the Canadian law implementing
FATCA. " The plaintiffs are two professional Ontario women who were born in the United States, but have lived in
Canada since they were five and have never worked in the United States or filed U.S. tax returns. "¢ In their complaint,
they [*646] allege that the collection and disclosure of their personal information to the U.S. government violates basic
principles and civil rights guaranteed by the Canadian Charter, including the right to "the equal protection and equal
benefit of the law without discrimination ... based on race, national or ethnic origin." ™'’ The treatment and outcome of
this complaint will reveal whether filing a civil suit exhausts all administrative actions.

Because the ICCPR guarantees protection against discrimination "on any ground such as ... national or social
origin, ... birth or other status," " the HRC will likely find that the absence of an anti-discrimination clause from the
U.S.-Canada ITC, and the subsequent discrimination based on national origin caused by the law, violates the civil rights
protected by the ICCPR. In the face of such disparate treatment of U.S. citizens in Canada, the HRC should require
Canada to actively take measures to guarantee the civil protection and nondiscriminatory treatment of individuals within
its jurisdiction.

V. CONCLUSION

Canada has the highest number of U.S. citizens living in its jurisdiction outside of the United States. In Canada more
than anywhere else, an anti-discrimination clause is necessary to protect U.S. persons who are vulnerable to
discrimination under FATCA. Despite the presence of applicable laws that provide general protections against
discrimination, the lack of an anti-discrimination clause in Canada's FATCA agreement creates ambiguity as to how
financial institutions are permitted to treat U.S. persons under the law.

Although an anti-discrimination provision would impose FATCA's costly compliance expenses on Canadian
financial institutions, the solution is not to simply circumvent FATCA. If a country is going to pass FATCA into law,
the law should properly place the burden of the legislation in the right place. The burden belongs not with the compliant
U.S. persons living abroad who have a fundamental right to be free from discrimination, but with the government that
believes easy access to information will help find noncompliant taxpayers. Even in the context of international tax
[*647] compliance and tax treaties, it is necessary that human rights, including the right to be free from discrimination
on the basis of one's national origin, be properly balanced with the needs of a growing, complex economy.

Legal Topics:

For related research and practice materials, see the following legal topics:

International Trade LawTrade AgreementsIntellectual Property ProvisionsTax LawFederal Tax Administration &
ProcedureCriminal Procedure & Penalties (IRC secs. 7201-7217, 7231-7232, 7261-7262, 7268-7273, 7375)General
OverviewTax LawInternational TaxesAmericans Operating AbroadTax Treaties (IRC secs. 894, 6114)
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