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TEXT:
[*553] INTRODUCTION

Globalization and technological development have contributed to one of the most pressing issues
in the United States--offshore tax evasion. ™ Although it is difficult to estimate the exact amount of
revenue losses from offshore tax abuses, the United States loses approximately $ 100 billion per year
from offshore tax evasion. ™ The problem was highlighted in 2008 when the United States Department
of Justice's Tax Division investigated Switzerland's largest bank, UBS AG. ™ In 2009, UBS AG
admitted to defrauding the United States by impeding the Internal Revenue Service's (IRS) collection
of tax revenues from U.S. taxpayers and paid $ 780 million in fines, penalties, interest, and restitution
to the United States. ™ More recent than the UBS AG scandal, the Tax Division has assisted the
investigation of many other prominent banks throughout the world that have conspired to defraud the
United States. ™ As of the [*554] end of August 2015, more than twenty major Swiss banks reached
non-prosecution agreements with the Department of Justice. ™

Despite successful attempts at reigning in foreign banks, however, the United States unilaterally
responded to the global problem. Congress enacted the Foreign Account Tax Compliance Act
(FATCA) in 2010, ™ veiled as the funding mechanism for the Hiring Incentives to Restore
Employment Act (HIRE Act). ® FATCA enlists foreign financial institutions to provide specific
information directly to the IRS regarding financial accounts that are held by either U.S. taxpayers or
foreign entities in which U.S. taxpayers hold a substantial ownership interest. * Moreover, foreign
financial institutions that fail to comply with the reporting obligations incur a withholding tax on a
variety of withholdable payments from the United States. *° IRS Commissioner John Koskinen
recently stated that the IRS "owe[s] it to the vast majority of honest U.S. taxpayers to tirelessly search
for and prosecute those who dodge paying their fair share and the unprincipled professionals who assist
them." ™"

[*555] FATCA serves as an important weapon that is necessary to combat offshore tax evasion;
" however, it teeters on the edge of constitutionality like many other powerful policy mechanisms. "
FATCA's admirable purpose is undermined by its questionably blatant disregard for the U.S.
Constitution. "'* An essential part of FATCA is to encourage voluntary compliance with U.S. tax laws,
" yet it aims to deter offshore tax evasion via substantial penalties relative to the assets that U.S.
taxpayers must disclose on Form 8938, "¢ regardless of willfulness. "’ Andrew Quinlan stated that
"FATCA remains both politically and legally vulnerable, and ultimately represents a doomed effort to
treat the symptoms of the tax code's many inadequacies rather than root causes." ™ Quinlan cited three
constitutional objections to FATCA that U.S. [*556] attorney Jim Bopp has now argued, " one of
which is that both FATCA and FBAR violate the Eighth Amendment's Excessive Fines Clause. ™ On
July 14, 2015, attorneys Jim Bopp and Justin McAdam filed a complaint in the United States District



Court for the Southern District of Ohio seeking declaratory and injunctive relief. ™ The complaint,
however, did not address the argument that FATCA may be unconstitutional under the Eighth
Amendment with regard to individuals; rather, it focused on the penalties imposed on foreign financial
institutions and passthrough entities. " Although FATCA is the most recent policy tool for combating
tax evasion, the Report of Foreign Bank and Financial Accounts (FBAR) ™ also serves as a powerful
tool.

Pursuant to the Currency and Foreign Transactions Reporting Act of 1970, which is commonly
referred to as the Bank Secrecy Act (BSA), all United States financial institutions must assist the U.S.
government in detecting and preventing money laundering and tax evasion. ™ Under the BSA, U.S.
financial institutions must retain records of cash purchases of negotiable instruments, file reports of
cash transactions that exceed $ 10,000 (daily aggregate amount), and report suspicious activity that
might signify money laundering, tax evasion, or other criminal activities. ™ Moreover, the BSA
requires a U.S. person to report foreign financial accounts that he or she has financial interest in, or
signature authority over, if the aggregate maximum values of such accounts exceeds $ 10,000 at any
time during the calendar year. " The U.S. person must report such accounts by filing Financial Crimes
Enforcement Network (FinCEN) Form 114, otherwise known as the FBAR. ™7 Although Form 114 is
not filed directly with the IRS, FinCEN delegated FBAR enforcement authority to the IRS in April
2003. "* Currently, the IRS is responsible for investigating possible civil [*557] violations, assessing
and collecting civil penalties, and issuing administrative rulings and guidance with regard to FBAR. ™
In the complaint filed by attorneys Jim Bopp and Justin McAdam, the penalties that the IRS enforces
pursuant to FBAR are also challenged. ™° Thus, the purpose of this Note is to evaluate the penalties
that both FATCA and FBAR could impose on individuals through the lens of the Eighth Amendment
and determine whether they fall within the jurisprudential limitations of the Excessive Fines Clause.

The Eighth Amendment to the U.S. Constitution places a limit on government power, ™'

precluding the imposition of excessive fines. ™ At the time of its ratification, delegates of the
Massachusetts and Virginia Conventions were concerned that the Constitution would not provide
adequate protection for persons convicted of crimes ™ and based the Eighth Amendment directly upon
the Virginia Declaration of Rights in order to curb the government's prosecutorial power. ** Despite its
original intention, historical derivation is not the only indication of the extent of cases to which it
applies. ™ For instance, in Trop v. Dulles, ™ the plurality opinion states that "[t]he Amendment must
draw its meaning from the evolving standards of decency that mark the progress of a maturing society."
7 Although the Supreme Court has interpreted the Excessive Fines Clause in only very limited
situations, ™* it has provided highly instructive insight for understanding its meaning. ™’

[¥558] This Note evaluates the meaning and scope of the Eighth Amendment in order to establish
a framework best used for determining whether the Foreign Account Tax Compliance Act and the
Report of Foreign Bank and Financial Accounts fall within the scope of the Excessive Fines Clause. To
effectively analyze the constitutionality of FATCA, this Note is divided into three parts. Part I both
discusses the existing constitutional limits on excessive fines and details some of the looming puzzles
created by the Supreme Court's most recent decisions regarding the Excessive Fines Clause. Part II
explores the evolution of FATCA, providing a detailed understanding of both its purpose and
requirements. This Part also details the FBAR requirements, focusing primarily on its penalty structure
for both willful and non-willful violations. Part III applies the constitutional limits to FATCA and
FBAR under the Eighth Amendment's Excessive Fines Clause, particularly highlighting the fact that
courts may enforce multiple penalties to punish the same conduct so long as the aggregate punishment
is within the scope of the Eighth Amendment. Furthermore, this Note concludes with the assessment
that FATCA and FBAR have purposeful objectives, yet each may over penalize non-compliance for
certain U.S. individuals to the extent that the Supreme Court may hold that they are in part
unconstitutional.

I. EIGHTH AMENDMENT JURISPRUDENCE

The Eighth Amendment to the U.S. Constitution provides that "[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." ™ Otherwise
known in part as the Excessive Fines Clause, this Amendment functions as a limitation to the
Government's power to punish through the extraction of payments, whether in cash or in kind.
Under FATCA, a U.S. taxpayer's non-compliance, willful or non-willful, yields automatic penalties,
which are "fines" " [*559] within the scope of the Eighth Amendment. ™ The purpose of this Part,
however, is to provide a thorough understanding of both the Eighth Amendment's Excessive Fines
Clause and touchstone cases that address its application.

n4l



Although the Supreme Court has not addressed many cases regarding the Eighth Amendment's
Excessive Fines Clause, the Court's analysis in United States v. Bajakajian ™ provides detailed
guidance. ™ In Bajakajian, Respondent Hosep Bajakajian attempted to leave the United States without
reporting that he had $ 357,144 in cash. ™ Federal law required Bajakajian to report that he was
transporting currency in excess of $ 10,000. ™’ Title 18, Section 982(a)(1) of the United States Code
required that any person convicted of willfully violating the reporting requirement shall forfeit "any
property . . . involved in such offense." ™ Bajakajian, therefore, forfeited all $ 357,144 to the United
States for failure to report, and then the Court addressed whether the forfeiture of the entire $ 357,144
violated the Excessive Fines Clause of the Eighth Amendment. ™ The Court held that the forfeiture
violated the Eighth Amendment because it was "grossly disproportional to the gravity" of Bajakajian's
offense. ™

The Court held that any forfeiture must fulfill two conditions to satisfy the Excessive Fines Clause.
! First, any property forfeited must be an "instrumentality" of the crime committed. ** Second, the
value of the property forfeited must be proportional to the culpability of the owner. ** An
"instrumentality" of the crime may be currency, because "without the currency, there can be no
offense." »* Additionally, for forfeiture to fall within the scope of the Eighth Amendment, it would
need to constitute a "fine" under the Excessive Fines Clause. ™ According to the Court, "[f]orfeitures--
payments in kind--are . . . 'fines' if they constitute punishment for an offense." ™ Thus, the Court had
little difficulty classifying the forfeiture of cash as a fine. ™’ The [*560] Bajakajian Court cited
another landmark case, Austin v. United States, "™* in order to further discuss whether the forfeiture
was a "fine." " A forfeiture becomes a fine only when it is "imposed at the culmination of a criminal
proceeding and requires conviction of an underlying felony, and it cannot be imposed upon an innocent
owner of unreported currency." "

Although the Foreign Account Tax Compliance Act does not require forfeiture of an asset that is
held in a foreign financial institution, ™ the Bajakajian case provides necessary guidance to
interpreting the fines (in other words, the penalties) that FATCA does impose on non-compliant U.S.
taxpayers. For instance, on appeal, the United States argued that imposing the entire forfeiture served
important remedial purposes--it served "an overriding sovereign interest in controlling what property
leaves and enters the country." ** By analogy, this is of remarkable similarity to the underlying goals
of FATCA--to "'detect, deter, and discourage offshore tax evasion' by U.S. persons through the use of
financial institutions outside of the United States, as well as to close certain information reporting
loopholes that allowed U.S. persons to avoid disclosure of offshore assets and income." " Essentially,
the goal is to both control the amount of currency that leaves the country and increase revenue from
unreported currency that is no longer within the country. "

Moreover, the Government claimed that the fine, or forfeiture, in Bajakajian served as a function
of deterrence. " The United States wanted to make an example out of Bajakajian's willful violation of
the law so that other persons would no longer aid the illicit movement of cash without the government's
knowledge. " As punishment, the United States sought remedial action for the purpose of
compensating itself for a loss; however, remedial action is more generally used to compensate for lost
revenues, not movement of cash that did not cause a loss in revenue. "’ Any loss of information from
the unreported movement of cash would not be remedied by the confiscation of Bajakajian's $ 357,144.
"% Although the loss of tax revenue from a [*561] U.S. taxpayer's failure to disclose foreign assets
should be prevented, the penalties under FATCA and FBAR do not remedy the loss of revenue--the
IRS may still levy on the taxes owed. ™

Remedial action is useful for the government when punishing a U.S. person who violates the
Internal Revenue Code of 1986, as amended (the Code or I.R.C.). For instance, Section 61 of the Code
provides that "gross income means all income from whatever source derived," unless otherwise
provided. " Although this definitional provision does not provide clear guidance for determining
income, "' it at least requires a U.S. person to report worldwide income. ** Most important, the
government has the power to penalize any person who is non-compliant with the Code, so that the
government may recover lost revenue from that person's failure to pay income taxes on worldwide
income. " Thus, the statutory penalty under FATCA constitutes punishment and is a "fine," subjecting
the amount of the penalty to review under the Eighth Amendment's Excessive Fines Clause. ™™
Similarly, the penalties assessed by the IRS for failure to comply with FBAR reporting requirements
fall within the scope of the Eighth Amendment.

Under Bajakajian, "[t]he touchstone of the constitutional inquiry under the Excessive Fines Clause
is the principle of proportionality,”" which means that the amount of the penalty must "bear some
relationship to the gravity of the offense that it is designed to punish." ** Until Bajakajian, there had



not been a bright-line standard [*562] for assessing whether a punitive fine violated the Excessive
Fines Clause; " thus, the Court established that such a fine violates the Excessive Fines Clause if it is
"grossly disproportional to the gravity of a defendant's offense." " This, however, creates a level of
complexity that is somewhat meaningless. "* Without a bright-line standard, there is virtually no way
to predict or define what is grossly disproportional. » Despite knowing that the rule requires the fine
to be proportional to the gravity of the offense, the court in Moore v. United States, incorrectly applied
the rule in a FBAR penalty case. ™ For instance, the court stated, "[a]dmittedly, the Government has
wholly failed to point out the harm that Mr. Moore's failure to report caused, and has given the court no
basis to compare the severity of Mr. Moore's offense to similar violations," yet it determined that the
penalty was not excessive. ™' The court solely relied on the calculation that the penalty equaled about
10% of the value of Mr. Moore's account, which was much lower than the magnitude of the forfeiture
in Bajakajian. ™ This means that the court failed to actually consider whether the fine itself was
proportional to the harm created by Mr. Moore's offense, despite accurately citing the rule from
Bajakajian.

Although it may be difficult to apply in practice, the Bajakajian Court did at least provide some
guidance for interpreting the Excessive Fines Clause for the first time with regard to a punitive
forfeiture. "* The Court's analysis for whether such forfeiture is "excessive" yields a rather imprecise
proportionality test for evaluating the fine within the scope of the Eighth Amendment: "Excessive
means surpassing the usual, the proper, or a normal measure of proportion." ™* Although this definition
provides some guidance, it is not entirely helpful because it creates a subjective test, rather than a clear,
distinct bright-line test for determining whether a fine is excessive. [¥*563] When confronted with the
question of whether an amount is disproportional to the gravity of an offense committed, the answer is
unclear. ™

In Bajakajian, the Court determined that a forfeiture of $ 357,144 violated the Excessive Fines
Clause because it was "grossly disproportionate to the gravity" of Bajakajian's offense. ™ Unless
another case with similar facts arises, it may be difficult to apply the test. An important understanding
of the rule, though, is that courts don't generally look to a person's ability to pay as a reason that a fine
may be grossly disproportional: "These courts have generally not regarded a defendant's inability to
pay a fine as a relevant consideration in the context of the Eighth Amendment." ™’

There is currently an uncertainty regarding the constitutional limits on punishment in cases where
defendants face cumulative or successive penalties for the same conduct. ™ For instance, if there are
multiple penalties for non-compliance of the same federal tax requirements for reporting foreign
financial assets, there is no guidance on whether such penalties aggregate to an excessive amount. In
past cases dealing with excessiveness, "defendants have balked, arguing that legislators and the juries,
judges, prosecutors, and regulators who apply legislatively authorized sanctions have overstepped the
bounds of punishment permitted by the Constitution." ™ Nancy J. King has argued that there is a
solution to such uncertainty, which "recognizes that the various guarantees of the Fifth, Eighth, and
Fourteenth Amendments must be considered together, as a forest rather than as separate free-standing
trees." ™ King explained that to reign in the prosecutorial power of the federal government and
prevent the government from extracting as many separate penalties as it wishes, ™' [*564] the
successive penalties for the same conduct should be considered together. * This is an important
perspective because if the federal government assessed five different penalties for the same conduct,
and each penalty was not excessive by itself, then the penalized would have to pay each penalty. If,
however, the penalties were grouped by the action that they intended to punish and were excessive in
the aggregate it would prevent abuse by the government.

Although it is important to prevent the government from assessing multiple penalties for the same
conduct that are not aggregated, this analysis does not provide the constitutional threshold for when
such penalties in the aggregate become excessive. One of the most difficult issues is determining when
punishment is unconstitutionally disproportionate. For instance, how much is too much? One would
assume that Congress fairly and accurately determined the correct fines and penalties for each action
that it prohibits; however, the debates are pervasive on this issue. ™

In the past, the Supreme Court of the United States has recognized that the Eighth Amendment to
the U.S. Constitution contains a limitation that requires that punishment be proportionate to the wrong
punished, but it is profoundly reluctant to provide any more guidance. ™* Looking to past Supreme
Court decisions, it becomes even clearer how inconsistent its approach to determining
disproportionality. ™ For instance, in United States v. United Mine Workers, ™ the Court reduced a §
3.5 million criminal contempt fine to $ 700,000 because the Court believed that the original fine was
excessive relative to the defendant's ability to pay. ™ In another case, the Court concluded that the



Eighth Amendment "does not require strict proportionality between crime and sentence," because it
"forbids only extreme sentences that are 'grossly disproportionate' to the crime," making
"intrajurisdictional and interjurisdictional analyses . . . appropriate only in the rare case in which a
threshold comparison of the crime committed and the sentence imposed leads to an inference of gross
disproportionality." ** Today, defendants still have little hope of success in combating "punitive
overkill" from successive fines and penalties. ™ For instance, defendants who face overlapping [*565]
civil or criminal sanctions remain unable to predict their exposure to penalties and whether they will be
excessive, especially when a penalty is assessed regardless of willfulness. ™ More important, despite
attorney Jim Bopp's confidence in overruling FATCA based on constitutional principles, "prosecutors
and legislatures cannot predict whether their enforcement efforts will survive constitutional challenge;
and judges' interpretative pronouncements about these several constitutional provisions vary widely."
"% For instance, despite Judge Thomas M. Rose's recent ruling that the parties to Crawford v. U.S.
Department of the Treasury do not have standing to challenge parts of FATCA, Jim Bopp is prepared
for "a long fight." ™' Before applying the Supreme Court's approach to excessive fines, it is important
to further discuss both FATCA and FBAR.

II. THE FOREIGN ACCOUNT TAX COMPLIANCE ACT AND THE REPORT OF FOREIGN
BANK AND FINANCIAL ACCOUNTS

A.FATCA

Congress enacted the Foreign Account Tax Compliance Act (FATCA) as part of the funding
mechanism for the Hiring Incentives to Restore Employment Act (HIRE Act), ™* which President
Obama signed into law on March 18, 2010. ™ The HIRE Act added a new chapter to Subtitle A of the
Internal Revenue Code--Chapter 4, which is comprised of Sections 1471 through 1474 of the Code. ™
Generally, FATCA targets non-compliance by U.S. taxpayers through foreign accounts by

requir[ing] U.S. withholding agents to withhold tax on certain payments to foreign
financial institutions (FFIs) that do not agree to report certain information to the Internal
Revenue Service (IRS) regarding their United States accounts (U.S. accounts), and on
certain payments to certain nonfinancial foreign entities (NFFEs) [*566] that do not
provide information on their substantial United States owners (substantial U.S. owners)
to withholding agents. ™*

This essentially means that the United States has equipped itself with an important weapon that is
seemingly necessary for combating offshore tax evasion--FATCA. ™%’

An essential part of FATCA is to encourage voluntary compliance with U.S. tax laws, ™ yet it

aims to coerce non-compliant U.S. taxpayers and foreign financial institutions to voluntarily come into
compliance. "” As Andrew Quinlan stated, "FATCA remains both politically and legally vulnerable."
"' The issue with Quinlan's statement, however, is that he does not provide an in-depth explantion as
to why FATCA remains vulnerable. Although attorney Jim Bopp has provided three constitutional
objections regarding FATCA, he has not provided an explanation as to why FATCA is problematic
with regard to individuals. ™" As this Note discusses, one of the cited constitutional issues is that
FATCA violates the Eighth Amendment's Excessive Fines Clause. ™" The purpose of this Part is to
provide an in-depth understanding of FATCA before evaluating it through the lens of the Eighth
Amendment.

Senator Max Baucus, Chair of the Senate Committee on Finance, stated that "[t]he purpose of
FATCA is to 'detect, deter, and discourage offshore tax evasion' by U.S. persons through the use of
financial institutions outside of the United States, as well as to close certain information reporting
loopholes that allowed U.S. persons to avoid disclosure of offshore assets and income." ™"
Additionally, FATCA is useful for regulating the "abuses concerning the use for the benefit of U.S.
persons of property held in trust that were identified by the U.S. Senate Subcommittee on
Investigations in its 2006 report on tax haven abuses." ™'

[*567] FATCA went into effect on July 1, 2014, and its regulations will not be in full effect until
2017. " Although it may be common practice for laws to phase into complete effect, it is troublesome
for the non-willful. ™'® While it is currently being implemented, many groups are harboring strong
political and legal animosity toward FATCA, despite the Treasury Department's promise to "go easy"
on enforcement for the first two years. ™' The animosity is more likely due to the fact that the
mechanisms that FATCA uses to go after non-compliant U.S. persons are highly questionable. For
instance:



FATCA has greatly increased global concern over the use of foreign offshore bank
accounts to evade government taxation, yet there is still conversation as to whether this
is the correct solution to solve the problem or if it will just cause more damage to the
United States and innocent, tax abiding Americans. ™'

Under the Internal Revenue Code, FATCA creates a duty upon foreign financial institutions to
either report certain information or incur a withholding tax of 30% when withholdable payments are
made from the United States to foreign financial institutions. ™" Moreover, Section 1471 of the Code
provides information regarding financial institutions deemed to meet requirements in certain cases and
elections to be withheld upon rather than withhold on payments to recalcitrant account holders and
nonparticipating FFIs. " Such information to be reported is the account number, TIN number, name
of the U.S. taxpayer, and account balance. ™' This Section of the Code also provides the unique
definitions of the specific terms that are used to describe various parts of FATCA, such as U.S.
account, financial account, U.S. owned [*568] foreign entity, foreign financial institution, financial
institution, recalcitrant account holder, and passthrough payment. ">

Most important, the Code does not limit itself to the definition of foreign financial institutions for
requiring reporting of withholdable payments and U.S. taxpayer information. ™* Section 1472 of the
Code provides that withholdable payments to "other foreign entities" also meet the demand for
reporting, but it also provides information for waiver withholding, and exceptions. "*

In the case of any withholdable payment to a non-financial foreign entity, if--(1) the
beneficial owner of such payment is such entity or any other non-financial foreign
entity, and (2) the requirements of subsection (b) are not met with respect to such
beneficial owner, then the withholding agent with respect to such payment shall deduct
and withhold from such payment a tax equal to 30 percent of the amount of such
payment. "%

Section 1473 of the Code defines some of the general terms used throughout Chapter 4 of the
Code. ™ It defines withholdable payment, substantial U.S. owner, specified U.S. person, withholding
agent, and foreign entity. ™ Section 1474 of the Code incorporates special obligations created by
FATCA. " For instance, there is a liability for withheld tax such that "[e]very person required to
deduct and withhold any tax under this chapter is hereby made liable for such tax and is hereby
indemnified against the claims and demands of any person for the amount of any payments made in
accordance with the provisions of this chapter." ™* Another similar obligation is created by credits and
refunds such that "the determination of whether any tax deducted and withheld under this chapter
results in an overpayment by the beneficial owner of the payment to which such tax is attributable shall
be made as if such tax had been deducted and withheld under subchapter A of chapter 3." ™*

With regard to complex sections of the Code, there has been a misperception that FATCA applies
to only banks or insurance companies; however, FATCA broadly defined foreign financial institution
(FFI). """ According to I.R.C. 3 1471(d)(4), "[t]he [*569] term 'foreign financial institution' means
any financial institution which is a foreign entity. . . . [SJuch term shall not include a financial
institution which is organized under the laws of any possession of the United States." "** Moreover,
LR.C. B 1471(d)(5) defines financial institution as

any entity that--(A) accepts deposits in the ordinary course of a banking or similar
business, (B) as a substantial portion of its business, holds financial assets for the
account of others, or (C) is engaged (or holding itself out as being engaged) primarily in
the business of investing, reinvesting, or trading in securities (as defined in section
475(c)(2) without regard to the last sentence thereof), partnership interests, commodities
(as defined in section 475(e)(2)), or any interest (including a futures or forward contract
or option) in such securities, partnership interests, or commodities. '*’

For FATCA purposes, a foreign financial institution includes non-U.S. banks, investment funds, and
investment managers. "**
Under FATCA,
[t]he initial penalty for failing to report is the greater of $ 10,000 and one of the

following: (1) 5 percent of the value of the portion of a grantor trust owned by a U.S.
person who fails to cause an annual return to be filed for the trust by the trustee; (2) 35



percent of the value of the property transferred to a foreign trust by the U.S. person who
then fails to report the creation of the trust or the transfer to it; or (3) 35 percent of the
amount distributed to a distributee who fails to report distributions. "

The important thing to consider when determining the importance of the fines is that "FATCA was
enacted in 2010 by Congress to target non-compliance by U.S. taxpayers using foreign accounts.”" *'*¢
The largest penalty associated with FATCA is that it requires greater reporting obligations than under
FBAR filing obligations, but still requires U.S. taxpayers to file under both. "*’ Although FATCA does
not replace a [*570] taxpayer's obligation to file the FBAR, it does increase a taxpayer's obligations to
file additional forms disclosing the same information. "** The issue is that, in doing so, FATCA makes
it more difficult for a taxpayer to properly file all of the forms required. ™** Also, requiring multiple
forms to disclose the same assets makes compliance more difficult and more than likely increases the
errors surrounding compliance. ™* Although it may be common practice for laws to phase into effect,
it is troublesome for the non-willful U.S. taxpayer who does not accurately comply with reporting
requirements associated with FATCA. ** Although FATCA went into effect on July 1, 2014, and its
regulations will not be in full effect until 2017, ™* it is a strict liability regime that provides little time
for taxpayers to learn how to comply with its very specific requirements. ™* Moreover, "U.S. persons
must report their worldwide income on their taxes." ™* This is important because it justifies the need
for a penalty.

Section 61 of the Code provides that "gross income means all income from whatever source
derived," unless otherwise provided. "* The House Ways and Means Committee Report of 1954 states
that this all-encompassing definition corresponds to Section 22(a) of the Internal Revenue Code of
1939, " which stated that "'[g]ross income' includes gains, profits, and income derived from salaries,
wages, or compensation for personal service . . . of whatever kind and in whatever form paid . . . or
gains or profits and income derived from any source whatever."

Additionally, the House Report of 1954 states that L.LR.C. B 61(a) is "based upon the 16th Amendment
and [that] the word 'income' is used in its constitutional sense," ™* rather than defining its legal
maxims. This omission of a clear, concise [*571] definition of income has led to inconsistent judicial
interpretations of the word, "*’ but reference must be made to judicial guidance to define the outer
limits for income because Congress did not. ™ In Eisner v. Macomber, the Court held that income is
"the gain derived from capital, from labor, or from both combined," ™' while the Court in Glenshaw
Glass held that the Eisner Court's definition "was not meant to provide a touchstone to all future gross
income questions." "** Moreover, the Glenshaw Glass Court defined income more appropriately as
taxable when there are "instances of undeniable accessions to wealth, clearly realized, and over which
the taxpayers have complete dominion." ™*

Although the Code does not directly define income itself, ™* it does provide guidance for
answering whether a particular accession to wealth is income that Congress has the power to tax.
Congress expressly provided both inclusions and exclusions to gross income within the Code as
interpretive tools for determining which accessions to wealth should be classified as income. ¢
Moreover, judicial interpretation of income, subsequent to the Eisner era of cases, upheld the
assumption that Congress intended to exert fully the power to tax income. ™*’ Pursuant to the House
Ways and Means Committee Report of 1954, the Glenshaw Glass Court affirmed that Section 61(a) of
the Code should be interpreted as broad as Section 22(a) of the 1939 Code. ** The phraseology that
gross income includes "all income from whatever source derived," was viewed as all-encompassing;
"% thus, the Glenshaw Glass Court defined income as an undeniable accession to wealth that must be
both clearly realized, and under the complete dominion and control of the taxpayer, before it can be
taxable. "'® The judicial interpretations along with the inclusions and exclusions to gross income that
Congress provided in the Code, when coupled together, establish the legal maxims of both what
income is and when it is taxable by [*572] Congress. ™ If a particular item is an accession to wealth
that is not expressly excluded from gross income has been realized, and under which the taxpayer has
complete dominion and control, then Congress has the power to classify that particular item as taxable
income. ™%
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When a person does not appropriately include within income assets held in foreign financial
institutions that qualify as income under the Code, it provides a basic justification to assert penalties for
non-compliance; ™ however, should a statutory penalty ever outweigh the value of the asset? In
addition to this, taxpayers must file an FBAR annually if their offshore accounts total over § 10,000 at
any time. "'* If a U.S. taxpayer fails to do both, the IRS wants the U.S. taxpayer to go into the Offshore
Voluntary Disclosure Program (OVDP). " The OVDP requires a U.S. taxpayer to reopen the past



eight tax years to pay taxes, interest, and penalties without prosecution. *'* However, the penalties
associated with OVDP can be substantial and excessive. ™ For instance, there is a penalty of up to
27.5% of the highest balance of the asset within an offshore account. ™* Thus, some people will
amend their taxes and file FBARs outside the OVDP in order to avoid the excessive penalties. ™%
These taxpayers are generally non-willful violators of tax compliance laws and want to pay the taxes
that they owe; ™7 thus, the 27.5% penalty may be too much, encouraging them to continue skirting the
issue by filing "quiet disclosures." ™' Where the government recovers taxes owed, including interest, it
strikes the conscience that a person should be penalized for coming forward.

The problem with "quiet disclosure" is that the IRS has said that it will seek out taxpayers who try
it, despite the fact that they are paying the taxes that were owed. ™7 A similar situation recently
occurred. In 2009, Mr. Zwerner, a U.S. taxpayer, tried to come forward before the IRS had the OVDP,
yet the IRS went after him. ™7 The IRS "went after Mr. Zwerner for $ 3,488,609.33 in penalties for
FBAR violations," which was "50% of the highest balance in the account each year." "¢ Ultimately,
"[t]hat meant FBAR penalties of § 2,241,809 for an account worth $ 1,691,054, less [*573] than the
penalties." ™7 Along with the fines associated with FATCA, it is important to discuss the structure of
FBAR before applying Eighth Amendment analysis.

B. FBAR

The Bank Secrecy Act (BSA) was enacted in 1970 to combat money laundering and tax evasion,
and FBAR serves as a strong policy mechanism for furthering such goals. Congress codified the
BSA within Title 31 of the United States Code in order to create strict reporting requirements for U.S.
persons with financial interest in, or signature authority over, foreign financial accounts. ™" This
means that FBAR is not governed by the IRS, rather by the BSA. Failure to comply with the reporting
requirements, however, justifies IRS examination that could lead to "[s]evere civil and criminal
penalties for failure to comply." ™7 Title 31 responsibility is delegated to FinCEN, which is a bureau
of the U.S. Department of the Treasury, and FinCEN can delegate FBAR examination and enforcement
to the IRS. ™7 Additionally, indepth FBAR guidance was provided in March 2011 in 31 C.F.R. 8
1010.350. The Preamble to 31 C.F.R. 8 1010.350 provides that the new rule
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addresses the scope of the persons that are required to file reports of foreign financial
accounts. The rule further specifies the types of accounts that are reportable, and
provides filing relief in the form of exemptions for certain persons with signature or
other authority over foreign financial accounts. Finally, the rule adopts provisions
intended to prevent persons subject to the rule from avoiding their reporting
requirement. ™'*°

According to the IRS FBAR Reference Guide, the FBAR must be filed, in addition to serving as "a tool
used by the United States government to identify persons who may be using foreign financial accounts
to circumvent United States law," because "foreign financial institutions may not be subject to the same
reporting requirements as domestic financial institutions." ™* In furtherance of these goals, each
individual who meets the following four basic elements of FBAR filing must file the FBAR: (1) a
[*574] United States person that (2) has a financial interest in, or signature authority over, (3) foreign
financial accounts must file an FBAR if (4) the aggregate value of such accounts exceeds $ 10,000 at
any time during the calendar year. »'*

1. A United States Person

Under 31 C.F.R. 3 1010.350(b)(1)-(3), "United States person" means any of the following: a
citizen of the United States, a resident of the United States, or an entity formed under the laws of the
United States, any State, the District of Columbia, the Territories and insular Possessions in the United
States, or the Indian Tribes. "* 31 C.F.R. 8 1010.350(b)(1) provides that "[a] citizen of the United
States" is a U.S. person, which means that if a United States citizen meets all of the elements of FBAR
filing, such person must file an FBAR, regardless of age, residence, or location. ™* The IRS posed a
question near the end of its webinar on June 4, 2014, regarding electronic FBAR filing that supports
this analysis. ™* The IRS asked: "Do I need to file an FBAR for my infant son who is a US citizen and
has foreign financial accounts, but is not required to file a tax return?" "* The correct answer was:
"Yes. There are no age limitations on FBAR filing. An FBAR should be filed on behalf of your son if
he has reportable foreign financial accounts. Remember [that] tax filing status is not a consideration for
FBAR." " Although the IRS stated that the guidance it provided during its webinar may not be relied
upon, "* it is reasonable to assume that such guidance is not misleading.



For FBAR purposes, it is also important to note that the definition of "United States" found in 26
C.F.R. B301.7701(b)-1(c)(2)(ii) does not apply. A resident of the "United States" is "an individual who
is a resident alien under 26 U.S.C. B 7701(b) and the regulations thereunder but using the definition of
'United States' provided in 31 C.F.R. 3 1010.100(hhh) . . .." ** Under 31 C.F.R. 3 1010.100(hhh),
"United States" means "[t]he States of the United States, the District of Columbia, the Indian lands (as
that term is defined in the Indian Gaming Regulatory Act), and the [*575] Territories and Insular
Possessions of the United States." ™ Section 2703(4)(A)-(B) of the Indian Gaming Regulatory Act
defines "Indian lands" as

all lands within the limits of any Indian reservation; and any lands title to which is either
held in trust by the United States for the benefit of any Indian tribe or individual or held
by any Indian tribe or individual subject to restriction by the United States against
alienation and over which an Indian tribe exercises governmental power. ™'

Moreover, a U.S. person must be a resident alien of the United States. ™ Section 7701(b)(1)(A)-
(B) of the Code provides the test for whether an individual is a resident alien. An individual shall be
treated as a resident of the United States with respect to any calendar year if, and only if, such
individual is lawfully admitted for permanent residence of the United States at any time during such
calendar year (described as the "Green Card" test in the IRS's Webinar on June 4, 2014), such
individual meets the substantial presence test, or such individual makes the election to be a resident
alien. ™ Any individual who is neither a citizen of the United States nor a resident of the United
States within the meaning of 26 U.S.C. 3 7701(b)(1)(A) is defined as a nonresident alien. ™*

Under 31 C.F.R. 3 1010.350(b)(3), "[a]n entity, including but not limited to, a corporation,
partnership, trust, or limited liability company created, organized, or formed under the laws of the
United States, any State, the District of Columbia, the Territories and insular Possessions in the United
States, or the Indian Tribes" is a U.S. person. ™* Even though an entity may be disregarded for tax
purposes, it is still treated as a U.S. person and it must file its own FBAR if it meets the remaining
filing requirements--whether the entity files a U.S. tax return does not determine the entity's FBAR
filing requirements. "'*

2. Financial Interest In or Signature Authority Over

A U.S. person has a financial interest in a financial account if such person is the record owner or
holds title directly, another person or entity holds title for the benefit of such U.S. person, or the U.S.
person is the record owner or holds title [*576] indirectly. ™’ Generally, if a U.S. person is the owner
of record or is named on the financial account, regardless of if the account is held for such person's
benefit, such person has a financial interest in the account. Under 31 C.F.R. 8 1010.350(e)(1), "[a]
United States person has a financial interest in each bank, securities or other financial account in a
foreign country for which he is the owner of record or has legal title whether the account is maintained
for his own benefit or for the benefit of others." ™ Even if multiple U.S. persons are on the account,
each U.S. person may have to file an FBAR if they satisfy the additional FBAR requirements. ™* The
IRS provided the following example in its FBAR webinar on June 4, 2014:

Is the FBAR required by a U.S. resident with power of attorney over his parents'
reportable financial accounts in Canada, even when that authority has never been
exercised? Yes. The person holding power of attorney is a U.S. person who is required
to file FBARSs on the reportable accounts, as long as the authorization remains in force.
Whether that authority has ever been exercised is not relevant to the FBAR filing
requirement. ™

Additionally, 31 C.F.R. 8 1010.350(e)(2) provides information regarding other financial interests
that a U.S. person may have over a financial account. A U.S. person has a financial interest in each
bank, securities, or other foreign financial account for which the owner of record, or holder of legal
title is

(1) A person acting as an agent, nominee, attorney or in some other capacity on behalf of
the United States person with respect to the account;

(1) A corporation in which the United States person owns directly or indirectly more
than 50 percent of the voting power or the total value of the shares, a partnership in
which the United States person owns directly or indirectly more than 50 percent of the



interest in profits or capital, or any other entity (other than an entity in paragraphs
(e)(2)(iii) through (iv) of this section) in which the United States person owns directly or
indirectly more than 50 percent of the voting power, total value of the equity interest or
assets, or interest in profits;

[¥577] (iii) A trust, if the United States person is the trust grantor and has an ownership
interest in the trust for United States Federal tax purposes. See 26 U.S.C. 671-679 and
the regulations thereunder to determine if a grantor has an ownership interest in the trust
for the year; or

(iv) A trust in which the United States person either has a present beneficial interest in
more than 50 percent of the assets or from which such person receives more than 50
percent of the current income. ™"

If a U.S. person is the record owner or holds title indirectly, including for grantor trusts, the U.S.
person must file an FBAR if the U.S. person owns greater than 50% of the entity that holds title, even
if it is a tiered entity. ™ For instance, if a U.S. person is a 60% shareholder of a corporation that holds
foreign financial accounts, that U.S. person is deemed to have an indirect financial interest in such
accounts for FBAR purposes. Moreover, if a U.S. person causes an entity to be created for the purpose
of evading 31 C.F.R. 3 1010.350(e), such person will be said to have a financial interest in "any bank,
securities, or other financial account in a foreign country for which the entity is the owner of record or
holder of legal title." ™*

If, however, a U.S. person has a financial interest in twenty-five (25) or more foreign financial
accounts, such person does not need to complete the entire FBAR. ™ Pursuant to 31 C.F.R.
1010.350(g)(1), a U.S. person with "a financial interest in 25 or more foreign financial accounts need
only provide the number of financial accounts and certain other basic information on the report, but
will be required to provide detailed information concerning each account when so requested by the
Secretary or his delegate." ™" Although the U.S. person does not need to provide in-depth details about
each account, it is highly recommended that attorneys encourage their clients not only to provide the
number of accounts to FinCEN, but also to use the Adobe PDF option, rather than the online form, to
complete the entire FBAR for personal reference. ™" If the client allows the attorney to file as a third
party filer, the same advice [*578] applies. This will ensure that if the IRS chooses to further examine
the client's FBAR, the attorney already has all of the necessary information compiled into one
document.

The IRS stated that signature authority over an account means "the authority of an individual,
alone or in conjunction with another individual, to control the disposition of assets held in a foreign
financial account by direct communication, whether in writing or otherwise, to the bank or other
financial institution that maintains the financial account." "’ This definition makes clear that if a
person's signature can cause any disposition of assets, such person shall be considered as having
signature authority. An individual, alone or in conjunction with another, may control the disposition of
account assets by direct communication--oral or written; however, this is "[n]ot applicable to business
entities, just people." ™ An individual, whether an officer or employee, has signature authority over
the business entity's financial account(s). ™"

There are, however, a few exceptions. If an officer or employee needs supervisory approval within
the business entity, such individual does not have signature authority and is not responsible for filing a
FBAR. ™' For instance, is an individual required to file an FBAR if such individual has the power to
direct how an account is invested, but cannot make dispositions from the account? The IRS says: "No.
The FBAR is not required because the person who cannot make dispositions from an account is not
considered to have signature authority over the account." ™' Additionally, the IRS stated that an
officer or employee has no financial interest in the accounts if such individual works at the following
™12 a bank examined by U.S. federal regulators, a Securities and Exchange Commission (SEC) or
Commodity Futures Trading Commission (CFTC) registered institution, an Authorized Service
Provider ™" that is registered under the SEC, a U.S. listed domestic or foreign entity, a U.S. subsidiary
of a U.S. listed entity that does not have a financial interest in the accounts of the U.S. parent, **'* or an
[*579] entity registered under Section 12(g) of the Securities Exchange Act. ™" This list should not be
read as exhaustive, though; refer to 31 C.F.R. 8 1010.350(f)(2)(i)-(v) for the full list of exceptions.
Under FBAR, consolidated filing allows multiple tiered entities to file on one consolidated form so
long as the interests of each tier are identified. *'* 31 C.F.R. 8 1010.350(g)(3) provides that "[a]n entity
that is a United States person and which owns directly or indirectly more than a 50 percent interest in



one or more other entities required to report under this section will be permitted to file a consolidated
report on behalf of itself and such other entities."

As with the "financial interest in" requirements, if a U.S. person has signature or other authority
over twenty-five (25) or more foreign financial accounts, such person does not need to complete the
entire FBAR. ™" Pursuant to 31 C.F.R. 8 1010.350(g)(2), a U.S. person with "signature or other
authority over 25 or more foreign financial accounts need only provide the number of financial
accounts and certain other basic information on the report, but will be required to provide detailed
information concerning each account when so requested by the Secretary or his delegate." Although the
U.S. person need only provide minimal details, it is highly recommended that the attorney encourage
the client to complete all of the normal FBAR requirements to retain for their information. If the client
allows the attorney to file as a third party filer, the same advice applies.

3. Foreign Financial Account(s)

As mentioned above, FBAR reporting requirements applies to only "foreign financial accounts."
For instance, if a U.S. person has financial interest in or signature authority over a domestic financial
account, such account is not factored into FBAR analysis. This Section identifies the three-factored test
for determining whether an account is a foreign financial account: it must be "foreign," "financial," and
an "account" as defined for FBAR purposes.

For FBAR purposes, "foreign" means outside of the United States, and the definition of "United
States" found in 26 C.F.R. 3 301.7701(b)-1(c)(2)(ii) does not apply. "' Under 31 C.F.R.
1010.100(hhh), "United States" means "[t]he States of [*580] the United States, the District of
Columbia, the Indian lands (as that term is defined in the Indian Gaming Regulatory Act), and the
Territories and Insular Possessions of the United States." The physical location of the account(s)
governs, rather than the nationality of the financial institution. ™" For instance, if a U.S. person has an
account with a foreign bank that has a branch within the United States and that person's account is held
by the U.S. branch, the account is not a foreign account. Because a person holds a Deutsche account
does not mean that it is per se foreign. If the Deutsche account is in New York City, it is not a foreign
account. Additionally, if a U.S. person holds an account with a U.S. bank and that account is held in a
foreign country, that account is a foreign account. For instance, if the U.S. person's account is with Citi,
but the account is held in Hong Kong, the account is foreign.

The term "financial" is rather straightforward and includes accounts with financial institutions. ™

Both monetary and non-monetary assets may be defined as "financial," which means that an asset may
be cash or non-cash. "' Real and personal property, however, are not generally included within the
definition of "financial." ™ Interests in personal property, real estate, like jewels, collectibles, or
precious metals like gold or silver do not fall within the scope of "financial" for FBAR purposes.
The IRS has stated that the following may be considered financial accounts: (a) Bank, brokerage, and
investment accounts; (b) Insurance and annuity policies that have cash values; (c) Mutual funds; and
(d) Accounts with brokers or dealers with commodity options or futures contracts. "** This list,
however, is not exhaustive, and further analysis must be done to determine if the account is reportable
under FBAR requirements. ™
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An "account" is

an established relationship with a financial institution, or a person acting as a financial
institution, that constitutes an account relationship. For this reason, the value of stocks

held in a brokerage account is reportable, but shares held directly by a U.S. person are

not reportable, because the directly held shares are not maintained in an account with a
financial institution. "

Although an account relationship may exist, not all foreign financial accounts are reportable under
FBAR. ™ Pursuant to 31 C.F.R. 3 1010.350(c), the various types [*581] of reportable accounts are
bank accounts, securities accounts, and certain other financial accounts. For FBAR purposes, a "bank
account" means "a savings deposit, demand deposit, checking, or any other account maintained with a
person engaged in the business of banking." "** With regard to Certificate of Deposit (CD) bank
accounts, see the question and answer provided by the IRS below:

How is a Certificate of Deposit (CD) account reported when it acquires a new account
number upon each renewal? The issuance of a new certificate with a new account
number upon each renewal, by itself, is not treated as a transfer of funds to a new



financial account for FBAR reporting purposes. The funds are considered to be
deposited in only one financial account, a CD with the bank. ™

Moreover, a "securities account" means "an account with a person engaged in the business of
buying, selling, holding or trading stock or other securities." "*° The term "other financial account" is
rather encompassing of extraneous financial accounts that fall outside of the scope of bank and
securities accounts; however, the government reserves the right to determine whether other investment
funds not listed are includable on an FBAR. ™'

"Other financial account" means (i) An account with a person that is in the business of
accepting deposits as a financial agency; (ii) An account that is an insurance or annuity
policy with a cash value; (iii) An account with a person that acts as a broker or dealer
for futures or options transactions in any commodity on or subject to the rules of a
commodity exchange or association; or (iv) an account with--(A) A mutual fund or
similar pooled fund which issues shares available to the general public that have a
regular net asset value determination and regular redemptions; or (B) Other investment
fund. ™%

It is important to understand the definition of mutual fund, because a foreign financial institution may
title an account a "mutual fund," but the account's function does not actually meet the definition of
"mutual fund" for FBAR purposes. A "mutual fund" as defined is a fund that "issues shares available to
the general public that has [*582] a regular net asset value determination and regular redemptions."
" To answer a common question regarding accounts similar to U.S. IRAs, the IRS provided the
following question and answer during its webinar on June 4, 2014:

Are Canadian RRSP and TFSA accounts reportable on the FBAR? Are accounts
administered by Mexico's AFORE? Yes. Even though they are similar to the U.S. IRA
and Roth IRA, the exemption provided in the new regulations for IRAs is for U.S.
accounts. It does not extend to similar foreign accounts. In general, foreign defined
contribution retirement accounts are reportable on the FBAR. "**

Although the Canadian RRSP and TFSA accounts and the Mexican AFORE are reportable on an
FBAR, there are a few exceptions to the reporting requirements of other accounts. ™* Exceptions to
reportable accounts include: U.S. military banking facilities, accounts of U.S. governmental entities,
international financial institutions, correspondent or "nostro" accounts maintained for clearing purposes
by banks, and assets held in either a U.S. IRA (if owner or beneficiary) or a tax-qualified retirement
plan (if participant or beneficiary). ™

Additionally, custodial accounts, or "omnibus" accounts, are "foreign accounts held by U.S. banks
or other financial institutions to hold investments of multiple people." ™’ Although this type of
account is not listed within 31 C.F.R. 8 1010.350(c)(4), the IRS stated that persons with investments in
these accounts would not be expected to report these on an FBAR, provided that person cannot directly
access such foreign account. ™* This follows the general rule that if a U.S. person can only access an
account through a U.S. entity and cannot directly access the foreign account, no FBAR reporting is
required.

4. Aggregate Value Greater than $ 10,000

After identifying that either someone or an entity is a U.S. person who has either financial interest
in or signature authority over a foreign financial account(s), such [*583] person or entity is only
required to file an FBAR if the value of the account is greater than § 10,000 or if the aggregate value of
the accounts is greater than § 10,000. *** If a U.S. person has only one foreign financial account, and
that account had a value greater than $ 10,000 at any point during the reportable year, such person must
file an FBAR. The analysis becomes a little more complex if the U.S. person has multiple foreign
financial accounts. In order to determine the aggregate value of all accounts, each account must be
valued separately at its highest value during the reportable year, in the currency in which the accounts
are denominated. For reporting purposes, periodic account statements may be relied upon so long as
they provide a reasonable approximation of the greatest value during the reportable calendar year. If
the person has reason to believe that the periodic statements don't provide a reasonable approximation,
then such person must use another method that does provide a reasonable approximation. The value in
local currency is converted to U.S. dollars at the conversion rate on December 31st of the reportable
year based upon the United States Treasury's Bureau of the Fiscal Service. When calculating the



aggregate value, it is important to trace the flow of money and to ensure that double counting does not
occur.

As with most requirements, there must be an enforcement mechanism in order to ensure
compliance with the laws and regulations set forth by the government. The United States Department
of the Treasury delegated "authority for enforcement and compliance, including coordination and
direction of procedures and activities of all other agencies exercising delegated authority under this
chapter, is delegated to the Director, FinCEN." "** The authority to enforce the provisions of 31 U.S.C.
35314 and 31 C.F.R. B3 1010.350 and 1010.420, however, was redelegated to the IRS. ™* 31 C.F.R. 3
1010.810(g) provides:

The authority to enforce the provisions of 31 U.S.C. 5314 and 86 1010.350 and
1010.420 of this chapter has been redelegated from FinCEN to the Commissioner of
Internal Revenue by means of a Memorandum of Agreement between FinCEN and IRS.
Such authority includes, with respect to 31 U.S.C. 5314 and 1010.350 and 1010.420 of
this chapter, the authority to: assess and collect civil penalties under 31 U.S.C. 5321 and
31 CFR 1010.820; investigate possible civil violations of these provisions (in addition to
the authority already provided at paragraph (c)(2) of this section); employ the summons
power of subpart I of this part 1010; issue administrative rulings under subpart G of this
[*584] part 1010; and take any other action reasonably necessary for the enforcement of
these and related provisions, including pursuit of injunctions. ™*

Given its authority to assess and collect penalties, the IRS cautions U.S. persons that there are
"[s]evere civil and criminal penalties for failure to comply" with FBAR requirements. "* This means
that each individual who may be required to file an FBAR should closely examine the reporting
requirements, particularly because there are penalties for both willful and non-willful violations.
Although the IRS recently stated that it will address reporting violations fairly, ** the IRS failed to
provide an in-depth explanation that improved upon the already inconsistent principles found within
the Internal Revenue Manual (IRM) for assigning penalties for willful and non-willful violations.

Under the BSA, the IRS may impose a civil monetary penalty on any person who violates, or
causes any violation of, any provision of 31 U.S.C.  5314. "* Section 5321 of Title 31 of the United
States Code details the amount of the penalties that may be assessed. Under 31 U.S.C. B 5321(a)(5)(B),
the amount of any civil penalty imposed shall not exceed $ 10,000, unless the U.S. person willfully
violated the provisions. Although the civil non-willful penalty may be applied for each year that a U.S.
person violated the FBAR reporting requirements, the IRS provided guidance suggesting that certain
facts and circumstances may indicate that asserting such penalties for each year is not warranted. "
Under this same section, a "reasonable cause" exception exists. This means that no penalty shall be
imposed with respect to any violation if such violation was due to reasonable cause, and the amount of
the transaction, or the balance in the account at the time of the transaction, was properly reported. "*
In Moore v. United States, the court held that "reasonable cause" requires a U.S. person to exercise
"ordinary business care and prudence" as under United States v. Boyle. The court specifically stated:

There is no reason to think that Congress intended the meaning of "reasonable cause" in
the Bank Secrecy Act to differ from the [*585] meaning ascribed to it in tax statutes.
As with the tax statutes, Congress entrusted enforcement of the Bank Secrecy Act to the
Treasury Department. If it intended Treasury to interpret "reasonable cause" differently
in the newer statute, it left no clues to which any party has pointed. The court thus takes
guidance from tax statutes and authority interpreting them, and concludes that a person
has "reasonable cause" for an FBAR violation when he committed that violation despite
an exercise of ordinary business care and prudence. ™*

If a person willfully violates FBAR filing requirements, however, such person will face a much
more severe penalty. * The IRS may impose a penalty in the case of any person willfully violating, or
willfully causing any violation of, any provision of 31 U.S.C. 3 5314. ™* The maximum penalty is the
greater of § 100,000, or 50% of the amount determined based on the balance in the account at the time
of the violation. "*' This willfulness penalty is now capped in most cases, based on a facts and
circumstances test, at 50% of the highest aggregate balance of all unreported foreign financial accounts
during the years under examination, and it will never exceed 100% of such balance. ™** Moreover, the
reasonable cause exception for non-willful violations does not apply. "** In addition to the above
penalties, the IRS may also impose a penalty for negligence. "** Under 31 U.S.C. B 5321(a)(6)(A), the
IRS may "impose a civil money penalty of not more than $ 500 on any financial institution or



nonfinancial trade or business which negligently violates any provision of this subchapter or any
regulation prescribed under this subchapter." Moreover, criminal penalties may be imposed under 31
U.S.C. B 5322. Refer to the following chart, which highlights the civil and criminal penalties that may

be asserted for willfully or negligently not complying with the FBAR reporting and record-keeping

requirements

Violation

Negligent
Violation

Non-Willful

n255.

Civil Penalties

Up to § 500.

Up to $ 10,000 for each negligent

Violation violation.
Pattern of In addition to the penalty under 31
Negligent U.S.C. B 5321(a)(6)(A), with respect
Activity to any such violation, not more than
$50,000.
Up to the greater of $ 100,000, or 50
percent (50%) of the amount in the
account at the time of the violation.
Willful-- *From May 13, 2015--May 13,
Failure to File 2016, most cases will be limited to
FBAR or 50 percent (50%) of the highest aggregate
Retain Records balance of all unreported
of Account foreign financial accounts during the
years under examination. In no
event will the penalty exceed 100
percent (100%) of the highest aggregate
balance of all unreported foreign
financial accounts.
Willful--
Failure to File
FBAR or
Retain Records Up to the greater of $ 100,000, or 50
of Account percent (50%) of the amount in the
While Violating account at the time of the violation.
Certain
Other Laws
Knowingly
and Willfully Up to the greater of $ 100,000, or 50
Filing False percent (50%) of the amount in the
FBAR account at the time of the violation.
Civil and Criminal Penalties may be imposed together. 31 U.S.C. 8 5321(d).
Violation Criminal Comments
Penalties
Negligent See 31 U.S.C.
Violation 3 5321(a)(6)(A).
N/A. This does not apply
to individuals.
Non-Willful N/A. See 31 U.S.C.
Violation B 5321(a)(5)(B).
See 31 U.S.C.
Pattern of B3 5321(a)(6)(B).
Negligent N/A. This, however,
Activity does not apply to

individuals.



Violation Civil Penalties

Willful-- See 31 U.S.C.
Failure to File Up to B 5321(a)(5)(C); 31
FBAR or $ 250,000 or U.S.C. B 5322(a).
Retain Records 5 years, or This penalty applies
of Account both. to all U.S. persons.
Willful--

Failure to File See 31 U.S.C.
FBAR or Up to 3 5322(b) for criminal.
Retain Records $ 500,000 or This penalty

of Account 10 years, or applies to all U.S.
While Violating both. persons.

Certain

Other Laws

Knowingly See 18 U.S.C.

and Willfully $ 10,000 or 5 3 1001. This penalty
Filing False years, or applies to all U.S.
FBAR both. persons.

Civil and Criminal Penalties may be imposed together. 31 U.S.C. 8 5321(d).

[*587] II. APPLYING THE EIGHTH AMENDMENT TO THE FOREIGN ACCOUNT TAX
COMPLIANCE ACT AND THE REPORT OF FOREIGN BANK AND FINANCIAL ACCOUNTS:
DO FATCA AND FBAR PENALTIES TRIGGER THE EIGHTH AMENDMENT?

At first glance, both FBAR and FATCA seem like normal, constitutional statutory provisions to
combat tax evasion; however, it is important to look beyond the textual interpretation of the Code and
focus on the functionality of the provisions. FATCA imposes hefty fines on U.S. persons who are non-
compliant with its regulations. As discussed in Part II.A, FATCA imposes the same fines on U.S.
persons who nonwillfully violate its disclosure requirements as those who are willful violators. This
means that the statutory penalties are objective, and apply to all U.S. persons who are non-compliant.
Moreover, as discussed in Part II.B, it is clear that FBAR penalties are prone to being excessive and the
IRS has left room for assessing such fines, despite explaining that "in most cases," it will cap willful
penalties at 50%. The IRS's Interim Guidance for Report of Foreign Bank and Financial Accounts
(FBAR) Penalties provides that the new procedures to cap the willful failure to report offshore
accounts were "developed to ensure consistency and effectiveness in the administration of FBAR
penalties," and that "[t]hey will help ensure FBAR penalty determinations are adequately supported
and penalties are asserted in a fair and consistent manner." ™* This suggests that FBAR penalties may
be inconsistent and possibly excessive; in other words, unfair. "’ Although practitioners have alluded
to the rationale that the previous penalties were excessive, the IRS never admitted within the guidance
that it changed the procedures due to Eighth Amendment concerns. The Kiplinger Tax document that
states that the "IRS is capping the penalties for willful nonreporting of offshore accounts, after some
tax pros claimed the fines over multiple years can be excessive and violate the Eighth Amendment," is
somewhat misleading. ™** Yes, the new procedures did come after the tax professionals made [*588]
these claims, but there is no reason to believe that those tax professionals caused the IRS to change its
procedures--it is merely correlation, rather than causation. The IRS did not say that the new procedures
were due to claims that the penalty regime was excessive, rather that the IRS needed to provide more
consistent, effective, and fair penalty determinations. "*

Under the Eighth Amendment, the United States cannot impose an excessive fine on a U.S. person. ™
The test that has consistently been applied since United States v. Bajakajian, provides that a fine must
be proportional to the gravity of the crime committed. Given the incredibly high indiscriminate
penalties that FATCA and FBAR impose on both willful and non-willful violators, it is important to
determine whether the penalties are excessive under the Eighth Amendment. This Section determines



that FATCA imposes harsh penalties that are excessive with regard to both willful and non-willful
violators of the provision. The strongest argument is that the loss of revenue for many of the assets of
U.S. persons who have evaded paying taxes on assets held within foreign financial institutions is
substantial. For instance, in Bajakajian,

[t]he harm that respondent caused was [] minimal. Failure to report his currency affected
only one party, the Government . . . . There was no fraud on the United States, and
respondent caused no loss to the public fisc. Had his crime gone undetected, the
Government would have been deprived only of the information that $ 357,144 had left
the country. ™

Another troubling issue about the argument made by the Bajakajian Court was that the Court
distinguished forfeitures as distinct from punishments that served as remedial for reimbursing the
Government for loses accruing from the evasion of customs duties. ™ Framing the tax penalties as
punitive, rather than as a monetary penalty equal to the value of lost revenue, i.e., a remedial sanction,
is the most appropriate way to classify the penalties that FATCA imposes as discussed in Parts I and II.
When framed like a penalty, FATCA is more analogous to Bajakajian than the customs cases, because
a penalty that results in the full value, or more, of a defendant's currency would be incredibly similar to
forfeiture and would violate the Excessive Fines Clause. It goes without saying that the penalties
assessed for non-compliance are more than remedial.

[*589] Under the FATCA regime, a U.S. taxpayer's failure to file Form 8938 could result in a
penalty of up to $ 60,000 for an asset valued at less than that amount. ™ It is important to note that the
tax value for the asset is much lower than the asset's value, and there is no possible way that the penalty
would not be perceived as punitive. For instance, a taxpayer who has at least § 50,000 held in a foreign
financial institution is required to file a Form 8938. ™% There is up to a $ 10,000 fine for failure to
disclose the value. ™* Additionally, there is an additional $ 10,000 fine for each thirty-day period of
non-filing after the Internal Revenue Service notifies the U.S. person of the failure to disclose for a
potential maximum penalty of $ 60,000. ™* These are civil penalties, and criminal penalties may
apply. n267

Accordingly, this means that the taxpayer could pay $ 10,000 more than the value of the foreign
financial account. The income tax would have been no greater than 40% (assuming that the top bracket
is at a high of 39.6%) for one year of inclusion within taxable income, which would be $ 20,000 using
40% for simplicity right now. However, the penalty of $ 60,000 is equivalent to a tax rate of 120%.
This is clearly punitive, rather than a remedial action. Moreover, the fines for one year of complete
non-compliance completely sap the investor or U.S. person of the entire asset.

Although FATCA does not replace a taxpayer's obligation to file the FBAR, it does increase a
taxpayer's obligations to file additional forms disclosing the same information. ™* The issue is that, in
doing so, FATCA makes it more difficult for a taxpayer to properly file all of the forms required. Also,
requiring multiple forms to disclose the same thing makes compliance more difficult, and more than
likely increases the errors surrounding compliance.

U.S. persons must report their worldwide income on their taxes. Plus, they must file an
FBAR annually if their offshore accounts total over $ 10,000 at any time. If you have
both failures, the IRS wants you to go into the Offshore Voluntary Disclosure Program,
also known as the OVDP. It involves reopening 8 tax years, and paying taxes, interest
and penalties, but no prosecution. But the penalties can be painful, especially the one
equal to 27.5% of the highest balance in the offshore accounts. As a result, some people
want to amend their taxes and file FBARs outside the OVDP. Some people are willing
to pay the taxes they owe, but not the [*590] 27.5% penalty. The IRS calls this a "quiet
disclosure" and says it will come after you if you try it. That might include prosecution
or large civil FBAR penalties. ™

Additionally, the fines for not disclosing certain foreign trusts is even greater than failure to
properly disclose foreign financial assets. The initial penalty for failing to report is the greater of $
10,000, and either 5% of the value of the portion of a grantor trust, 35% of the value of the property
transferred to a foreign trust, or 35% of the amount distributed to a distributee who fails to report
distributions. ™" Moreover, FBAR requires U.S. persons to report similar information, which means
that a taxpayer may incur multiple penalties for the same failure to disclose information, both on the
Form 8938 and FinCEN 114. Without aggregating the two, FBAR penalties may also be excessively



egregious. Section 5321 of Title 31 of the United States Code provides that the greater of a maximum
penalty of § 100,000 or 50% of the balance of the account at the time of violation applies for willful
failures to file an FBAR. Although willfulness deserves greater punishment than a non-willful act, the
penalty is grossly disproportionate to the gravity of the offense. The only harm to the U.S. government
is the lost tax revenue and interest that it could have earned for the past years. The willful actor, once
caught, must pay the taxes owed, plus interest for those years of non-compliance. This is punishment
enough, particularly when the actor may face criminal punishment as well. In no case should someone
pay a penalty that exceeds the value of that person's account.

CONCLUSION

In order to ensure that FATCA continues to serve as an important tax equalizer and funding
mechanism for the HIRE Act, it is vital that Congress incorporate policy changes that would prevent
disproportionate penalties and bring FATCA within the constitutional umbrella. The changes necessary
are simple.

First, with regard to the penalties for not filing the appropriate form, add a clause that states
"unless the maximum fine of $§ 60,000 exceeds the value of the asset, then the fine shall be reduced to
the value of the asset." This may still be excessive, but less excessive. The best practice would be going
further than this and possibly changing the fine to capture the amount of tax that would have been
owed on the asset for the year disclosure was not provided. This does not create the same problem that
the FBAR form has (i.e., the 50% penalty for each year of non-compliance) because the FATCA
disclosure requirements did not go into effect until July 2014. However, there may be an
implementation issue for FATCA overall with regard to the strategic enacting. FATCA essentially
scares tax evaders into compliance, and it is fair to say [¥591] that many taxpayers will not comply
with the reporting requirements unless there are, for lack of a better word, excessive penalties. This
creates a tension between the policy and the U.S. Constitution. Which is more important? Probably not
the policy, which means that the U.S. government should be limited to either the actual amount of
revenue it could have collected on an asset for each year of non-compliance or for the tax owed in the
first year of non-compliance, and then the interest that the government would have been able to accrue
based on inflation throughout the years since non-compliance? This could still produce a substantial
fine, but would be proportional to the gravity of the non-willful violator, and then the government
could impose an additional standard fine on those who are willful violators.

For now, the above examples serve as suggested alternatives, which are outside the scope of this
Note. And even though FBAR penalties may be more unconstitutional than the FATCA penalties,
FATCA is a requirement that is in addition to FBAR and imposes fines in addition to the FBAR fines if
the person forgets to file two separate forms. ™' It is important to remember that FATCA's goal is
admirable, and that the policy objectives are sound. Offshore tax evasion continues to be a pressing
issue. As cited by Peter Nelson, "[i]n her remarks to the New York State Bar Association, Assistant
Secretary McMahon said: 'Ultimately, we believe that our efforts to implement FATCA and to resolve
the challenges it poses can and should advance the important work already begun . . . ."" ™" While this
Note highlights some detrimental flaws of FATCA, it is important to do so. Without acknowledging
the flaws, FATCA's ability to combat offshore tax evasion could subside. It is better to recognize the
shortcomings early on so that they may be resolved, and FATCA can continue to "detect, deter, and
discourage."

Although FATCA's purpose is admirable, it does not comport with the requirements of the U.S.
Constitution, nor does the FBAR. The Eighth Amendment requires that the Government not impose an
"excessive fine," yet FATCA requires U.S. persons to pay excessive civil penalties if they are non-
compliant. = As Andrew Quinlan said, "FATCA remains both politically and legally vulnerable." "™
Even though this Note only analyzes FATCA with regard to the Eighth Amendment, it is still
vulnerable under both the Fourth Amendment and Senate's treaty power. ™’ Although the Treasury has
pledged to gradually enforce the requirements, "’ it does not change the fact that the penalties are
excessive. Given the recent crackdown on offshore tax evasion, U.S. officials continue to increase their
reach. ™"

[*592] After the recent outcome of United States v. Zwerner, there must be a limit to the madness
surrounding excessive penalties. ™" In this civil lawsuit the government wanted to collect nearly § 3.5
million in penalties from a taxpayer who had a secret Swiss account although the account balance was
never higher than $ 1.7 million. ™ Although these penalties were strictly for FBAR, the government
may be becoming too powerful. "Since 2009, the Justice Department has filed more than 75 criminal
cases against U.S. taxpayers involving the alleged failure to declare offshore financial accounts," and



the prosecutors have singled out the large penalty of fifty percent of the offshore financial account's
maximum balance. ™* With regard to United States v. Beras, "*' the court ruled that "the forfeiture of
$ 135,794 for the crime of failing to report currency would violate the Excessive Fines Clause"; it does
not appear to make sense that penalties greater than the value of an asset would fall within the
Excessive Fines Clause. "™* The purpose of a penalty is to punish, not deplete a taxpayer. From a
business perspective, if the taxpayer is fined an amount that is greater than the value of the asset, the
taxpayer may become insolvent, or incapable of paying the owed back taxes. Then the penalty becomes
a remedial payment, rather than serving as a method of discouragement for U.S. taxpayers. From the
constitutional perspective, though, depletion becomes synonymous to overtly excessive. Regardless of
the confusion about the "grossly disproportionate" test, any reasonable person would find the depletion
unconscionable.

Moreover, with the absence of further guidance from the Supreme Court, lower courts have
struggled with determining which penalties are within the scope of the Excessive Fines Clause; ™%
thus, if anything this Note is a call for more guidance. *** The Foreign Account Tax Compliance Act is
a purposeful act that deserves respect, because it has provided the IRS with an appropriate tool to
combat tax evasion. While it may not be the most popular tool amongst those who have hidden many
assets in foreign financial accounts, it does provide more fairness within the tax system, [*593]
thereby limiting the escape routes available to the wealthy. It is important to remember, however, that
this should not be perceived as a war on the wealthy, rather a war on the illegal accessions to wealth
that unduly burden those who play by the rules. The only problem is that the penalties for failure to
report foreign financial assets may be excessive in some situations. "™* While this does not provide
enough justification to render the entire policy unconstitutional, it may be enough to render it partially
unconstitutional. If the Supreme Court had provided more guidance regarding disproportionate
penalties, ™ this situation would more than likely not have occurred. Congress and the IRS would
have been able to determine more appropriate penalties by accurately determining that FBAR and
Form 8938 penalties when grouped together can be excessive; thus providing a bright-line or ceiling on
such penalties that took into consideration the proportionality of a penalty relative to the value of the
unreported assets. ™
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