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 TEXT: 
 [*334]  I. ABSTRACT 

The Foreign Account Tax Compliance Act (FATCA) was enacted in 2010 and came into effect on January 1, 2013.  
n1 FATCA is by far the most extraordinary example of Congressional extraterritorial legislation in U.S. history. 
Eschewing the traditional practice in international law of limiting national legislation to the territory of the sovereign, 
the U.S. Congress explicitly crafted FATCA to impose egregious, continuing due diligence and reporting obligations on 
more than 100,000 financial institutions, each of which is organized and operates outside the territory of the United 
States. FATCA is designed to increase U.S. income tax compliance by American tax payers holding financial assets 
outside the United States. 

This article briefly outlines the requirements of FATCA, describes the outcry by American expatriates to the 
unintended consequences of FATCA as well as the predicament of "accidental" and "incidental." Americans who find 
themselves subject to years of unpaid obligations imposed by the unique approach to taxation contained in the Internal 
Revenue Code. The article concludes by describing a potentially monumental unintended consequence of FATCA, the 
end of the centuries old practice of sovereigns refusing to enforce revenue laws of other sovereigns as the developed 
world joins together to arrange mutual FATCA-like reporting to enhance tax collection efforts globally. 

II. INTRODUCTION 

A bank employee surreptitiously collects the names of thousands of owners' secret accounts in a Swiss bank on five 
CD-ROMs. Offering this data to the governments in Europe the employee seeks to become an instant millionaire. 
Within three months he dies of a "heart attack," at age twenty-nine. Plot line of a new thriller? Not yet. But Herve 
Falciani, whom the New York Times named "the Edward Snowden of banking,"  n2 does claim to have encrypted 
records of 130,000 such account holders.  n3 Shortly after former French Minister of Finance, Christine Lagarde, shared 
a list of about 2,000 wealthy Greek tax evaders with the Greek government, two prominent Greek citizens said to have 
been on this "Lagarde list," died; one  [*335]  "apparently hanged himself," the second "was found dead in a Jakarta 
hotel room" five days later.  n4 

The existence of untaxed offshore accounts has been known for years. International criminals and larcenous 
national political leaders are familiar figures in novels, movies and television dramas and were the trigger for action by 
Congress to enact the Financial Account Tax Compliance Act, uniformly referred to as "FATCA."  n5 Enacted in 2010, 
but effective only since January 2013,  n6 FATCA has engendered a maelstrom of comment and criticism. This article 
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presents a basic introduction to FATCA, one of the most egregious examples of U.S. legal imperialism--the 
extraterritorial application of American federal legislation. 

Part III provides the background to FATCA, focusing on the popularity of offshore accounts, the contribution of 
those accounts to the billion dollar U.S. tax gap, and what the Department of Treasury and IRS have attempted to do in 
order to encourage citizens with offshore accounts to comply with their obligations under the Internal Revenue Code 
(IRC). Part W provides an overview of the mechanics of FATCA, explaining the goal of FATCA and the penalty for 
noncompliance, with an emphasis on the unprecedented nature of this legislation, which imposes significant obligations 
on entities not subject to the jurisdiction of American lawmakers. Part V reviews a small portion of the criticism that 
has been generated by FATCA and how it is affecting American expatriates, financial institutions, and "accidental" or 
"incidental" Americans. Finally, Part VI discusses the possible reach of FATCA beyond its direct implications on 
foreign financial institutions and American account holders, particularly its effect on global information exchange, the 
erosion of bank secrecy laws, and the decline of the dollar as the de facto world currency. 

III. BACKGROUND OF THE FOREIGN ACCOUNT TAX COMPLIANCE ACT 

As noted on the official Internal Revenue Service (IRS) website, Will Rogers observed, "[i]ncome tax has made 
more liars out of the American people than golf."  n7 As another anonymous pundit has said, "[w]e know  [*336]  there 
are but two kinds of people who complain about taxes: men and women."  n8 

Based upon this telling commentary suggesting that Americans may not enjoy paying income taxes, one way for a 
few Americans to reduce income taxes paid to the IRS has apparently been to sequester funds outside the territorial 
limits of the United States. People associate such offshore accounts with sophisticated criminals and money laundering, 
spies, and corrupt third world politicians. But in the view of the IRS, many American foreign account holders who do 
not self-identify as spies, criminals or politicians seek to reduce their personal income taxes by stashing funds in 
Switzerland and elsewhere. And what about the reported 7.2 million U.S. citizens living abroad?  n9 Surely, most of 
them have one or more bank accounts.  n10 Profits made on funds invested from and retained in such accounts, and 
interest accrued thereon, have historically been outside the third party reporting systems the IRS has in place to 
encourage tax compliance. 
 
A. How Much Are We Talking About? 

Just how much might be in unreported offshore accounts? It turns out we can learn more about the sex lives of the 
rich and famous than we can know about such secret bank accounts. One estimate from the Tax Justice Network, 
however, reports that total offshore "financial wealth" may range from $ 21 to $ 32 trillion.  n11 This estimate is of all 
such hidden wealth, not just that sequestered away by Americans seeking to escape the IRS. Even this estimate may be 
conservative, because, as the Tax Justice Network notes, there are "difficulties in measuring secret practices," and other 
limitations on "night vision."  n12 The U.S. Senate Permanent Subcommittee on Investigations published a report in 2014 
that included the estimate that lost tax revenues of all types range from $ 40 to $ 70 billion annually.  n13  [*337]  
Confirming the inexactitude of such estimates, an earlier estimate cited by this same Subcommittee on Investigations in 
2008 estimated the annual loss of $ 100 billion.  n14 

The United States has an estimated annual budget deficit of over $ 500 billion  n15 and one means of reducing this 
deficit, without raising taxes, is to collect unpaid taxes.  n16 FATCA focuses on taxes believed to be unpaid by 
individuals with assets hidden outside the United States.  n17 Given that there is at the moment no effective way to track 
such accounts, FATCA is specifically designed to deal with this information deficit by imposing extensive reporting 
obligations upon foreign financial institutions (FFIs).  n18 
 
B. Tax Havens: Where the Money Hides 

Switzerland has long been a favorite tax haven for the wealthiest of the world  n19 and plays a vital role in the tax 
evasion game.  n20 In 2012, the Swiss Bankers Association reported that Switzerland's 300 banks held $ 2.8 trillion in 
assets.  n21 The country's bank secrecy laws are notoriously strict  n22 and make it a crime for a bank to release 
information about clients and their  [*338]  accounts,  n23 creating a secure and tax-evasion friendly sanctuary for those 
subject to U.S. and other nations' tax laws.  n24 But in our internet world, "offshore" no longer refers exclusively to 
physical locations; rather, the offshore systems of the modern world prevail wherever clients can find "secrecy, tax 
minimization, access, asset management, and security."  n25 
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Before we judge too harshly (and perhaps secretly envy on some level) our tax-evading fellow Americans, let us 
not forget that there is nothing illegal about having funds overseas and there are multiple reasons for having assets 
outside the United States.  n26 Wherever assets are, for American taxpayers, the reality is that they are subject to the 
provisions of the IRC.  n27 FATCA is designed to identify offshore financial assets. Within the territory of the U.S., the 
IRS is able to encourage faithful compliance with a resident's income tax obligations by imposing third party reporting 
obligations directly to the IRS upon banks, employers, brokerage firms, et cetera.  n28 While this system is not perfect, it 
permits cost effective confirmation of tax returns actually filed, thus encouraging accurate filing. Such third party 
reporting has not been available for earnings of U.S. citizens received from outside the territory of the United States.  n29 
FATCA addresses this reporting gap by seeking to impose such reporting obligations upon tens of thousands of 
institutions with no jurisdictional nexus to the United States.  n30 
 
 [*339]  C. Prior Efforts at Achieving Offshore Account Compliance 

The IRS has struggled to effectively enforce the provisions of the IRC on citizens with offshore accounts.  n31 The 
Tax Division of the Department of Justice (DOJ) has made increased compliance by U.S. taxpayers with offshore 
accounts a top priority in recent years, as evidenced by the programs described below.  n32 No need to wonder if any of 
these attempts were fool proof--the arrival of FATCA tells us everything we need to know regarding the success of 
these programs. While each may have been marginally successful and their results impressive to the untrained eye, the 
financial world would not be weathering the FATCA storm if any of these prior compliance initiatives had been 
successful in its attempt to achieve full tax compliance. A primer on the history of compliance programming provides 
some basis to understand the intensity of FATCA. 

1. Foreign Bank Account Report 

Early efforts to deal with offshore accounts held by Americans include the Foreign Bank Account Report (FBAR) 
first mandated in 1970 by the Bank Secrecy Act.  n33 The FBAR is not an IRS form.  n34 It is a form required by the 
Treasury Department.  n35 This now exclusively electronic form, FinCEN Form 114, must be filed each year separately 
from income tax filings with the IRS.  n36 The U.S. Treasury Department's Financial Crimes Enforcement Network 
(FinCEN) receives these forms, although FBAR compliance enforcement is the responsibility of the IRS with its 90,000 
plus employees.  n37 Penalties for failing to comply with FBAR reporting were increased in 2004, "[b]ecause of a 
concern about the low level of . . . compliance."  n38 The purpose of the FBAR mandate is to collect information  [*340]  
to aid in exposing money laundering and terrorist financing.  n39 FBAR filing continues to be required for U.S. citizens 
with foreign accounts, but the self-reporting system is insufficient and ineffective on its own.  n40 

2. Qualified Intermediaries 

Pursuant to Treasury Regulation 1.1441-1,  n41 the IRS attempted to enlist foreign banks in a reporting scheme to 
provide the identity of U.S. citizens having offshore bank accounts with the Qualified Intermediary Program.  n42 The 
program required foreign banks to report details of accounts registered in the names of American citizens, but excluded 
identities of non-U.S. clients and corporations if the FFI found that the appropriate amount of tax was being withheld on 
payments deemed to be paid from a "U.S. source"  n43 to the non-U.S. clients.  n44 Not surprisingly, international banks 
quickly found ways to defeat the program and aid their U.S. clients by suggesting and encouraging loopholes to avoid 
exposure.  n45 

 [*341]  American whistleblower Bradley Birkenfeld,  n46 who had previously worked for the Swiss bank UBS, 
exposed a scheme created by UBS encouraging account holders subject to U.S. tax to create shell corporations outside 
of the United States and open UBS accounts in the foreign corporation's name.  n47 Without a U.S. person as the actual 
account holder, UBS determined that payments made to the shell corporations were not subject to withholdings, even 
though the bank was well aware that the beneficial owners were U.S. citizens subject to the IRC.  n48 The subsequent 
investigation of UBS by the Justice Department ultimately led to a deferred prosecution agreement for UBS and a $ 780 
million fine, including penalties, interest and restitution.  n49 The DOJ press release boasting of the successful 
prosecution of UBS did not acknowledge the key role of Birkenfeld.  n50 

3. Voluntary Disclosure 

Taking full advantage of the media's coverage of Birkenfeld's approach to the IRS, the unprecedented UBS deferred 
prosecution agreement and concerns among Americans, both domestically and those residing abroad, the IRS 
established the Overseas Voluntary Disclosure Program (OVDP) in 2009.  n51 This program was reopened with less 
advantageous terms in 2011 and again in 2012.  n52 These programs provided incentives directly to U.S. taxpayers, 
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including reduced civil penalties and freedom from criminal prosecution for voluntary disclosure of previously  [*342]  
unreported offshore accounts.  n53 The incentives were reduced with each successive issuance of the program,  n54 but the 
IRS has reported collecting in excess of $ 5 billion from 33,000 participants in these OVDPs.  n55 The incentives that 
these OVDPs offered, avoiding maximum civil and all criminal penalties, were obviously effective, and a significant 
portion of the success of the OVDPs no doubt arose from the Birkenfeld publicity.  n56 

Despite the compliance generated by these programs mentioned above, it is na[#xEF]ve to think that UBS was the 
sole abuser of the QI program, or that 33,000 voluntary disclosure participants make up the whole of U.S. tax evaders.  
n57 The limited success of the QI and OVDP programs has led to the remarkably more aggressive and innovative 
mechanisms of FATCA.  n58 

IV. How FACTA IS SUPPOSED TO WORK 

The IRS relies upon voluntary tax compliance by individual taxpayers.  n59 This voluntariness is bolstered by 
mandated confirmatory reporting directly to the IRS of taxable income by employers and financial institutions, enabling 
a precise, computer-based accuracy check on amounts reported by taxpayers.  n60 For U.S. citizens with accounts outside 
the United States, such confirmatory reporting has not been available. Tax treaties and Tax Information Exchange 
Agreements have been negotiated to deal with tangential aspects of the problem of overseas assets controlled by U.S. 
taxpayers, but these approaches did not deal with unreported, hidden offshore assets.  n61 While the problem of 
unreported assets offshore has been  [*343]  known for decades, prior measures have not begun to solve this issue for 
the IRS.  n62 Enter FATCA. 

After years of talk and numerous Congressional hearings, FATCA was finally introduced in 2009 by 
Representatives Charles Rangel of New York and Richard E. Neal of Massachusetts.  n63 Additional hearings on the 
offshore tax problems of the IRS were held and FATCA was ultimately enacted as an addendum to the Hiring 
Incentives to Restore Employment Act (HIRE Act) and signed by President Obama on March 18, 2010.  n64 Why such an 
unlikely juxtaposition? Congress added FATCA to the HIRE Act to appear to "offset" the cost of the HIRE Act.  n65 Of 
course, FATCA was not fully implemented until July 1, 2014.  n66 In considering this offset, the Congressional Budget 
Office somehow determined that while FATCA would increase the U.S. deficit by $ 11.4 billion between 2010 and 
2015, it would conveniently yield a "net reduction in deficits of $ 1.1 billion over the 2010-2020 period."  n67 Thus did 
FATCA become law. 

A. Basic Mechanics of FATCA 

The basic requirements of FATCA command foreign financial institutions and certain other non-financial foreign 
entities (NFFE) to disclose information directly to the IRS about financial accounts held by  [*344]  U.S. taxpayers or 
face harsh penalties.  n68 The IRS has sought to make certain that no potentially qualifying institutions will slip through 
the cracks by including the broadest possible definition of "foreign financial institution" in FATCA.  n69 A "foreign 
financial institution" is any "financial institution which is a foreign entity."  n70 A "financial institution" is "any entity 
that accepts deposits, holds financial assets for others or is engaged primarily in the business of investing, reinvesting, 
or trading in securities, partnership interests, commodities or any interest in such securities."  n71 The mechanics of 
FATCA compliance are daunting all around and no attempt will be made in this article to detail them. Broadly speaking, 
to achieve initial compliance foreign banks must enter into an agreement with the IRS,  n72 determine which of their 
accounts are "U.S. Reportable Accounts,"  n73 and categorize the individuals and entities having accounts with that 
institution according to FATCA.  n74 

As just one example of what FATCA requires, foreign banks must identify all "U.S. persons" who have accounts in 
excess of $ 50,000.  n75 U.S.  [*345]  persons who trigger the FFI due diligence and reporting obligations for FFIs 
include U.S. legal entities of every kind, plus U.S. citizens.  n76 

This is a continuing requirement and thus some means of continuously tracking the amounts in accounts of U.S. 
persons will need to be established. One additional consequence of FATCA is that FFIs will henceforth need to conduct 
more extensive due diligence on new customers to determine whether they are "U.S. persons."  n77 Current "know your 
customer" practices in place to deal with local Anti Money Laundering protocols will not be sufficient.  n78 As to existing 
accounts, the burdens are at least as cumbersome. Each FFI must search its existing accounts for "indicia" which might 
suggest that the account is associated with a U.S. person.  n79 Such indicia include a statement that the account holder is a 
U.S. citizen  n80 or resident, a U.S. telephone number or mailing address, and  [*346]  certain other suspicious items, 
such as a power of attorney with a U.S. address or a mailing address which is "in care of" or to a hold mail address.  n81 
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Well aware of the enormity of obligations it was imposing upon the rest of the world, Congress carefully crafted a 
draconian penalty to insure compliance.  n82 This enforcement mechanism has been called a "death sentence"  n83 and 
"[devastatingly] destructive . . . "  n84 FATCA provides in sections 1471 and 1472 of the IRC that "non-compliant" FFIs, 
NFFEs and individuals who have not conformed to the requirements imposed on these non-American businesses by a 
foreign legislature will be subject to a thirty-percent withholding penalty to be imposed on any U.S. source payments 
made to the institution.  n85 

B. Imperial Legislation 

1. Beyond Our Borders 

FATCA is the most extraordinary extension of Congressional extraterritorial overreach ever enacted. Traditionally, 
acts of Congress are deemed to apply only domestically unless there is an explicit intention to have an impact beyond 
the territory of the United States.  n86 

One such law where the extraterritorial impact was clearly set forth is the Foreign Corrupt Practices Act (FCPA), 
which deals with acts of  [*347]  Americans and certain other "U.S. persons"  n87 in dealings beyond the borders of the 
United States where bribes are paid to foreign government officials.  n88 The FCPA and analogous legislation in 
numerous other jurisdictions enacted to comply with the OECD Convention against Bribery of Foreign Government 
Officials in International Business Transactions  n89 must criminalize acts by or on behalf of persons and entities subject 
to such laws if they provide anything of value to a foreign government official in hopes of obtaining or retaining 
business or obtaining an unfair advantage.  n90 While the FCPA deals with conduct involving foreign government 
officials that is likely to occur outside the territorial limits of the United States, this law carefully and notably does not 
impact the foreign officials themselves, presumably because Congress has no authority to legislate for foreign officials.  
n91 The focus of the FCPA is on acts of persons, including legal entities, over which the United States has traditional 
territorial jurisdiction.  n92 The law deals with the conduct of such persons subject to the jurisdiction of the United States 
even though the act of bribery giving rise to an offense may occur offshore, outside the territorial limits of the United 
States.  n93 

In stark contrast, FATCA seeks to require financial institutions with no jurisdictional nexus to the United States 
whatsoever, to report account activity of a broad range of persons and entities to the IRS.  n94 There is no doubt that in 
FATCA, Congress clearly and explicitly determined that the U.S. Government was going to impose its will on many 
tens of thousands  [*348]  of private organizations, wherever located on our small planet.  n95 As of October 6, 2014, a 
total of 116,104 FFIs have completed their FATCA registration with the IRS.  n96 

While much of the world realizes the preeminence of the United States in many areas, why would the 28,045 FFIs 
in the Cayman Islands,  n97 or even the single registered FFI on Christmas Island,  n98 bother to go through the 
inconvenience and expense  n99 of registering its existence with, and agreeing to comply with, the onerous regulations 
issued by the IRS? One possible explanation might be that compliance with FATCA might be simple and perhaps even 
a positive marketing development. This however, is most definitely not the case. FATCA imposes obligations, 
discussed above, which are both are extensive and expensive to satisfy.  n100 Why then have more than 100,000 foreign 
banks and other financial institutions succumbed to this extraordinary exercise of extraterritorial jurisdiction by a 
foreign government? 

The wrath of FATCA leaves FFIs with little or no room to "just say no" to the IRS. While a select few small 
financial institutions may be able to escape FATCA, either because the American accounts of the institution do not 
exceed $ 50,000 or by refusing to maintain or open accounts for U.S. persons, this is the exception.  n101 Larger and more 
prominent FFIs do not realistically have the same option, because of the thirty-percent withholding penalty and the 
potential to be cut out of the largest equity and bond  [*349]  markets in the world.  n102 FFIs that resist the urge to fight 
back on FATCA will be "granted uninterrupted access to the world's leading global financial institutions, major 
currencies, and securities markets."  n103 The choice is simple, or rather, there is no choice at all. Avoiding and ignoring 
FATCA will all but shut out non-compliant FFIs from access to the U.S. dollar and many securities markets of the 
"FATCA compliant world."  n104 Thus, we will continue to see FFIs succumb to the "hegemonic" might of the United 
States.  n105 

2. Bank Secrecy Laws and Intergovernmental Agreements 

The essence of FATCA is information reporting of account details for accounts in which the IRS has an interest.  
n106 Reporting information includes the name of the U.S. person, the related Tax Identification Number, the account 
number for each such account, the highest balance in such accounts for the prior year, and the gross proceeds from such 
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accounts.  n107 In many developed nations, this information is protected as highly confidential.  n108 In Switzerland, as 
much of the movie-going public knows, releasing any portion of that information is a crime.  n109 

 [*350]  Pressure on Switzerland to adjust its bank secrecy laws has been increasing for decades.  n110 Under the 
United Nations Convention Against Corruption (UNCAC), which entered into force in December 2005, the parties 
undertake to criminalize bribery and corruption, to assist in enforcing other nations' laws, and to begin to seek return of 
national treasure looted by corrupt politicians.  n111 Unlike the OECD Convention, Chapter V of the UNCAC deals 
explicitly with asset recovery.  n112 Currently, 140 nations have signed and ratified UNCAC,  n113 including Switzerland, 
which was one of the initial signatories.  n114 Much effort has recently been focused on funds thought to have been 
sequestered in Swiss banks. The United Nations Office of Drugs and Crime (UNDOC) together with the World Bank 
has established a Stolen Asset Recovery (StAR) initiative.  n115 A UNDOC publication describes efforts by the 
governments of Nigeria, Peru, and the Philippines to recover assets looted by former government officials in these 
countries and deposited in Swiss banks.  n116 

One clear message from recent history in Switzerland is that bank secrecy is the major impediment to asset 
recovery. Legal proceedings in Switzerland relating to recovery of stolen Nigerian assets required five years of 
litigation.  n117 Recovery of stolen Philippine assets commenced in early 1986 and was finally concluded in 1998, 
following more than twelve years of litigation.  n118 The Treasury Department has addressed this very real  [*351]  issue 
of local bank secrecy and personal privacy laws.  n119 While FATCA seeks to have FFIs secure waivers of privacy laws 
from U.S. persons holding accounts in the FFI,  n120 the Treasury has greatly facilitated FFI compliance with local 
secrecy and privacy laws by negotiating Intergovernmental Agreements (IGAs).  n121 

Succinctly, IGAs are agreements negotiated by the Treasury with authorities in other nations.  n122 There are several 
variations of these agreements, the most common and the most relevant for bank secrecy and overall FATCA 
compliance purposes is the Model 1 IGA.  n123 Pursuant to the Model 1 IGA, FFIs in that jurisdiction provide 
information to their government, not directly to the IRS.  n124 This IGA provides that the foreign government discloses 
the required information to the IRS on an automatic basis.  n125 Model 1 ensures that the IRS is able to obtain "the same 
quality and quantity of information" as it would receive through full application of the final regulations.  n126 The Model 
2 IGA, which is much less common,  n127 provides that FFIs report account information directly to the IRS.  n128 The 
Treasury emphasizes the efficiency and effectiveness of the IGAs and how the multilateral agreements will enhance 
"transparency and information exchange on a global basis."  n129 

Model IGAs were designed to avoid any inconvenience that the Treasury might face with regards to other nations' 
bank secrecy laws.  n130  [*352]  The IGAs allow the Treasury to sidestep any conflicts of law when strong-arming FFIs 
into releasing the requested account information.  n131 This "collaboration" with foreign governments allows for FATCA 
to ensure that the objectives of FATCA are fully met, regardless of bank secrecy laws.  n132 Both IGA Model 1 and 
Model 2 aim to have the signing jurisdiction require each financial institution within that jurisdiction collect and report 
the required information on U.S. accounts.  n133 Foreign partner jurisdictions are apparently agreeing to enter IGAs with 
the U.S. based on incentives such as reduced burdens in applying FATCA regulations and a promise of reciprocal 
information exchange by the IRS.  n134 It turns out the United States is not the only country plagued by tax evasion, and 
the thought of discovering hidden accounts of their own citizens has nations the world over bowing to FATCA.  n135 
Even bank secrecy standard setting Switzerland has signed on with FATCA, albeit via a Model 2 rather than Model 1 
IGA, requiring its financial institutions to report directly to the IRS.  n136 It has been reported that Switzerland will 
renegotiate its arrangement with the IRS and conclude a Model 1 IGA.  n137 

 [*353]  V. THE PUBLIC OUTCRY 

As background, it is important to note that the United States and Eritrea are the only nations currently attempting to 
tax their citizens on their worldwide income.  n138 Longstanding international practice has been to observe territorial 
limits on taxation, thus allowing citizens to pay taxes only in the jurisdiction in which they are residing.  n139 

Few would dispute the need to bring federal government revenues closer to federal expenditures. Reducing 
expenditures is one apparently politically inconceivable route to this end; taxing offshore corporate profits is another; a 
wholesale revision of the IRC is another.  n140 FATCA, however, takes yet another approach: that of seeking to tax 
offshore income of U.S. persons with offshore accounts.  n141 Agreeing that this is commendable, it has turned out that 
the details of the IRS approach have offended millions. 
 
A. FATCA and the Accidental American 
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As noted, the United States imposes taxes based on citizenship rather than residency, meaning no matter where one 
lives, if one is a U.S. citizen, he or she must pay income taxes to the IRS. The United States deems all persons born in 
the territory of the United States to be citizens.  n142 Similarly, any child born outside the United States of one or more 
American parents is also deemed to be a citizen.  n143 Regardless of when they left the United States and regardless of 
their knowledge of our unique basis for taxing, such "accidental" or "incidental" citizens are subject to the provisions of 
the IRC.  n144 FATCA, therefore, triggers FFI reporting obligations with respect to account holders who are among the 
estimated 7,000,000 Americans who work and live overseas,  n145 persons residing in the  [*354]  United States who have 
offshore accounts (for any reason), as well as "accidental" or "incidental" citizens. 

To be perfectly clear, the IRS has always taxed citizens, as well as non-citizen residents, and FATCA does not 
effect any change in the tax liability of its citizens and other U.S. persons. Rather, FATCA attempts to impose 
significant due diligence and reporting obligations upon FFIs to determine whether they have account holders that 
qualify as U.S. persons.  n146 Therefore, FFIs not otherwise subject to FATCA, may fall under its rule simply because 
one or more accidental or incidental U.S. citizens--who themselves may be unaware of such status--are account holders 
at their institution. Fearing the penalties they may face, FFIs are limiting or terminating the services they are willing to 
offer to U.S. citizens.  n147 Some U.S. expatriates have received notice from their respective FFIs informing them that 
their accounts will be closed due to "regulatory issues."  n148 Though not the initial primary target of FATCA, the 
millions of Americans living abroad are now faced with the decision of whether or not to remain citizens of the United 
States.  n149 

Renunciation of U.S. citizenship is an extreme measure and "the most unequivocal way in which a person can 
manifest an intention to relinquish U.S. citizenship.  n150 Yet, in 2013, nearly 3,000 Americans made the decision to turn 
in their passports and leave their American citizenship behind,  n151 a number up 221% from the previous year.  n152 By 
the end of  [*355]  2014, 3,415 former U.S. citizens had effectively lost their citizenship,  
 
 n153 and a survey conducted by the deVere Group revealed that 5.5 million expatriates are contemplating passport 
relinquishment.  n154 The cost of renunciation is high,  n155 but clearly some have determined that a U.S. passport is not 
worth the accompanying hassle. 
 
B. Not Just Financial Institutions and American Expatriates 

1. The British 

While we can understand why FFIs must agree to whatever the IRS demands to avoid the thirty percent 
withholding, customers of FFIs who have no U.S. connection whatsoever find themselves required to complete IRS 
Form W-8 BEN.  n156 Wait! "Under penalties of perjury" those without any U.S. connection must prove they are not U.S. 
persons? Does this take extraterritoriality to a new level? Was Congress so crazy that it not only imposed significant 
obligations on tens of thousands of FFIs, but it also requires perhaps hundreds of millions of their customers to prove 
they are not subject to U.S. tax rules? 

JP Morgan Asset Management in London sent 125,000 requests for completion of the W-8BEN to its clients.  n157 
This form, entitled "Certificate of Foreign Status of Beneficial Owner for U.S. Tax Withholding and Reporting 
(Individuals)," requests that clients certify that they are not a U.S. citizen or a U.S. person.  n158 The form begins with the 
following typical user-friendly instructions: 
 

 [*356]  Do NOT use this form if: 
You are NOT an individual; 
You are a U.S. citizen or other U.S. person, including a resident alien individual; 
You are a beneficial owner claiming that income is effectively 
connected with the conduct of trade or business in the U.S.; 
You are a beneficial owner who is receiving compensation for personal services performed in the United 
States; 
A person acting as an intermediary.  n159 

Part I of this form seeks the name and address of the individual. Part II, however, is entitled "Claim of Tax Treaty 
Benefits (for Chapter 3 purposes only)." Part II begins: "I certify that the beneficial owner is a resident of     within the 
meaning of the income tax treaty between the U.S. and that country."  n160 
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While the IRS certainly has to be thorough and precise in implementing FATCA, was the IRS reasonable in 
assuming that an individual completing a W-8BEN has read Chapter 3 of the relevant tax treaty or suspecting that such 
person had a clue there was such a treaty that applied to them? It is easy to imagine the reaction of an American citizen 
receiving a similar notice from Russian, Chinese, or Zimbabawean tax authorities. 

London's mayor, Boris Johnson, has strongly criticized the global tax regime of the United States, calling the 
practice of taxing citizens on worldwide income "outrageous."  n161 Born in New York, and thus a U.S. citizen, Johnson 
faces U.S. tax liability on the sale of his U.K. home.  n162 He has refused to pay the tax, joining the many expatriates and 
accidental Americans throughout the world who are voicing their anger at the law, calling it a "terrible doctrine of 
taxation."  n163 

 [*357]  2. The Canadians 

There are many Americans, or "U.S. persons" for IRS purposes, living in Canada. Focusing on FATCA in Canada 
is useful because two Canadians have filed a claim  n164 against the Canadian government asserting that the IGA entered 
into by the United States and Canada  n165 to implement FATCA violates several provisions of the Constitution of 
Canada,  n166 including Canada's Charter of Rights and Freedoms,  n167 the Income Tax Act of Canada,  n168 and the 
Canada-U.S. Tax Treaty.  n169 The agreement requires Canadian FFIs to hand over information on qualifying accounts to 
Canadian tax authorities, who will in turn submit the information to the IRS.  n170 

This litigation is being crowd funded by the "Alliance for the Defence of Canadian Sovereignty."  n171 In a press 
release the group asserts that FACTA " . . . makes it mandatory for the Government of Canada to discriminate against 
Canadian citizens and residents, whom the U.S. deems to be 'U.S. persons,' by turning over their private bank account 
information to the U.S. IRS."  n172 The two plaintiffs were born in the United States.  n173 Each left the United States at the 
age of five and neither has returned  [*358]  since.  n174 Neither has a U.S. passport and neither has ever filed a tax return 
with the IRS.  n175 One of the plaintiffs was born in the United States but is a Canadian resident.  n176 The other was 
married to a Canadian citizen and owned a graphic design company in Canada.  n177 One of the plaintiffs states she has 
no accounts in a Canadian financial institution in excess of $ 50,000, ("Low Value Account" under FATCA).  n178 The 
other has at least one account that exceeds $ 50,000 but is less than $ 1,000,000 (a "Lower Value Account" under 
FATCA).  n179 The claim states that by agreeing with the United States in its Model 1 IGA to collect and report to the 
IRS personal and financial information on Canadian account holders, Canada has violated Canadian law.  n180 

Specifically, the claim asserts that the Model 1 IGA entered into by Canada and the United States violates the 
Canadian Charter of Rights and Freedoms, a document akin to the Fourth and Fifth Amendments of the U.S. 
Constitution, which grants the "right to life, liberty, security of person; security against unreasonable search and seizure; 
[and] equal protection of law without discrimination."  n181 Additionally, there is concern that the agreement disregards 
the principle of maintaining sovereignty.  n182 The claimants and many other Americans living in Canada feel "entrapped 
in U.S. citizenship" and that their rights are being violated as they are "branded" potential tax evaders.  n183 

While the claimants are being applauded and supported by their fellow Canadian-American FATCA haters, there 
may very well be a harsh reality waiting on the other side of the lawsuit. A successful lawsuit will not make FATCA go 
away. It will not make the fact that these Canadian-Americans have U.S. tax liability go away.  n184 And it will not return 
them to the  [*359]  blissful ignorance of a "pre-FATCA world."  n185 The U.S.-Canadian IGA, in actuality, protects the 
plaintiffs and others from the full effects of FATCA.  n186 If found invalid under the Canadian Constitution, the IGA will 
disappear, but Canadian financial institutions are not about to ignore FATCA and miss out on U.S. capital markets; 
most will likely turn around and hand the information directly to the IRS, rather than through the Canadian 
Government.  n187 So while the plaintiffs can refuse to sign a waiver allowing release of their information, they will 
probably find themselves without a bank willing to work with "recalcitrant" account holders.  n188 

VI. WHAT HAPPENS Now? FATCA AND THE FUTURE OF INFORMATION EXCHANGE 

FATCA has gone where no U.S. law has gone before. It has brought on a new age of international cooperation 
(read: coercion) in tax enforcement and information exchange, and while its objectives may be the same as prior 
initiatives,  n189 the impact of FATCA will reach well beyond the offshore accounts of U.S. persons and into the dark 
corners of the banking world. Initial projections that the firm hand of FATCA would push other countries to create an 
alternative market completely void of U.S. portfolios have fizzled out.  n190 The "Age of FATCA" is upon us, changing 
the international banking scene for good.  n191 
 
 [*360]  A. The Erosion of Bank Secrecy Laws 
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Tax havens are likely a thing of the past, at least for Americans.  n192 Bank secrecy laws are being eroded at the 
aggressive hand of FATCA and hidden offshore bank accounts may soon be something we read of only in history 
books. As discussed above, FATCA requires FFIs to release information regarding U.S. persons who hold accounts 
with their institutions.  n193 Failure to comply with FATCA by releasing the information or by entering an IGA with the 
Department of Treasury results in a thirty-percent penalty withholding on all U.S. source payments.  n194 Even if the FFI 
refuses to release the requested information, under the majority of IGAs the IRS can issue a "request for administrative 
assistance," and force compliance through the FFI' s home government.  n195 

What is the effect of foreign bank secrecy laws? Are FFIs expected to bow down to the long arm of the IRS, a 
branch of a government with no jurisdictional nexus to the institution, under threat of potential criminal sanctions? As 
one example, Article 4 of the current IGA between the United States and Switzerland contains an enabling clause, 
which states that, "Swiss Financial Institutions that, pursuant to applicable U.S. Treasury Regulations, enter into an FFI 
Agreement with the IRS or register with the IRS as deemed-compliant FFIs, are authorized and therefore not liable to 
any penalty according to Article 271 of the Swiss Criminal Code."  n196 The Swiss Financial Market Supervisory 
Authority (FINMA) has even warned FFIs to comply with FATCA and "not to engage in any action to get around 
FATCA."  n197 

Switzerland recently announced its intention to negotiate a new IGA based on the Model 1 agreement to replace the 
current U.S.-Switzerland Model 2 IGA signed in 2013.  n198 It is unclear what the reason or motive is  [*361]  behind 
negotiating a Model 1 IGA, but the switch would be consistent with the trend among other nations opting for Model 1 
agreements.  n199 The switch poses the question of what impact such an agreement will have on Swiss criminal law, as a 
Model 1 IGA contemplates the automatic exchange of information between the United States and the foreign signing 
jurisdiction.  n200 Currently, the release of account holder information, without consent, by Swiss financial institutions is 
punishable under both civil and criminal law, but punishment may be absolved by either statutory provision or court 
order in specific criminal investigations.  n201 In effect, the Model 1 IGA will override Swiss civil and criminal law by 
authorizing the release of domestically protected information. The specifics of the interplay between Swiss criminal law 
and a Model 1 IGA are beyond the scope of this article, but the fact that a nation historically recognized for its privacy 
laws is willing to reform, and make major exceptions to its criminal laws speaks volumes about the extraterritorial 
impact of FACTA. 

Lebanon, once deemed the "Switzerland of the Middle East" for its similarly protective bank secrecy laws, at first 
seemed to stand strong against the pressures of FATCA, the one jurisdiction to put its customers first and maintain the 
integrity of its bank secrecy laws.  n202 The governor of Lebanon's Central Bank even went as far as to recommend that 
banks remain non-compliant and accept the penalty for failure to release the information.  n203 But Lebanon's national 
currency is closely tied to the U.S. dollar.  n204 Further, Lebanon is a nation where 75% of transactions are  [*362]  
conducted in U.S. dollars.  n205 Thus, resisting FATCA is impractical. While Lebanon and the IRS have not entered into 
an IGA, over one hundred Lebanese FFIs have registered to comply with FATCA.  n206 Compliant banks will require 
U.S. account holders to sign a bank secrecy waiver and a withholding certificate, and are prepared to subject recalcitrant 
account holders to withholding or account closure.  n207 

Despite long histories of strong bank secrecy laws designed to protect the privacy of account holders, the traditional 
tax havens of the world are effectively eliminating bank secrecy when it comes to American account holders. FATCA is 
essentially a demand that the banks of the world throw secrecy practices out the window,  n208 and despite the steep cost 
of compliance,  n209 FFIs are complying. Facing the 30% withholding penalty for non-compliance, FFIs risk subjecting 
U.S. account holder income to a higher withholding percentage than might be imposed if the income was properly 
reported to the IRS by the account holder.  n210 At the cost of losing customers, FFIs are seemingly willing to strip U.S. 
persons of their privacy rights under domestic law in order to "circumvent . . . privacy laws without creating a conflict 
of law" and "continue to enjoy favorable tax treatment by the U.S."  n211 
 
B. Global Information Exchange 

It is difficult to imagine a situation where the United States would get away with something so internationally 
invasive and draconian as FATCA without the rest of the world wanting to reap the benefits as well. The United States 
is not the only country in the world with a tax evasion  [*363]  issue.  n212 It is expected that other jurisdictions will 
follow suit. The appeal of international information exchange has had a strong pull on nations whose citizens have 
historically found refuge in the banking secrecy meccas of the world. As FATCA comes into effect and the benefits 
more fully realized, new programs and initiatives are likely to develop in other nations. 
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1. Son of FATCA 

The network of IGAs that the IRS has signed with other jurisdictions has created a means for the IRS to collect 
information necessary to force tax compliance among offshore account holders.  n213 The United Kingdom became the 
first nation to enter an IGA with the United States in September 2012.  n214 Shortly after signing the agreement, the 
United Kingdom announced that the U.S.-U.K. FATCA agreement would serve as a model for agreements to be entered 
into between the United Kingdom and its Crown Dependencies and Overseas Territories.  n215 This FACTA-like 
program, colloquially referred to as the "son of FATCA," similarly requires the automatic reporting by financial 
institutions of U.K. resident account holder information.  n216 Taking a step away from the traditional residency-based  
[*364]  taxing regime,  n217 the law applies to "all funds located in U.K. IGA jurisdictions regardless of where the 
managers of those funds are located or whether such funds . . . receive U.K. source income."  n218 A distinct difference is 
that the U.K. FATCA agreements do not impose a withholding penalty for failure to comply, an apparently unnecessary 
component given the "sufficient political power" of the United Kingdom over its Crown Dependencies and Overseas 
Territories.  n219 

2. Global Standard for Automatic Exchange of Financial Account Information 

The United Kingdom continued to be a proactive player in the development of global information sharing by 
heading a pilot program for automatic exchange of financial information with the "Western European G5"--United 
Kingdom, Italy, Germany, France, and Spain.  n220 Riding the tail of FATCA, the program grew rapidly and was adopted 
by the Organization for Economic Cooperation and Development (OECD), which has since developed a "common 
reporting standard" (Standard) aimed at "prevent[ing] the development of numerous competing standards for 
information exchange, and in doing so minimise potential costs and administrative burden for the financial sector."  n221 
As of October 29, 2014, fifty-one jurisdictions had endorsed the standard by signing a multilateral competent authority 
agreement.  n222 

 [*365]  The Standard contains two elements: (1) a common reporting standard (CRS) and (2) a model competent 
authority agreement (Model CAA).  n223 The CRS, to be implemented into domestic law by each subscribing jurisdiction, 
provides "due diligence and reporting procedures" for financial institutions.  n224 It requires financial institutions  n225 to 
report account  n226 information  n227 regarding account holders who are tax residents of a participating jurisdiction to 
authorities in those respective jurisdictions.  n228 The CRS is closely modeled after and draws from the FATCA IGA, 
with a particular focus on the concept of citizenship-based taxation--an approach long employed the by United States.  
n229 The common standard is aimed at achieving the effective and efficient global exchange of information while 
lowering the cost of compliance.  n230 

The OECD provides what it believes to be factors necessary for a successful global information exchange regime: 
 

(1) a common standard on information reporting, due diligence and exchange of information; 
(2) a legal and operational basis for the exchange of information; and 
(3) common or compatible technical solutions.  n231 

 
Of particular interest is the legal basis for the exchange of information. The OECD suggests that the Multilateral 
Convention on Mutual Administrative  [*366]  Assistance in Tax Matters can serve as an effective and efficient basis 
for the multilateral exchange of information, providing strict confidentiality and information-use rules while allowing 
automatic information exchange.  n232 The convention requires parties to enter a separate agreement, but agreements may 
be entered into by more than two parties, creating a single agreement with global reach.  n233 

With the emergence of the CRS, U.S. citizens may not be the only ones missing out on the advantage of offshore 
accounts. The OECD has taken FATCA and created a global standard for information exchange that is being rapidly 
adopted by many nations around the world.  n234 With this standard, the beginning of the end of tax avoidance is upon us. 
The days of secret financial accounts are numbered, and not just for Americans. 
 
C. Decline of the Dollar 

FATCA reporting requirements at first appear relatively routine and hardly conjure up concerns for a "financial 
Armageddon."  n235 But it does warrant a moment of discussion when "trillions of dollars in cross-border investing" will 
suddenly be subject to heightened scrutiny.  n236 While July 1, 2014 did not bring a complete and automatic collapse of 
the dollar, FATCA's long-term impact on the dollar as the global standard for economic transactions looks grim by most 
accounts.  n237 Some looking to avoid the headache of FATCA will likely take their investments to other countries, while 
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international brokers, banks, and insurance companies will focus their efforts on less regulated markets abroad.  n238 
There is a legitimate concern that financial institutions will "opt out of the dollar-denominated transactions or not accept 
U.S. accounts" as a result of FATCA and its extensive requirements.  n239 

 [*367]  The growing trend of independence from the dollar-dominated global economy has been further bolstered 
by the creation of the Asian Infrastructure Investment Bank (AIIB), a $ 100 billion bank backed by China and India.  n240 
The AIIB is a challenge to the prominent World Bank and Asian Development Bank (ADB), and the "first serious 
institutional challenge to the global economic order."  n241 To no one's surprise, the United States has voiced concerns 
and opposition regarding the new bank, primarily that it is unlikely that the bank will be able to "promote good 
environmental, procurement and human rights standards" as compared to the World Bank and ADB.  n242 To hear China 
tell it, the United States' opposition is merely "an attempt to contain the global rise of China and its ambition to remain 
the dominant power of Asia."  n243 Regardless of the basis for concern, the reality is that as the United States continues to 
impose its regulations on the rest of the world as it has done with FATCA, the reaction will continue to be the 
development of strategies to replace the dollar as the de facto currency of the world.  n244 

VII. CONCLUSION 

The U.S. Government has taken a bold step with FATCA. The legislation is by far the most egregious example of 
extraterritorial overreach in history and has been harshly criticized by individuals and entities alike. Yet, the initial 
anger expressed by liable taxpayers and financial institutions throughout the world has resulted largely in submission to 
regulation, even $=P [*368]  absent jurisdictional authority. While the goal of FATCA is to increase tax compliance 
among American foreign account holders, its effects have been, and will continue to be, felt on a global level. As 
evidenced by the emergence of several copycat initiatives, FATCA's impact on global information exchange has the 
potential to foster international collaboration on tax matters and substantially reduce tax evasion. Offshore accounts 
have long been a thorn in the side for the IRS and other tax authorities that fear they are missing out on billions, and 
FATCA may in fact be one answer to their problems. 
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